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81.  Acceleration. — A  testator  who  died  in  1899  gave  real  estate  in 
trust,  after  the  death  of  his  sister,  for  J.  during  his  life,  with  remainder 
in  trust  for  J.'s  first  and  other  sons  in  tail,  and  in  default  of  such  issue 
in-  trust  for  W.  during  his  life,  with  remainder  in  trust  for  his  first  and 
other  sons  in  tail,  with  remainder  in  trust  for  D.  for  life.  J.  survived 
the  testator's  sister,  but  thereupon  by  deed  renounced  and  disclaimed 
the  life  estate  to  which  he  had  become  entitled  on  her  death.  J.  had 
no  issue.  B}^  a  family  arrangement  it  was  agreed  that  the  income 
should  be  paid  to  W.  during  his  life  unless  and  until  J.  should  have  a 
son.  W.  had  now  died,  without  issue,  and  J.  was  still  without  issue. 
It  was  held  that  the  income  was  not  undisposed  of  during  the  life  of  J. 
until  he  should  have  a  son,  but  that  until  the  occurrence  of  that  event 
D.  was  entitled  to  it  during  the  life  of  J.  {Willis,  In  re;  Crossman  v. 
KirkaUy,  86  L.  J.  Ch.  336;  [1917]  1  Ch.  365). 

84.  Accessory. — A  person  who,  having  a  jemmy  in  his  keeping, 
hands  it  to  another  knowing  that  the  latter  wants  it  for  a  burglary, 
but  not  knowing  that  it  is  wanted  for  a  particular  burglary,  is  not 
guilty  as  accessory  before  the  fact  to  the  crime  actually  committed 
{R.  V.  Lomas,  1914,  110  L.  T.  239;  30  T.  L.  R.  125— C.C.A.). 

88.  Accident. — A  premeditated  injury  by  a  third  party  may  be  an 
"  accident  "  within  the  meaning  of  the  Workmen's  Compensation  Act, 
1906,  see  Trim  Joint  District  School  v.  Kelly,  [1914]  A.C.  667; 
83  L.  J.  P.O.  220— H.L.,  and  Weekes  v.  Stead,  1914,  83  L.  J.  K.B. 
1542 — C.A.,  post,  under  Employers'  Liability. 

91.  Accident  Insurance. — A  premeditated  injury  by  a  third  party 
may  be  an  accident  within  the  meaning  of  the  Workmen's  Compensation 
Act,  1906,  see  supra. 


91.     .     Where  a  person  insured  against  bodily  injury  "  resulting 

directly,  independents ,  and  exclusively  of  all  other  causes  "  in  total 
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disability  met  with  an  accident  which  brought  out  a  latent  disease 
which  would  otherwise  have  remained  harmless,  and  was  totally 
disabled  in  consequence,  it  was  held  that  his  condition  was  a  conse- 
quence and  effect  of  the  accident,  and  that  the  insurance  company  was 
liable  under  the  policy  {Fidelity  and  Casualty  Insurance  Co.  of  New 
York  V.  Mitchell,  86  L.  J.  P.C.  204;  [1917]  A.C.  592— P.C). 

91.     .     A  testator  insured  his  life  against  death  by  railway 

accident  for  1,0001.,  and  by  his  will  gave  the  residue  of  his  property  to 
his  wife  for  life  with  a  gift  over  on  her  death.  One  of  the  terms  of  the 
insurance  contract  was  that  the  wife  of  the  insured  person  should  be 
"  entitled  to  the  benefits  "  of  the  insurance.  On  the  death,  by  railway 
accident,  of  the  testator  his  widow  claimed  to  be  entitled  to  the  1,0001. 
absolutely.  It  was  held  that  the  1,000L  formed  part  of  the  residuary 
estate  of  the  testator,  and  passed  to  hie  executor,  for  the  true  construc- 
tion of  the  contract  was  that  the  insurance  money  was  payable  to  the 
legal  personal  representative  of  the  person  killed,  and  therefore  that  the 
wife  was  not  entitled  to  the  1,000L  absolutely  {In  re  Lambert;  Public 
Trustee  v.  Lambert,  85  L.  J.  Ch.  279). 

91.     .     By  a  personal  accident  and  sickness  policy  the  assured 

was  insured  against  bodily  injury  by  "  violent  accidental  external  and 
visible  means,"  with  an  exception  that  the  policy  was  not  to  insure 
{inter  alia)  against  death  or  disablement  by  accident  directly  or 
indirectly  caused  by  "  anything  swallowed,  administered,  or  inhaled." 
The  assured  was  found  dead  in  a  room  with  the  unlighted  gas  turned 
on,  and  the  cause  of  the  death  was  certified  a^s  suffocation  from  gas 
poisoning.  It  was  held  that  the  words  * '  anything  .  ;  .  inhaled  ' '  were 
clear  and  unambiguous  in  their  meaning,  and  could  not  be  construed 
as  having  the  restricted  meaning  "  anything  voluntarily  inhaled."  The 
death  of  the  assured  was  not  therefore  due  to  a  risk  covered  by  the  policy 
{In  re  United  London  and  Scottish  In&urance  Co.;  Brown's  Claim, 
[1915]  2  Ch.  167;  84  L.  J.  Ch.  620— C. A.). 

91.  .  A  policy  of  insurance  provided  that  an  insurance  com- 
pany should  indemnify  the  insured  against  death  solely  attributable  to 
accidental  external  and  visible  injury  to  any  horse  the  property  of  the 
insured,  duly  certified  by  a  veterinary  surgeon,  and  further  provided 
that  the  due  observance  and  fulfilment  of  the  conditions  of  the  policy 
should  be  a  condition  precedent  to  any  liability  of  the  company  under 
the  policy.  The  insured's  horse,  drawing  a  loaded  van,  got  out  of  the 
driver's  control,  bolted,  and  fell  into  a  ditch  with  the  van  on  top  of  it, 
and  died  in  consequence  of  the  pressure  of  a  shaft  upon  its  windpipe. 
There  was  no  mark  visible  on  the  skin  of  the  horse,  and  no  certificate  of 
a  veterinary  surgeon  was  obtained.  It  was  held  that  it  was  not 
necessary  that  there  should  have  been  any  mark  visible  on  the  skin  of 
the  horse,  and  that  the  injury  was  external  and  visible ;  and  that  it  was 
a  condition  precedent  to  the  insured's  right  to  recover  that  the  death  of 
the  horse  should  be  duly  certified  by  a  veterinary  surgeon,  but  that,  on 
the  facts  of  the  case,  the  company  had  waived  compliance  with  such 
condition  {Burridge  v.  Haines  d  Sons,  Lim.,  87  L.  J.  K.B.  641). 

93.  Accidents,  Notice  of.— Sub-sec.  (1)  of  sec.  4  of  the  Notice  of 
Accidents  Act,  1906,  from  the  words  "  and  also  in  the  case  of  accidents  " 
to  the  end  of  the  sub-section,  is  repealed  by  the  Police,  Factories,  &c. 
(Miscellaneous  Provisions)  Act,  1916. 
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100.  Aocomplice. — The  evidence  of  the  wife  of  a  person  charged 
with  others  with  an  offence,  but  who  does  not  himself  give  evidence,  is 
admissible  against  others  of  the  accused.  It  is  not  to  be  treated  as  if  it 
were  the  evidence  of  the  husband,  but  as  that  of  an  independent 
witness  {Rex  v.  Willis,  [1916]  1  K.B.  933;  85  L.  J.  K.B.  1129— 
C.C.A.).  See  also  R.  v.  Cohen,  1914,  111  L.  T.  77— CCA. ,  post, 
Criminal  Appeal. 

100.  .  Where  an  accomplice  testifies  as  to  the  previous  com- 
mission of  a  criminal  offence  by  the  prisoner  as  part  of  the  res  gestx 
the  prisoner  may  be  cross-examined  as  to  that  commission,  and  his 
answers  are  admissible  in  evidence  as  being  corroborative  of  the  testi- 
mony of  the  accomplice  {Rex  v.  Kennaivay,  86  L.  J.  K.B.  300;  [1917] 

1  K.B.  25— CCA.). 

100.     .     It  is  a  rule  of  practice  at  common  law  to  warn  juries 

of  the  danger  of  convicting  a  priS'Oner  on  the  uncorroborated  evidence 
of  an  accomplice.  The  evidence  in  corroboration  must  be  independent 
testimony  which  affects  the  accused  by  connecting,  or  tending  to  con- 
nect, him  with  the  crime — that  is,  it  must  be  evidence  which  confirms 
in  some  material  particular  not  only  the  evidence  that  the  crime  has 
been  committed,  but  also  that  the  prisoner  committed  it.  The  test 
applicable  to  determine  the  nature  and  extent  of  the  corroboration 
required  is  therefore  the  same  in  such  cases  as  it  is  in  cases  where 
corroboration    is    required    by    statute    {Rex    v.    Baskerville,    [1916] 

2  K.B.  658;  86  L.  J.  K.B.  28— CCA.). 

119.  Accumulations. — Where  several  annuities  were  given  by  a 
will  with  a  direction  to  accumulate  surplus  income  until  death  of  last 
surviving  annuitant,  with  gift  of  residue,  and  one  annuitant  lived 
beyond  period  allowed  by  the  Accumulations  Act,  1800,  it  was  held 
that  there  was  an  intestacy  as  to  income  beyond  the  statutory  period 
{In  re  Cahabe ;  Cabahe  v.  Cababe,  1914,  59  S.  J.  129).  Followed  in 
In  re  Hawkins;  White  v.  White,  [1916]  2  Ch.  570;  86  L.  J.  Ch.  25. 

119.  .  A  will  bequeathed  annuities  with  direction  to  accumu- 
late surplus  income  until  death  of  last  surviving  annuitant,  and  a  further 
annuity  was  bequeathed  by  a  codicil.  It  was  held  that  the  codicil 
could  not  be  read  into  the  will  so  as  to  extend  the  period  of  accumulation 
beyond  the  life  of  the  survivor  of  the  annuities  given  by  the  will  {In  re 
Cresswell;  Lineham  v.  Cresswell,  1914,  58  S.  J.  360 — C.A.). 

119.     .     A  testator,  who  died  in  1891,  by  his  will  directed  his 

trustees  to  pay  the  income  of  his  residuary  estate  to  his  wife  during  her 
life,  and  that,  after  her  death,  they  should  set  apart  out  of  the  invest- 
ments thereof  the  sum  of  8,000/..,  and  out  of  the  interest  on  that  sum 
should  pay  his  daughter  an  annuity  of  60L  per  annum  for  her  life ;  and 
he  directed  that  the  remainder  of  the  interest  should  be  added  to  the 
principal  sum,  and  that,  after  the  daughter's  death,  the  trustees  should 
hold  the  8,0001.  and  the  accumulations  upon  trust  to  pay  the  income 
thereof  to  the  daughter's  only  child  during  her  life,  and  that  after  her 
decease  the  fund  should  fall  into  the  testator's  residuary  estate.  The 
widow  died  in  1917.  It  was  held  that  the  trust  for  accumulation  after 
the  widow's  death  was  not  a  "  provision  for  raising  a  portion  "  within 
sec.  2  of  the  Accumulations  Act,  1800,  and  was  invalid  {Elliott,  In  re; 
Public  Trustee  v.  Pinder,  87  L.  J.  Ch.  449;  [1918]  2  Ch.  150) 
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119.     .     A  testator  may  validly  direct  accumulation  during  the 

minority  of  a  person  not  bom  until  after  his  death  (In  re  Cattell; 
Gattell  V.  Cattell,  [1914]  1  Ch.  177;  83  L.  J.  Ch.  322— C. A.). 

133.  Acquiescence.— Gib bs  v.  Guild,  1882,  9  Q.B.  D.  59;  51  L.  J. 
Q.B.  313,  was  considered  in  Oelkers  v.  Ellis,  [1914]  2  K.B.  139; 
83  L.  J.  K.B.  658,  post  under  Limitation. 

140.  Act  of  Parliament. — For  decisions  on  interpretation,  see  under 
Statute. 

142.  Act  of  Settlement. — The  British  Nationality  and  Status  of 
Aliens  Act,  1914,  expressly  repeals  the  words  in  sec.  3  of  the  Act  of 
Settlement  imposing  disabilities  upon  persons  bom  out  of  the  United 
Kingdom  or  dominions  even  though  naturalised  (sec.  3  (2)  and  Third 
Schedule).  Such  disabilities  were  in  fact  removed  by  the  Naturalisation 
Act,  1870,  now  repealed  but  re-enacted  with  amendments  by  the  Act 
of  1914  above  mentioned.  The  disabilities  upon  a  denizen  remain — 
see  Denizen. 

142.     .     Since  the  Naturalisation  Act,  1870,  a  naturalised  alien 

is  capable  of  being  appointed,  and  acting  as,  a  member  of  the  Privy 
Council,  the  provisions  of  sec.  3  (2)  of  the  British  Nationality  and 
Status  of  Aliens  Act,  1914,  not  having  revived  the  disqualification  con- 
tained in  sec.  3  of  the  Act  of  Settlement,  1700  (Rex  v.  Speyer,  [1916] 
2  K.B.  858;  85  L.  J.  K.B.  1626— C. A.). 

145.  Act  of  State. — Add  as  bibliography,  W.  Harrison  Moore,  Act 
of  State  in  English  Law. 

149.  Actio  Personalis  Moritur  cum  Persona. — An  action  is  main- 
tainable under  the  Fatal  Accidents  Act,  1846,  by  a  husband  to  recover 
damages  for  monetary  loss  incurred  by  him  in  replacing  services 
rendered  gratuitously  by  his  wife,  who  has  been  killed  through  the 
negligence  of  the  defendants'  servants,  there  being  reasonable  ground 
for  believing  that  such  services,  but  for  the  death,  would  have  been 
rendered  gratuitously  in  the  future  (Berry  v.  Humm  &  Co.,  [1915J 
IK.B.  627;  84  L.  J.  K.B.  918). 

149.     .     In  an  action  for  damages  for  negligence  on  the  part  of 

a  eolliery  company,  causing  the  death  of  a  collier,  the  jury  awarded  the 
plaintiff,  his  widow,  225L  for  herself  and  her  daughter.  If  she  had 
made  a  claim  for  compensation  under  the  Workmen's  Compensation 
Act  she  would,  on  the  basis  of  average  weekly  wages,  have  been  entitled 
to  receive  -300L,  but  no  more.  It  was  held  there  was  no  misdirection 
in  the  Judge  not  having  stated  this  to  the  jury  or  referred  to  the  Act, 
and  to  have  done  so  might  have  tended  to  limit  the  damages  actually 
given  (Price  v.  Glynea  and  Castle  Coal  arul  Brick  Co.,  85  L.  J.  K.B. 
1278— C.A.). 

160.  Ademption.— Compare  with  Deheze  v.  Mann,  1787,  1  Cox 
346,  and  Pankhurst  v.  Howell,  1870,  L.  E.  6  Ch.  136,  In  re  Aynsley ; 
Kyrle  v.  Turner,  [1915]  1  Ch.  172;  84  L.  J.  Ch.  211— C.A.,  where,  on 
the  facts,  a  bequest  the  purpose  of  which  was  satisfied  during  the 
lifetime  of  the  testator  was  held  not  to  be  adeemed. 
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194.  Admission  in  Criminal  Cases. — An  admission  in  a  criminal 
case  made  to  a  constable  is  admissible  in  evidence  although  there  was 
no  previous  caution,  if  the  constable  had  at  the  time  not  made  up  his 
mind  to  arrest  or  take  proceedings  {Lewis  v.  Harris,  1914,  110  L.  T. 
337;  30  T.  L.  R.   109). 

194.     .     The  appellant  was  being  detained  in  custody  by  the 

police  for  the  purpose  of  enquiries.  At  the  request  of  a  police  officer, 
and  without  receiving  any  caution,  he  voluntarily  wrote  down  certain 
words  on  a  piece  of  paper.  Up  to  that  time  the  police  had  not  decided 
to  make  any  charge  against  the  appellant.  It  v/as  held  that  the  writing 
v>as  properly  admitted  in  evidence  against  him  on  his  trial  upon  a 
criminal  charge  subsequently  preferred  against  him  {Rex  v.  Voisin, 
87  L.  J.  K.B.  574;  [1918]  1  K.B.  531— C.C.A.). 

194.     .     n.  v.  Norton,  [1910]  2  K.B.  496;  79  L.  J.  K.B.  756. 

[Supp.  13,  p.  6],  was  discussed  and  explained  in  Director  of  Public 
Prosecutions  v.  Christie,  [1914]  A.C.  545;  83  L.  J.  K.B.  1097— H.L. 

201.  Adulteration. — Milk  exposed  on  a  counter,  but  to  be  sold  only 
mixed  with  tea,  coffee,  &c.  is  "  exposed  for  sale  "  within  sec.  17  of  the 
Act  of  1875  {McNair  v.  Terroni,  [1915]  1  K.B.  526;  84  L.  J.  K.B.  357; 
31  T.  L.  R.  82). 

201.     .     The  description  "  Demerara  sugar  "  was  held  to  refer 

to  a  process  and  not  to  a  place,  and  might  therefore  apply  to  sugar  not 
grown  in  Demerara  {Anderson  v.  Britcher,  1914.  110  L.  T.  335; 
30  T.  L.  R.  78). 

201.     .     Sardines  in  cotton-seed  oil  may  not  be  sold  to  a  buyer 

who  asks  for  "  sardines  in  olive  oil  "  {Winterbottom  v.  Allwood,  [1915] 
2  K.B.  608;  84  L.  J.  K.B.  1225;  31  T.  L.  R.  68). 

201. .  On  a  charge  of  selling  milk  not  of  the  nature,  sub- 
stance, and  quality  demanded,  the  prosecution  sought  to  adduce 
evidence  that  a  sample  taken  on  the  following  day  from  the  same  cows 
was  of  the  proper  nature,  substance,  and  quahty,  and  that  the  milk  in 
question,  which  was  not,  must  therefore  have  been  adulterated.  The 
evidence  was  held  admissible  for  this  purpose  only  {Wilkinson  v.  Clark, 
[1916]  2  K.B.  636;  85  L.  J.  K.B.  1641— D.). 

201.     .     The  appellant  was  charged  with  selling  to  the  prejudice 

of  the  purchaser  milk  not  of  the  nature,  substance,  and  quality 
demanded,  contrary  to  the  provision  of  the  above  section,  and  the 
analyst's  certificate  showed  that  the  milk  was  deficient  in  milk  fat  to  the 
extent  of  9  per  cent.  The  appellant's  .cows  were  milked  twice  daily, 
at  5  A.M.  and  1  p.m. — the  usual  hours  in  the  district — and  nothing  was 
added  to  or  abstracted  from  the  milk  beyond  the  abstraction  of 
impurities  by  straining  in  the  ordinary  way.  Owing  to  heavy  rains  the 
grass  on  which  the  cows  were  fed  was  in  a  watery  condition,  and  for 
the  purpose  of  keeping  up  the  quantity  of  milk  they  were  also  fed  on 
green  maize,  which  was  even  more  watery,  with  the  result  that  the 
quantity  of  the  milk  was  increased  at  the  expense  of  its  quality.  The 
purchaser  asked  for  "  new  morning  milk,"  and  was  supplied  with  milk 
as  it  came  from  the  cow,  subject  to  the  aforesaid  straining.  The 
Justices  found  that  the  deficiency  of  9  per  cent,  in  milk  fat  was  due  to 
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the  manner  in  which  the  appellant  had  fed  his  cows  with  the  object  of 
obtaining  a  large  supply  of  milk  without  regard  to  quality,  and  they 
held  that  the  milk  was  not  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser,  and  convicted  the  appellant.  It  was  held 
that,  as  the  milk  was  milk  as  it  came  from  the  cow,  and  therefore 
genuine  milk,  it  was  of  the  nature,  substance,  and  quality  demanded 
by  the  purchaser,  and  that  the  conviction  must  be  quashed  (Hunt  v. 
Richardson,  85  L.  J.  K.B.  1360;  [1916]  2  K.B.  446). 

201.     .     The  appellant  was  a  milk  vendor,  who  supplied  milk 

under  a  written  contract  to  one  C,  a  dairyman  at  B.  It  was  a  term  of 
the  contract  that  the  milk  should  be  dehvered  to  the  purchaser  at  B. 
railway  station,  and  that  arrival  of  the  milk  at  that  station  should  con- 
stitute delivery  by  the  vendor  to  the  purchaser.  The  appellant  con- 
signed a  churn  of  milk  to  C.  at  B.  station;  and  on  its  arrival  at  B 
station  it  was  seized  by  an  inspector  and  sergeant  of  police,  who  retained 
it  in  their  possession,  and  prevented  the  consignee  from  touching  it, 
until  the  respondent,  an  inspector  under  the  Sale  of  Food  and  Drugs 
Acts,  arrived  at  the  station  about  twenty  minutes  later.  The  respon- 
dent then  took  a  sample  of  milk  from  the  churn;  and,  as  the  result  of 
an  analysis  of  the  same,  an  information  was  laid  against  the  appellant 
by  the  respondent,  alleging  that  the  respondent  had  procured  at  the 
place  of  delivery  a  sample  of  milk  then  in  course  of  delivery,  and  it  was 
not  of  the  nature,  substance,  and  quality  of  the  article  demanded  by 
the  purchaser.  The  Justices  who  heard  the  information  found  that  the 
sample  was  procured  at  the  place  of  delivery*  and  in  course  of  delivery  to 
the  purchaser  or  consignee  in  pursuance  of  the  contract  for  the  sale  to 
such  purchaser  or  consignee  of  such  milk  as  provided  by  sec.  3  of  the 
Sale  of  Food  and  Drugs  Act  Amendment  Act,  1879,  and  they  convicted 
the  appellant.  It  was  held  that  the  question  was  one  of  fact  for  the 
Justices,  and  that  there  was  evidence  to  support  the  finding  of  the 
Justices,  and  the  Court  would  not  interfere  with  their  finding.  Held, 
also,  that,  even  if  the  question  was  one  of  mixed  law  and  fact,  the 
Justices  had  come  to  a  right  conclusion,  and  the  conviction  must  be 
affirmed  [Cox  v.  Evans,  86  L.  J.  K.B.  539;  [1917]  1  K.B.  275). 

201.     .     Preserved  cream  sold  under  that  name  and  being  a 

mixture  of  cream  and  boric  acid  is  not  in  itself  a  separate  article  of  food 
within  the  meaning  of  sec.  3  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
and  the  seller  is  guilty  under  that  section  of  selling  an  article  of  food — 
namely,  cream — mixed  with  an  ingredient  so  as  to  render  the  article 
injurious  to  health  (Haigh  v.  Aerated  Bread  Co.,  [1916]  1  K.B.  878; 
85  L.  J.  K.B.  880— D.). 

201.     .     The  defendant  sold,  as  a  mixture,  a  mixture  of  butter 

and  margarine  which  contained  4|  per  cent,  of  butter  fat.  It  was  held 
that  there  was  no  evidence  to  justify  a  finding  that  it  was  merely 
colourable,  as  the  proportion  to  be  considered  was  that  of  the  butter  in 
the  mixture  to  the  legal  maximum  of  butter  fat  it  could  contain,  and 
not  its  proportion  to  the  total  quantity  of  the  mixture  (Anness  v. 
Grivell,  [1915]  3  K.B.  685;  85  L.  J.  K.B.  121— D.). 

202.     .     The  managing  director  and  principal  shareholder  of  a 

company  cannot  be  convicted  of  an  offence  committed  by  an  assistant," 
as  the  company  and  not  the  director  was  the  employer  (Booth  v. 
Helliwell,  [1914]  3  K.B.  252;  83  L.  J.  K.B.  1548). 
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203.     .     The  offence  of  sending  a  false  warranty  may  be  dealt 

with  at  the  place  of  its  receipt  (Grimble  v.  Preston,  [1914]  1  K.B.  270; 
83  L.  J.  K.B.  347).  See  also  Rex  v.  Beacontree  Justices,  Rex  v. 
Wright,  [1915]  3  K.B.  388;  84  L.  J.  K.B.  2230. 

203.     .     The   seven   days'   notice  which   must  be   given   to   a 

purchaser  under  sec.  20  of  the  Act  of  1899  does  not  apply  to  the 
warrantor.  It  is  sufficient  that  notice  to  the  latter  was  in  fact  given 
before  the  hearing,  but,  semble,  the  Court  is  not  bound  to  adjourn  the 
hearing  to  enable  the  notice  to  be  given  to  the  warrantor  (Marcus  v. 
Crook,  [1914]  3  K.B.  173;  83  L.  J.  K.B.  1376). 

204.     .     A  vendor  who  relies  upon  notice  by  label  in  pursuance 

of  sec.  8  of  the  Act  of  1875,  must  bring  to  the  notice  of  the  customer 
the  presence  of  the  label  or  at  any  rate  give  him  a  reasonable  oppor- 
tunity of  observing  the  label  (Batchelour  v.  Gee,  [1914]  3  K.B.  242; 
83  L.  J.  K.B.  1714).  Pearks  v.  Houghton,  [1902]  1  K.B.  889;  71  L.  J. 
K.B.  385,  was  followed,  and  Jones  v.  Jones,  1894,  68  J.  P.  653, 
dissented  from. 

204.     .     Batchelour  v.  Gee  (supra)  was,  however,  not  followed 

and  Jones  v.  Jones  (supra)  was  followed  in  Clifford  v.  Battley,  [1915] 
1  K.B.  531;  84  L.  J.  K.B.  615,  where  the  appellant  bought  at  the 
respondent's  shop  some  half-dozen  articles,  including  half  a  pound  of 
coffee.  These,  in  accordance  with  trade  custom  and  for  the  purchaser's 
convenience,  the  respondent  wrapped  up  together  in  a  paroel,  and 
handed  to  the  appellant.  When  the  latter  opened  the  parcel  he  imme- 
diately saw  a  label  on  the  coffee  bearing  a  notice,  "  This  is  sold  as  a 
mixture  of  coffee  and  chicory."  He  had  no  opportunity  of  seeing  this 
label  before.  It  was  held  that  the  respondent  had  complied  with 
sec.  8  of  the  Act. 

205.     .     The  buyer  need  not  so  seal  up  the  parts  for  analysis 

as  to  make  them  capable  of  analysis  at  the  date  of  service  or  hearing 
of  the  summons  (Winterbottom  v.  Allwood,  [1915]  2  K.B.  608;  84  L.  J. 
K.B.  1225;  31  T.  L.  E.  68). 

206.     .     An  objection  that  a  copy  of  the  analyst's  certificate 

was  not  served  with  the  summons  is  waived  by  cross-examination  of 
the  witnesses  for  the  prosecution  if  not  taken  beforehand,  and  cannot 
be  reserved  until  the  opening  of  the  defence.  Apparently,  if  taken  as 
a  preliminary  objection,  it  cannot  be  cured  by  amendment  or  adjourn- 
ment (Grimble  v.  Preston,  [1914]  1  K.B.  270;  83  L.  J.  K.B.  347). 

206.     .     Grimble  v.  Preston  (supra)  was  applied  in  Haynes  v. 

Davis,  [1915]  1  K.B.  332;  84  L.  J.  K.B.  441.  The  appellant  was 
summoned  for  an  offence  under  the  Sale  of  Food  and  Drugs  Act,  1875. 
At  the  hearing  of  the  summons  it  appeared  that  the  analyst's  certificate 
had  not  been  served  on  the  appellant  with  the  summons,  as  required 
by  sec.  19,  sub-sec.  2  of  the  Sale  of  Food  and  Drugs  Act,  1899,  and 
the  magistrate  thereupon  dismissed  the  case.  Subsequently  a  fresh 
summons  was  issued  in  respect  of  the  same  offence  and  based  on  the 
same  facts,  and  on  this  occasion  was  served  on  the  appellant  with  the 
certificate.  It  was  held  that  the  service  of  the  certificate  with  the 
summons  was  not  a  condition  precedent  to  the  jurisdiction  of  a  magis- 
trate to  try  a  summons  under  the  Sale  of  Food  and  Drugs  Acts.     The 
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appellant,  therefore,  had  been  in  peril  at  the  hearing  of  the  first  sum- 
mons and  could  not  be  put  on  his  trial  again  for  the  same  offence,  and 
under  the  circumstances  the  magistrate  was  wrong  in  convicting  him. 

218.  Advice  Note. — Price  &  Co.  y.  Union  Lighterage  Co.,  [1904] 
1  K.B.  412;  73  L.  J.  K.B.  222,  was  distinguished  in  Travers  &  Sons'  v. 
Cooper,  [1915]  1  K.B.  73;  83  L.  J.  K.B.  1787— C. A.,  post,  under 
Bailments. 

223.  Advocate.— The  grounds  of  In  re  Hall,  1856,  2  Jur.  (N.S.) 
1076,  and  Ex  parte  Colquhoun;  In  re  Clift,  1890,  38  W.  E.  688,  were 
explained  in  Wells  v.  Wells,  [1914]  P.  157;  83  L.  J.  P.  81— C.A.,  as 
being  that  the  Court  has  power  to  order  its  officers  to  make  payments 
which  are  honest  and  just,  although  such  payments  may  not  be  recover- 
able in  law  or  equity  as  between  the  parties.  It  was  held,  therefore, 
that  sums  received  by  a  solicitor  for  his  client  on  account  of  counsel's 
fees  cannot  be  attached  under  a  garnishee  order  by  the  counsel's  judg- 
ment creditor,  as  such  sums  could  not  have  been  sued  for  by  the  counsel 
in  an  action  of  debt,  or  for  money  had  and  received  to  his  use. 

252.  Affiliation. — By  the  Affiliation  Orders  (Increase  of  Maximum 
Payment)  Act,  1918,  the  maximum  weekly  sum  able  to  be  awarded  is 
raised  to  ten  shillings.  Application  for  the  increase  may  be  made  in 
respect  of  orders  already  made. 

245.     .     To  the  list  of  statutes  bearing  on  this  subject  must 

now  be  added  4  &  5  Geo.  v.  c.  6  (Affiliation  Orders  .Act,  1914)  and 
4  &  5  Geo.  V.  c.  58  (Criminal  Justice  Administration  Act,  1914).  For 
the  relevant  provisions  of  the  latter  st>atute  see  infra. 

246.     .     An  affiliation  order  may  be  made  in  respect  of  a  child 

born  out  of  England  or  Wales  unless  it  is  shown  that  the  status  of  the 
child  is  governed  by  foreign  law  {R.  v.  Humphreys ;  Ex  parte  Ward, 
[1914]  3  K.B.  1237 ;  84  L.  J.  K.B.  187 ;  30  T.  L.  R.  698). 

251.     .     The    Affiliation    Orders    Act,    1914,    sec.    5,    amends 

sees.  3  and  4  of  the  Act  of  1872  by  substituting  for  the  "  six  clear  days 
at  least  "  to  elapse  between  the  issue  and  the  hearing  of  the  summons, 
the  requirement  of  "  a  reasonable  time." 

253.     .     Mash  v.  Barley,  [1914]  1  K.B.  1;  83  L.  J.  K.B.  78, 

[Supp.  13,  p.  9],  was  affirmed,  [1914]  3  K.B.  1226;  83  L.  J.  K.B. 
1740 — C.A.,  on  the  ground  that  the  evidence  as  to  the  conduct  of  the 
appellant  was  evidence  which  the  Justices  were  entitled  to  treat  as 
corroborating  the  evidence  of  the  respondent  in  some  material  particular 
within  the  meaning  of  sec.  4  of  the  Bastardy  Laws  Amendment  Act, 
1872.  It  was  questioned,  however,  whether  the  evidence  of  the  con- 
viction itself  was  admissible  and  whether  the  conviction,  if  admissible, 
was  sufficiently  proved. 

253.     .     Corroborative    evidence    of    miscopdvict    required    by 

sec.  4  of  the  Bastardy  Laws  Amendment  Act,  1872,  must  be  evidence 
tending  to  show  at  least  probability  of  misconduct  having  taken  place ; 
mere  opportunity  for  misconduct  is  not  sufficient.  Where  on  the  hear- 
ing of  an  affiliation  summons  it  appeared  that  the  complainant  and 
the  respondent  were  emploved  by  a  common  emplover,  and  the  only 
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corroborative  evidence  was  that  they  were  often  together  in  a  barn,  both 
of  them  being  engaged  there  in  the  duties  of  their  employment,  and  the 
Justices  adjudged  the  respondent  to  be  the  putative  father  of  the  com- 
plainant's child,  it  was  held,  on  appeal,  that  such  corroboration  was 
not  sufficient,  and  that  the  order  must  be  annulled  (Burbury  v.  Jackson, 
86  L.  J.  K.B.  255;  [1917]  1  K.B.  16). 

254.     .     The  mother  may  now  appeal  to  Quarter  Sessions,  the 

Criminal  Justice  Administration  Act,  1914,  providing  that  an  appeal 
shall  lie  to  Quarter  Sessions  in  manner  provided  by  the  Summary 
Jurisdiction  Acts,  from  any  order  made  by  a  Court  of  summary  juris- 
diction under  the  enactments  relating  to  bastardy,  or  from  any  refusal 
by  a  Court  of  summary  jurisdiction  to  make  such  an  order,  or  from  the 
revocation,  revival,  or  variation  by  a  Court  of  summary  jurisdiction  of 
such  an  order  (sec.  37  (2) ). 

254.     .     The  provision  in  sec.  37  (2)  of  the  Criminal  Justice 

Administration  Act,  1914,  granting  a  right  of  appeal  from  the 
refusal  of  a  Court  of  summary  jurisdiction  to  make  a  bastardy  order, 
does  not  deprive  a  woman,  whose  application  for  a  bastardy  order  has 
been  dismissed,  of  the  right  to  make  a  fresh  application  to  a  Court  of 
summary  jurisdiction  for  such  an  order  {McGregor  v.  Telford,  [1915] 
3  K.B.  237;  84  L.  J.  K.B.  1902). 

255,  257.     .     For  ext-ension  of  the  right  of  appeal  to  the  mother, 

see  sec.  37  (2)  of  the  Criminal  Justice  Administration  Act,  1914  (aupra). 

258.  .  The  Criminal  Justice  Administration  Act,  1914,  pro- 
vides that,  notwithstanding  anything  in  sec.  54  of  the  Summary 
Jurisdiction  Act,  1879,  the  provisions  of  sec.  11  of  the  Summary  Juris- 
diction Act,  1848  (which  relate  to  the  time  within  which  summary 
proceedings  are  to  be  taken),  are  not  to  apply  to  proceedings  for 
enforcing  the  payment  of  sums  adjudged  to  be  paid  by  an  affiliation 
order  (sec.  32  (1)). 

258.     .     By   the   Criminal  Justice   Administration  Act,    1914, 

proceedings  to  enforce  an  affiliation  order  may  be  taken  after  the 
expiration  of  fourteen  clear  days  from  the  making  of  the  order 
(sec.  32  (2)). 

259.  — '—»  By  the  Criminal  Justice  Administration  Act,  1914, 
when  the  defendant  is  committed  to  prison  for  non-compliance  with  an 
order,  no  arrears  are  to  accrue  during  the  period  of  imprisonment,  unless 
the  Court  orders  otherwise  (sec.  32  (3) ). 

260.  .  The  Criminal  Justice  Administration  Act,  1914,  pro- 
vides that  upon  an  order  being  made  for  the  recovery  of  arrears  under 
an  affiUation  order,  money  found  on  the  putative  father  and  belonging  to 
him  may  be  applied  towards  satisfaction  of  the  sum  due  unless  the  loss 
of  the  money  will  be  more  injurious  to  his  family  than  his  imprisonment 
(sec.  4  (1) ).    - 

261.     .     The  Affiliation  Orders  Act,    1914,   introduces   a  new 

and  improved  procedure  for  the  collection  and  recovery  of  moneys  due 
under  affiliation  orders,  the  main  object  being  to  relieve  the  mother 
from  the  necessity  of  direct  relations  with  the  putative  father  after  the 
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order  for  payment  has  once  been  made.  By  virtue  of  sees.  4  and  7  of 
the  Bastardy  Laws  Amendment  Act,  1872,  and  sec.  5  of  the  Bastardy 
Laws  Amendment  Act,  1873,  such  payment  had  to  be  made  to  the 
mother  or  other  person  appointed  to  have  the  custody  of  the  child  or  to 
the  relieving  officer  of  the  parish  or  union  to  which  the  child  has  become 
chargeable.  By  sec.  1  of  the  new  Act  the  Justices  of  each  petty 
sessional  division  or  borough  must  appoint  an  officer  of  the  Court  as 
collecting  officer,  and  the  affiliation  order  must  (unless  the  Justices  are 
satisfied  by  the  applicant  that  such  provision  is  undesirable)  provide  for 
payment  to  the  collecting  officer  of  all  payments  under  the  order.  The 
officer  must  pay  over  the  amounts  collected  to  the  mother  or  other 
person  named  in  the  order,  and  upon  arrears  for  seven  days  must  give 
notice  to  such  person,  who  may  then  proceed  against  the  putative  father 
to  recover  the  arrears  or  request  the  officer  to  do  so,  in  the  latter  case 
remaining  liable  for  the  costs  incurred  by  the  officer  in  so  proceeding. 
The  same  section  also  provides  for  the  application  of  the  Act  to  orders 
made  before  the  Act  came  into  operation  (July  31,  1914)  and  for  the 
remuneration  of  the  officer  in  manner  provided  by  rules  made  by  the 
Secretary  of  State,  but  to  an  extent  not  exceeding  5  per  cent,  on  his 
collection.  The  Court  may,  upon  complaint  by  the  applicant  for  the 
original  order,  vary  the  provision  in  the  order  as  to  the  person  to  whom 
the  payments  are  to  be  made.  Sec.  3  preserves  the  old  practice  if  the 
applicant  desires  and  the  Court  thinks  proper.  Sec.  3  compels  the 
putative  father  to  notify  any  change  of  address  to  the  collecting  officer 
where  payment  has  to  be  made  to  such  officer.  Sec.  2  enables  the 
Court  to  attach  the  pension  or  other  income  capable  of  being  attached 
of  a  putative  father  who  has  made  default  without  reasonable  cause  for 
payment  of  the  whole  or  any  part  of  the  amount  due  under  the  affilia- 
tion order.  Sec.  5  substitutes  for  the  "  six  clear  days  at  least  "  to 
elapse  between  the  issue  of  the  summons  and  its  hearing,  required  by 
sees.  3  and  4  of  the  Act  of  1872  and  sec.  5  of  the  Act  of  1872,  the  require- 
ment of  "  a  reasonable  time."  By  sec.  6  the  Local  Government  Board 
may  issue  fresh  Forms  of  proceedings  to  meet  the  changes  in  procedure 
introduced  by  the  Act,  and  the  Lord  Chancellor  may  make  Eules  for 
the  purpose  of  carrying  the  Act  into  effect  and  for  dealing  with  costs, 
fees,  and  expenses. 

290.  Agricultural  Holdings. — To  stimulate  the  production  of  wheat 
and  oats.  Part  I.  of  the  Corn  Production  Act,  1917,  provides  for  the 
payment  to  growers  out  of  public  funds  of  compensation  where  the 
average  price  of  wheat  or  oats  in  any  year  falls  below  the  minimum  fixed 
in  the  Act.  Part  IV.  of  the  Act  gives  the  Board  of  Agriculture  powers 
to  enforce  proper  cultivation  of  land  and  the  protection  of  its  crops  from 
rabbits  and  vermin.  Part  III.  is  designed  to  prevent  the  raising  of 
rent  of  land  beyond  that  obtainable  if  Part  I.  had  not  been  in  force. 
The  Act  endures  until  1922  (sec.  19).  It  is  amended  by  the  Corn 
Production  (Amendment)  Act,  1918. 

295.  Aldermen. — By  the  County  and  Borough  Councils  (Qualifica- 
tion) Act,  1914,  a  person  of  either  sex  is  qualified  for  election  as 
alderman  of  a  county  or  borough  council,  if  he  or  she  has  resided  within 
the  county  or  borough,  as  the  case  may  be,  during  the  whole  pf  the 
twelve  months  preceding  the  election.  The  qualification  is  additional 
to  those  already  existing.  The  Act  will  not  entitle  a  woman  to  become 
ex  officio  a  Justice  of  Peace  as  mayor  or  chairman. 
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297.  Alien. — The  British  Nationality  and  Status  of  Aliens  Act, 
1914,  defines  "alien"  as  **  a  person  who  is  not  a  British  subject" 
(sec.  27  (1) ).  For  meaning  of  "  British  subject  "  see  British  Subject. 

298.     .     4  Geo.  ii.  c.  21  and  13  Geo.  iii.  c.  21  are  repealed, 

although  partly  re-enacted  by  the  British  Nationality  and  Status  of 
Ahens  Act,  1914.  The  child  of  a  British  subject  bom  abroad  will  for 
the  future  be  a  British  subject  whether  the  British  nationality  of  the 
parent  was  natural  or  acquired.  On  the  other  hand,  the  privilege  will 
now  extend  only  to  the  case  of  a  British  parent,  and  will  not  include 
the  case  of  a  British  grandparent. 

298.     .     For  sees.  2  and  14  of  the  Naturalisation  Act,  1870, 

read  now  sec.  17  of  the  British  Nationality  and  Status  of  Aliens  Act^ 
1914.     The  later  section  virtually  corresponds  with  the  earlier  ones. 

299.     .     For  sec.  6  of  the  Naturalisation  Act,  1870,  read  now 

sec.  13  of  the  British  Nationality  and  Status  of  Aliens  Act,  1914.  There 
is  no  difference  in  the  effect  of  the  two  provisions. 

299.     .     Under  clause  1,  sub-sec.  4  of  the  Aliens  Eestriction 

Act,  1914,  when  a  question  arises  whether  a  person  charged  with  an 
offence  against  the  Aliens  Eestriction  (Consolidation)  Order,  1914,  is 
an  alien,  or  whether  he  belongs  to  a  particular  class  of  alien,  the  onus 
of  proving  that  he  is  not  an  alien,  or  does  not  belong  to  the  particular 
class,  is  upon  him ;  and  if  the  magistrate  is  not  satisfied  that  that  person 
has  discharged  this  onus,  the  magistrate's  finding  is,  apart  from  the 
admission  or  rejection  of  evidence,  one  of  fact  and  not  of  law,  and  there 
is  no  ground  for  the  review  by  the  Court  of  his  decision  on  appeal  {Simon 
V.  Phillips,  85  L.  J.  K.B.  656). 

299.  .  An  alien,  a  Russian,  suspected  by  the  police  of  assist- 
ing in  keeping  a  house  which  was  the  resort  of  foreign  thieves,  bullies, 
and  prostitutes,  of  living  on  the  earnings  of  prostitutes,  and  of  having' 
committed  a  theft,  was  ordered  to  be  deported  under  regulation  12  of  the 
Aliens  Restriction  Orders  Consolidated,  made  by  virtue  of  the  powers 
conferred  by  sec.  1  (1)  of  the  Aliens  Restriction  Act,  1914,  which 
authorised  the  making  of  regulations  for  the  deportation  of  aliens  * '  when 
a  state  of  war  exists  ...  or  when  it  appears  that  an  occasion  of  immi- 
nent national  danger  or  great  emergency  has  arisen.  It  was  held  that 
Regulation  12  of  the  Aliens  Restriction  (Consolidation)  Order,  1916,  is 
not  ultra  vires  sec.  1  (1)  of  the  Aliens  Restriction  Act,  1914,  under  the 
powers  of  which  it  was  made,  and  therefore  that  the  making  of  the 
order  of  deportation  was  not  an  abuse  of  the  powers  conferred  by  the 
Act  and  Regulations  {Rex  v.  Brixton  Prison  {Governor),  Samo,  Ex 
parte,  86  L.  J.  K.B.  62;  [1916]  2  K.B.  742). 

299.     .     An  aJien  enemy  duly  registered  in  accordance  with 

the  Aliens  Restriction  Act,  1914  {infra),  and  Orders  made 
thereunder,  is  here  by  permission  of  the  Crown  and  is  in  the 
King's  peace,  and  he  may  sue  in  the  Courts  of  this  country  {Thurn  and 
Taxis  {Princess)  v.  MoffiM,  [1915]  1  Ch.  58;  84  L.  J.  Ch.  220;  59  S.  J. 
26;  31  T.  L.  R.  24;  Volkl  v.  Rotunda  Hospital,  [1914]  2  Ir.  R.  543). 

299.     .     The  Home  Secretary,  purporting  to  act  under  Article 

12   (2)  of  the  Aliens  Restriction   (Consolidation)  Order,   1916,  ordered 
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ihat  the  appellant,  a  French  subject  of  military  age,  should  be  deported 
from  the  United  Kingdom,  and  that  the  order  should  be  enforced 
immediately.  Acting  under  the  general  direction  of  the  Home 
Secretary  that  any  person  named  in  a  deportation  order  which  is 
intended  to  be'  enforced  immediately  shall  be  arrested  and  conveyed  by 
ship  from  the  United  Kingdom,  and  shall  be  detained  during  the  time 
X)f  his  arrest  and  the  sailing  of  the  ship  selected  for  his  passage,  an  assist- 
,ant  secretary  in  the  Home  Office  caused  the  appellant  to  be  arrested  and 
detained  with  a  view  to  deportation.  It  was  held  that  the  Home 
Secretary  had  directed  the  arrest  and  detention  of  the  appellant,  that 
his  order  was  valid,  and  that  there  was  no  ground  for  the  Court  going 
behind  the  order  (Rex  v.  Superintendent  of  Chiswick  Police  Station; 
^achsteder,  Ex  parte,  87  L.  J.  K.B.  608;  [1918]  1  K.B.  578— C.A.). 

299.     .     Prior  to  the  outbreak  of  war  a  person  insured  his  life 

and  borrowed  money  from  the  insurance  company  on  the  security  of 
the  policies,  and  two  sureties  were  found.  On  the  outbreak  of  war  the 
.assured  becanne  an  alien  enemy  and  shortly  afterwards  left  this  country. 
A  surety  p§id  the  premiums  after  the  outbreak  of  war,  but  in  the  receipt 
given  by  the  company  for  such  premiums  they  reserved  a  right  to 
question  whether  the  contract  of  insurance  between  them  and  the  alien 
enemy  was  valid  and  subsisting.  The  surety  tendered  the  amount  of 
the  loan  when  it  became  due,  requesting  the  company  to  assign  to  him 
the  policies,  which  they  refused  to  do  except  subject  to  certain  conditions 
and  to  the  same  reservation  inserted  in  the  receipt  for  the  premiums 
being  inserted  in  the  assignment.  It  was  held  that  the  right  of  the 
policy  holder  was  suspended  during  the  war,  but  there  was  nothing  in 
the  nature>  of  the  contract  to  put  an  end  to  it  upon  the  outbreak  of  war ; 
that  as  the  result  of  the  acceptance  of  the  premiums  caused  no  benefit 
to  enure  to  the  alien  enemy,  therefore  their  payment  and  receipt 
involved  no  unlawful  intercourse  with  the  enemy,  the  mere  receipt  of 
money  from  an  alien  enemy  being  in  itself  not  unlawful  intercourse, 
and  that,  therefore,  the  insurance  company  must  hand  over  the  securi- 
ties to  the  surety  upon  payment  by  him  of  the  debt  without  condition  or 
reservation  [Seligman  v.  Eagle  Insurance  Co.,  86  L.  J.  Ch.  353;  [1917] 
1  Ch.  519). 

299.     .     The    Aliens    Eestriction    Act,    1914,    sec.    1    (1)    (c), 

merely  authorises  the  making  of  an  Order  in  Council  providing  for  the 
deportation  of  aliens  from  the  United  Kingdom,  and  not  for  their  depor- 
tation to  any  particular  place;  but  clauses  (b),  (h),  (i),  and  {k)  of  that 
sub-section  authorise  the  introduction  into  the  Order  in  Council  of 
provisions  whereby  restrictions,  conditions,  and  obligations  may  be 
Imposed  which  effectively  control  the  deported  alien's  subsequent  move- 
ments, and  may  in  a  given  case  result  in  his  being  sent  to  a  particular 
place  (Rex  v.  Home  Secretary;  Chateau  Thierry  [Due  de),  Ex  parte, 
86  L.  J.  K.B.  923;  [1917]  1  K.B.  922— C. A.). 

299.     .     Where   under  the   Aliens   Eestriction    (Consolidation) 

■Order,  1916,  Art.  12,  clause  (1),  a  Secretary  of  State  has  made  an  order 
for  the  deportation  of  an  alien  whose  native  country  is  an  ally  of  this 
country  in  the  prosecution  of  the  war,  and  who  is  desired  by  the  Govern- 
nient  of  his  native  country  to  proceed  to  that  country  for  the  purpose  of 
discharging  his  military  duties  there,  the  Court  will  not  grant  a  certiorari 
to  quash  the  order  on  the  ground  that  the  alien  is  a  political  refugee,  or 
that  he  is  medically  unfit  to  render  any  military  service,  these  being 
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matters  to  be  brought  before  the  Secretary  of  State  when  he  is  consider- 
ing whether  or  not  to  make  the  order,  and  to  be  left  to  his  discretion.  lb. 

299.     .     The  internment  of  an  alien  enemy  as  a  civilian  prisoner 

of  war  does  not  operate  as  a  revocation  of  the  licence  to  remain  com- 
morant  in  the  country  imphed  by  his  registration  under  the  Aliens 
Kestriction  Order,  1914;  but  he  remains  "  in  protection  "  of  the  Crown, 
and  retains  the  right  to  sue  in  the  EngUsh  Courts  for  the  purpose  of 
enforcing  his  civil  rights — as,  for  example,  his  rights  under  a  contract 
entered  into  in  this  country  after  the  outbreak  of  war  {Schaffenius  v. 
Goldberg,  [1916]  1  K.B.  284;  85  L.  J.  K.B.  374). 

299.     .     An  alien  enemy  abroad  cannot  claim  indemnity  by 

third-party  proceedings,  for  in  such  proceedings  he  is  an  "  actor," 
initiating  what  is  in  effect  an  independent  action  against  the  third  party, 
and  as  such  cannot  invoke  the  assistance  of  the  Courts  {Halsey  v. 
Lowenfeld,  [1916]  1  K.B.  143;  85  L.  J.  K.B.  323). 

299.     .     A  company  was  incorporated  in  England  under  the 

EngHsh  Companies  Acts,  and  carried  on  business  in  England,  and  had. 
its  registered  office  in  England;  but  all  the  shares  except  one,  which 
was  held  by  the  secretary,  who  was  a  naturalised  German  resident  in 
England,  and  managed  the  business  under  the  control  of  the  directors, 
were  held  by  Germans  resident  in  Germany.  After  the  commence- 
ment of  the  war  with  Germany  the  company  brought  an  action  against 
the  appellants  for  the  price  of  goods  supplied  before  the  war.  It  was 
held  that  the  action  could  not  be  maintained,  as  the  secretary,  who- 
had  instructed  the  solicitors,  had  not  been  authorised  before  the  war, 
and  could  not  be  authorised  after  the  commencement  of  the  war,  ta 
bring  the  action.  A  company  incorporated  in  the  Unit-ed  Kingdom  is 
a  legal  entity  which  can  neither  be  friend  nor  enemy,  and  can  only 
act  through  agents  properly  authorised;  and  so  long  as  it  is  carrying 
on  business  in  this  country  through  agents  resident  here  or  in  a  friendly 
country  it  is  to  be  regarded  as  a  friend.  It  may  assume  an  enemy 
character  if  its  agents  de  facto  are  resident  in  an  enemy  country  or  are 
acting  under  the  control  of  enemies.  The  character  of  individual  share- 
holders cannot  of  itself  affect  the  character  of  the  company,  but  the 
enemy  character  of  individual  shareholders,  and  their  conduct,  may  be 
material  on  the  question  whether  the  agents  of  the  company  are  in  fact 
acting  under  the  control  of  enemies  {Daimler  Co.  y.  Continental  Tyre- 
and  Rubber  Co.,  [1916]  2  A.C.  307;  85  L.  J.  K.B.  1333— H.L.). 

299.     .     An  alien  enemy  not  here,  or  not  here  by  permission 

of  the  Crown,  cannot  without  licence  from  the  Crown  sue  in  the  Courts- 
of  this  country,  nor  continue  an  action  already  brought  by  him,  nor 
appeal,  nor  pursue  an  appeal,  from  a  judgment  in  which  he  was  plaintiff. 
But  he  may  be  sued  and  an  order  made  for  a  substituted  service,  and  he 
may  in  such  case  appear  and  defend  himself  and  appeal  from  a  judg- 
ment against  him  {Robinson  v.  Mannheim  Continental  Insurance  Co., 
[1915]  1  K.B.  155;  84  L.  J.  K.B.  238;  59  S.  J.  7;  31  T.  L.  E.  20; 
Porter  v.  Freudenberg,  &c.,  [1915]  1  K.B.  857;  84  L.  J.  K.B.  1001: 
59  S.  J.  216;  31  T.  L.  E.  162— C. A.). 

299.     .     An  action  can  be  maintained  by  a  person  of  enemy 

nationality  who  is  neither  residing  nor  carrying  on  business  in  an  enemy 
country,  but  is  residing  either  in  an  allied  or  a  neutral  country  and  is 
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.carrying  on  business  through  his  partners  in  that  allied  country  {In  re 
Sutherland  (Duchess);  Bechojf,  David  &  Co.  v.  Buhna  (Countess), 
1915,  31  T.  L.  K.  248). 

299.  .  A  limited  company  registered  in  England,  all  its  direc- 
tors being  British  subjects  and  the  majority  of  its  shareholders  resident 
in  Great  Britain,  although  a  certain  number  of  shareholders  were  enemy 
aliens  or  neutrals,  acquired  a  rubber  estate  in  German  East  Africa,  and 
"had  carried  on  business  there.  A  German  from  whom  the  company 
had  acquired  the  estate  brought  actions  in  Germany  against  the  com- 
pany, which  were  unsuccessful ;  and  he  was  ordered  to  pay  to  the  com- 
pany certain  costs.  He  had  been  interned  in  August,  1914,  in  this 
icountry,  and  was  subsequently  adjudicated  bankrupt.  The  company 
put  in  a  proof  for  the  amount  of  these  costs.  It  was  held  that  the 
company  was  not  an  "  enemy,"  and  that  the  proof  must  therefore  be 
admitted  [Hilckes,  In  re;  Muhesa  Rubber  Plantations^  Ex  parte,  86 
L.  J.  K.B.  204;  [1917]  1  K.B.  48— C. A.). 

299.     .     A    patent    was    vested    jointly    in    the    plaintiffs,    an 

English  company  and  a  German  company,  by  a  deed  providing  that 
the  English  company  should  have  the  sole  right  of  bringing  actions  for 
infringement  and  might  join  the  German  company  as  co-plaintiffs.  The 
English  company  brought  an  action  for  infringement  and  joined  the 
German  company  as  co-plaintiffs.  It  was  held  that  as  the  English 
company  had  the  sole  right  of  bringing  the  action,  the  fact  that  the 
German  company  was  an  alien  enemy  was  not  a  ground  for  suspending 
the  action  {Mercedes  Daimler  Motor  Co.  v.  Maudsley  Motor  Co.,  1915, 
.31  T.  L.  E.   178). 

299.     .     The  plaintiff,  who  was  a  naturalised  British  subject 

resident  in  this  country,  obtained  orders  for  goods  from  customers  in 
England  and  in  turn  ordered  the  goods  from  A.,  an  alien  enemy  resident 
in  Germany.  The  goods  were  consigned  in  bulk  by  A.  to  the  plaintiff, 
and  the  latter  appropriated  and  delivered  them  to  the  buyers.  The 
contracts  between  the  plaintiff  and  the  buyers  were  made  by  the 
plaintiff  as  principal  and  not  as  agent  for  A.,  but  the  arrangement 
"between  the  plaintiff  and  A.  was  such  that  payment  to  the  plaintiff 
.created  an  obligation  on  the  part  of  the  plaintiff,  which  otherwise  would 
not  have  arisen,  to  remit  the  money  to  A.,  subject  to  the  plaintiff's 
<}laim  for  half  profits  and  commission.  The  plaintiff  brought  an  action 
against  some  of  the  English  buyers  for  the  price  of  goods  sold  and 
•delivered,  the  claim  having  accrued  before  the  war  with  Germany.  It 
was  held  that  at  common  law  and  apart  from  the  Trading  with  the 
Enemy  Act,  1914,  and  the  Proclamation  issued  thereunder,  the  plaintiff 
was  entitled  to  maintain  the  action,  and  that  on  the  plaintiff's  consent- 
ing to  a  stay  of  execution  until  the  hearing  of  a  summons  under  the 
Trading  with  the  Enemy  Amendment  Act,  1914,  ibid.,  for  the  vesting 
of  the  money  in  the  custodian  under  the  Act,  there  ought  to  be  judgment 
for  the  plaintiff.  Opinion  reserved  on  the  question  whether  a  stay  ought 
to  have  been  ordered  in  the  absence  of  a  consent  by  the  plaintiff 
{Schmidt  V.  Van  der  Veen,  1915,  31  T.  L.  R.  214). 

299.     .     Where  two  co-plaintiffs  have  given  notice  of  appeal 

before  the  outbreak  of  war  between  Great  Britain  and  another  country, 
.and  one  of  them  has  on  the  outbreak  of  war  become  an  alien  enemy, 
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the  appeal  must  be  suspended  during  the  war  (Actien-Gesellschaft  fiir 
Anilin-Fabrikation  v.  Levinstein,  1915,  31  T.  L.  E.  225— C. A.). 

299.     .     A  receiver  and  manager  was  appointed,  not  for  the 

purpose  of  winding  up,  but  for  the  purpose  of  continuing  a  partnership 
business,  where  there  was  a .  clause  in  the  partnership  deed  making 
provision  for  what  was  to  be  done  in  the  event  of  the  two  German 
partners  in  a  business  consisting  of  English  and  German  partners  being 
called  out  to  serve  in  the  German  Army,  and  where,  before  the  outbreak 
of  war  between  England  and  Germany,  a  deed  of  accession  had  been 
entered  into  purporting  to  carry  out  the  terms  of  the  special  clause  in 
the  partnership  deed  (Armitage  d  Batty  v.  Borgmann,  1915, 
59  S.  J.  219). 

299.     .     The  rule  that  an  alien  enemy  has  no  right  to  sue  in 

an  English  Court  during  the  war,  unless  by  express  or  implied  licence, 
is  not  affected  by  the  Annex  to  The  Hague  Convention  of  1907,  sec.  ii. 
ch.  1,  art.  23  (h),  forbidding  a  declaration  that  the  right  of  the  subjects 
of  the  hostile  party  to  institute  legal  proceedings  is  abolished  or 
suspended,  as  that  article  merely  forbids  the  military  commander 
of  a  belligerent  force  in  the  occupation  of  the  enemy's  territory  to  make 
any  declaration  preventing  the  inhabitants  from  using  their  Courts  to 
assert  their  civil  rights  {Porter  v.  Freudenberg^  d'c,  supra). 

299.     .     An  agent  in  this  country  of  a  principal,  who  is  an  alien 

enemy,  is  not  entitled  to  bring  an  action  against  him  for  a  declaration 
that  the  agent  is  entitled  to  collect  debts  due  to  the  principal  and  to 
pay  debts  due  from  the  principal,  or  for  the  appointment  of  a  receiver 
of  the  assets  of  the  principal's  business  in  his  country  {Maxwell  v. 
Grunhut,  1914,  59  S.  J.  104;  31  T.  L.  R.  79— C. A.). 

299.     .     The    plaintiff,    who    was   the   London   manager  of   a 

business  carried  on  in  various  parts  of  the  world  by  alien  enemies, 
applied  for  the  appointment  of  a  receiver  and  manager  to  carry  on  the 
business  of  the  London  branch.  It  was  held  that  the  Court  had  no 
jurisdiction  to  make  such  an  appointment  {In  re  Gaudig  &  Blum; 
Spalding  v.  Lodde,  1915,  31  T.  L.  R.  153). 

299.     .     The  Court  will  appoint  a  receiver  of  a  partnership 

business,  of  which  one  of  the  owners  is  an  alien  enemy,  if  the  business 
is  an  ordinary  commercial  enterprise,  and  not  within  sec.  3  of  the 
Trading  with  the  Enemy  Act,  1914  {Romhach  v.  Rombach,  1914,  59 
S.  J.  90). 

299.     .     Where  a  large  firm  of  alien  enemies  had  a  London 

branch  employing  a  hundred  British  workmen  the  Court  appointed  the 
English  assistant  manager  of  that  branch  to  be  receiver  and  manager 
on  his  undertaking  (1)  not  to  remit  goods  or  money  forming  assets  of 
the  defendant's  business  to  any  hostile  country;  (2)  to  endeavour  to 
obtain  a  licence  from  the  Crown  to  trade  {In  re  Bechstein;  Berridge  v. 
Bechstein  {No.  1),  1914,  58  S.  J.  863). 

299.     .     By  a  policy  dated  July  31,  1914,  the  plaintiffs,  who 

were  British  subjects,  insured  certain  goods  against  war  risk  with  an 
English  office  of  the  defendants,  who  were  a  German  insurance  com- 
pany.    After  the  war  a  loss  occurred.     It  was  held  that,   upon  the 
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facts,  tte  defendants  so  carried  on  business  in  this  country  through 
their  underwriters  as  to  prevent  the  rules  as  to  alien  enemies  from 
applying  to  the  business  in  question,  and  the  plaintiffs'  right  of  suit  was 
not  suspended  {Ingle  v.  Mannheim  Continental  Insurance  Co.,  [1915 J 
1  K.B.  227;84L.  J.  K.B.  491). 

299.     .     Where  an  alien  enemy  resident  in  the  United  Kingdom 

is  considered  by  the  Executive  Government  charged  with  the  protection 
of  the  realm  to  be  a  person  hostile  to  the  welfare  of  the  country,  and  his 
internment  is  also  considered  by  the  Government  to  be  desirable  in  the 
interests  of  the  safety  of  the  realm,  the  Crown  is  entitled,  in  the  exercise 
of  its  prerogative,  to  arrest  and  intern  such  alien  enemy,  who  may 
properly  be  described  as  a  prisoner  of  war,  although  neither  a  com- 
batant nor  a  spy,  and  the  action  of  the  Government  in  eo  acting  is  not 
open  to  review  by  Courts  of  law  upon  a  writ  of  habeas  corpus  {Rex  v. 
Vine  Street  Police  Superintendent ;  Ex  parte  Liehmann,  [1916]  1  K.B. 
268;  85  L.  J.  K.B.  210).  And  see  Ex  parte  Weher,  [1916]  1  A.C.  421 ; 
85  L.  J.  K.B.  944 — H.L.,  and  R.  v.  Knockaloe  Catnp  Commandant ; 
Ex  parte  Forman,  87  L.  J.  K.B.  43). 

299.     .     The  liability  of  an  alien  enemy  lessee  under  a  lease 

made  prior  to  the  outbreak  of  war  is  not  extinguished  or  suspended 
during  the  continuance  of  the  war,  nor  does  the  taking  of  rent  from  him 
amount  to  trading  with  the  enemy  {Halsey  v.  Lowenfeld,  [1916]  2  K.B. 
707;  85  L.  J.  K.B.  1498). 

299.     .     Where  a  tenancy  agreement,  the  foundation  of  which 

contract  is  that  the  tenant  may  by  himself  or  other  persons  occupy  the 
demised  premises,  is  entered  into,  and  the  tenant  subsequently  becomes 
an  alien  enemy,  an  act  of  State  prohibiting  him  from  residing  in  the 
demised  premises  does  not  determine  the  ten^cy  {London  and  Northern 
Estates  Co.  v.  Schlesinger,  [1916]  1  K.B.  20;  85  L.  J.  K.B.  369). 

299.     .     The  Aliens  Eestriction  Act,  1914  (4  &  5  Geo.  v.  c.  12), 

enables  the  Crown  in  time  of  war  or  imminent  national  danger  or  great 
emergency  by  Order  in  Council  to  impose  restrictions  on  aliens.  Such 
order  may  provide  for  prohibition,  restrictions,  or  conditions  in  respect 
of  landing  or  embarking,  for  deportation,  as  to  areas  of  residence,  for 
registration,  change  of  abode,  or  travelling,  for  powers  of  arrest,  deten- 
tion, search  of  premises  or  persons,  &c.  In  any  proceedings  where  the 
question  arises  as  to  whether  a  person  is  or  is  not  within  the  Order,  the 
onus  is  upon  the  person  charged  to  prove  that  he  is  not  an  alien  or  an 
alien  of  the  class  to  which  the  Order  relates.  The  Act  relates  to  all 
aliens  and  not  merely  subjects  of  an  enemy.  The  Aliens  Eestriction 
(Consolidation)  Order,  1916,  made  in  pursuance  of  the  above  Act, 
places,  however,  "  alien  friends  "  on  a  more  favourable  footing  than 
"  alien  enemies." 

299.  Alienage.— The  Naturalisation  Act,  1870,  is  repealed  and 
re-enacted  with  amendments  by  the  British  Nationality  and  Status  of 
AHens  Act,  1914.  Sec.  14  of  the  later  Act  is  substituted  for  sec.  4  of 
the  earlier.  It  repeats  the  earlier  provision  with  such  slight  modifica- 
tions as  were  necessary  to  bring  it  into  accord  with  the  scheme  of  the 
later  Act.  It  provides  for  declarations  of  alienage  by  any  person  who 
by  reason  of  having  been  bom  within  His  Majesty's  dominions  and 
allegiance  or  on  board  a  British  ship  is  a  natural-bom  British  subject, 
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but  who  at  his  birth  or  during  his  minority  became  under  the  law  of  any 
foreign  State  a  subject  also  of  that  State  and  is  still  such  a  subject,  and 
by  any  person  who  though  born  out  of  His  Majesty's  dominions  is  a 
natural-born  British  subject. 

299.     .     The  appellant  was  born  in  Great  Britain  of  parents 

who  were  natural-born  Swiss  subjects,  and  by  Swiss  law  acquired  the 
citizenship  of  his  father.  In  1908  he  registered  his  birth  in  Switzerland 
and  thereby  notified  his  claim  to  that  citizenship.  In  1911  he  was  called 
up  for  service  in  the  Swiss  Army  and  served  therein  for  sixty-seven  days 
in  1912,  twenty-two  days  in  1913,  and  123  days  between  August  and 
December,  1914,  having  been  mobilised  shortly  after  the  outbreak  of 
the  European  war.  In  1913  he  attained  the  age  of  twenty-one  years. 
He  came  within  the  operation  of  the  Military  Service  Act,  1916,  on 
March  2,  1916,  the  "  appointed  date  "  under  that  Act,  and  on  April  4, 
1917,  he  made  a  declaration  of  alienage,  declaring  himself  to  be  a  Swiss 
subject.  After  the  outbreak  of  war  he  was  always  treated  by  the  civil 
authorities  as  an  alien.  It  was  held  that  he  was  liable  to  perform 
military  service  under  the  Military  Service  Acts  since,  on  March  2,  1916, 
he  had  not  done  any  "  voluntary  and  formal  "  act  within  sec.  13  of  the 
British  Nationahty  and  Status  of  Aliens  Act,  1914,  so  as  to  divest  him- 
self of  his  British  nationality,  and  since,  after  that  date,  he  could  do 
nothing,  either  by  performing  a  "  voluntary  and  formal  "  act  under 
sec.  13  or  by  making  a  declaration  of  alienage  under  sec.  14  (1)  of  the 
Act,  to  rid  himself  of  his  liability  to  serve  {Gschwind  v.  Huntington, 
87  L.  J.  K.B.  977;  [1918]  2  K.B.  420). 

299.     .     The  respondent,  who  was  born  in  England  in  1892, 

was  the  son  of  Swiss  parents.  The  parents  had  never  been  naturalised 
in  this  country,  but  had  lived  mainly  in  England.  With  the  exception 
of  two  or  three  years  during  infancy,  the  respondent  had  resided  con- 
tinously  in  England.  The  respondent  was  called  up  for  military  service 
under  the  Military  Service  Acts,  1916,  and  after  medical  examination 
was  deemed  to  have  been  enlisted  and  transferred  to  the  reserve  on 
October  1,  1916.  On  October  13,  1916,  the  respondent  made  a  declara- 
tion of  alienage  under  sec.  14  of  the  British  Nationality  and  Status  of 
Aliens  Act,  1914,  and  the  declaration  was  returned  to  him  by  the  Home 
Office  as  registered  on  January  16,  1917.  Upon  being  called  up  for 
service  for  October  27,  1917,  he  failed  to  present  himself,  and  proceed- 
ings were  taken  against  him  under  the  Army  Act,  1881.  The  Justices 
before  whom  the  information  was  heard  were  of  opinion  that  the  respon- 
dent was  not  liable  for  military  service,  as  he  had  made  a  declaration 
of  alienage,  and  dismissed  the  charge.  It  was  held,  allowing  the 
appeal,  that  the  Justices  had  arrived  at  a  wrong  conclusion.  Where  a 
man  has  a  dual  nationality  and  is  once  deemed  to  have  been  enlisted  in 
the  British  Army  under  the  Military  Service  Acts,  1916,  if  he  is  in  all 
other  respects  liable  for  service,  he  cannot  escape  his  liability  to  military 
service  by  subsequently  making  a  declaration  of  alienage  under  the 
British  Nationality  and  Status  of  Aliens  Act,  1914  {Dawson  v.  Meuli, 
118  L.  T.  357;  82  J.  P.  99). 

299.     .     A  person  who  by  British  law  is  a  British  subject  and 

by  the  law  of  a  neutral  State  a  subject  of  that  State  and  to  whom  the 
Military  Service  Acts,  1916,  apply  cannot,  by  making  a  declaration  of 
alienage  under  sec.  14  (1)  of  the  British  Nationality  and  Status  of 
Aliens  Act,   1914,   after  he  has  been   charged  with  failure  to  report 
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himself  for  military  service,  renounce  his  British  allegiance  and  obtain 
thereby  a  defence  to  the  charge  {Vecht  v.  Taylor,  116  L.  T.  446;  33 
T.  L.  E.  317). 

300.     .     Sec.  3  of  the  Naturalisation  Act,  1870,  is  now  virtually 

embodied  in  sec.  15  of  the  Britis-h  Nationality  and  Status  of  Aliens 
Act,  1914. 

302.  Alimony.— Clutterhuck  v.  Clutterbuck,  108  L.  T.  573, 
[Supp.  13,  p.  10],  was  disapproved  in  Tangye  v.  Tangye,  [1914]  P.  201 ; 
83  L.  J.  P.  164,  where  it  was  held  that  an  Order  for  periodical  pay- 
ments made  under  the  Matrimonial  Causes  Act,  1884,  sec.  2,  is  a 
personal  order  against  the  respondent  who  has  failed  to  comply  with 
a  decree  for  restitution  of  conjugal  rights  and  enforceable  in  the  same 
manner  as  an  order  for  alimony  in  a  suit  for  judicial  separation.  The 
payments  are  analogous  to  alimony  depending  on  the  means  of  the 
parties,  and  the  Court  has  power  by  sec.  4  to  modify  them.  These 
considerations  show  that  it  was  not  the  intention  of  the  statute  to 
make  the  payments  under  sec.  2  to  extend  for  a  longer  period  than 
that  of  the  alimony  which  would  be  a  consequence  of  proceeding  for 
a  judicial  separation  as  a  remedy  for  the  same  non-compliance  under 
sec.  5  and  which  would  be  limited  to  the  joint  lives  of  the  parties. 
The  power  of  the  Court  to  order  security  to  be  given  for  the  payments 
does  not  alter  their  character,  which  the  statute  expresses  to  be  variable 
as  that  of  ahmony. 

302.     .     Upon  a  husband's  petition  for  the  reduction  of  the 

amount  of  alimony  payable  to  a  wife  under  an  absolute  order,  the  only 
material  matter  for  the  consideration  of  the  Court  is  the  ability  of  the 
husband  to  pay,  and  allegations  in  the  petition  with  respect  to  the  past 
conduct  of  the  parties  will  be  struck  out  as  irrelevant,  although  the 
conduct  of  the  parties  is  a  material  matter  to  be  considered  when  the 
order  for  ahmony  is  made  (Hall  v.  Hall,  111  L.  T.  403 — C.A.). 

302.     .     A  husband  petitioned  for  a  divorce  from  his  wife  on 

the  ground  of  her  adultery.  The  wife  then  petitioned  for  alimony 
pendente  lite,  and  afterwards  filed  an  answer  denying  adultery.  The 
husband  then  filed  a  supplemental  petition  alleging  adultery  with  the 
co-respondent  subsequent  to  the  date  of  the  original  petition,  and  set 
up  as  an  answer  to  the  petition  for  alimony  that  the  wife  was  living  or 
cohabiting  with  the  co-respondent  and  being  maintained  by  him.  The 
wife  made  an  affidavit  in  reply  denying  these  allegations.  On  an 
application  by  the  husband  for  leave  to  cross-examine  the  wife  on  her 
affidavit,  it  was  held  that  the  husband  should  have  the  leave  applied 
for,  but  that  the  cross-examination  must  be  confined  to  the  question  of 
means  and  no  question  must  be  put  going  directly  or  indirectly  to  the 
issue  of  adultery  {Bass  v.  Bass,  [1915]  P.  17;  31  T.  L.  E.  49— C. A.). 

302.     .     In  1908  a  wife  obtained  a  decree  for  divorce,  and  filed 

a  petition  for  permanent  maintenance.  The  Eegistrar  reported  that 
the  amount  to  be  paid  was  agreed  by  both  parties  at  90L  a  year  for  the 
wife.  He  reported  that  the  wife  should  be  allowed  the  amount  for  her 
life  and  the  daughter  until  she  was  twenty-one,  and  the  report  was  con- 
firmed. In  1913  the  wife  petitioned  for  an  increase  of  maintenance, 
and  the  husband  cross-petitioned  for  a  decrease.  The  wife's  petition 
was  withdrawn.     It  was  held  that  if  there  had  been  an  order  by  consent 
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for  the  payment  of  maintenance  to  the  wife  during  the  joint  lives  of 
the  husband  and  ivife,  the  mere  fact  that  the  parties  had  agreed  the 
amount  to  be  paid  would  not  have  prevented  an  application  under 
sec.  1  (2)  (a)  of  the  Matrimonial  Causes  Act,  1907,  for  a  decrease ;  but 
that  as  the  consent  order  was  for  the  payment  to  the  wife  "  for  her 
life"  there  was  no  jurisdiction  {Maidlow  v.  Maidlow,  [1914]  P.  245; 
84  L.  J.  P.  20— C.A.). 

302.     .     The  estete  of  a  deceased  husband  is  liable  for  the 

amount  of  one  year's  arrears  of  the  alimony  which  he  has  been  directed  to 
pay  to  his  wife  by  an  order  of  the  Divorce  Court  in  proceedings  by  her  for 
judicial  separation.  Quaere,  whether  the  arrears  are  recoverable  if  the 
estate  is  insolvent  {In  re  Stilhvell;  Brodrick  v.  Stillwell,  [1916]  1  Ch. 
365;  85  L.  J.  Ch.  314). 

310.  Allegiance. — The  statute  governing  the  subject  of  naturalisa- 
tion and  allegiance  is  now  the  British  Nationality  and  Status  of  Aliens 
Act,  1914,  which  repeals  the  Naturalisation  Act,  1870,  and  the 
Naturalisation  Oath  Act,  1870,  re-enacting  them  with  amendments. 

330.  Ambiguity. — A  testatrix  who  had  no  relatives  named 
"  Johnson,"  but  had  a  niece  named  "  Johnstone,"  who  had  three  sons, 
Robert  William  Johnstone,  Joseph  Francomb  Johnstone  (who  was 
known  in  the  family  as  "  Frank  "),  and  Richard  Johnstone,  left  a  house 
"  to  my  great  nephew  Richard  Johnson  "  and  another  "  to  my  great 
nephew  Frederick  Johnson."  It  was  held  that  the  description  "  my 
great  nephew  Frank  Johnson  ' '  being  equally,  though  not  completely, 
applicable  to  Robert  William  Johnstone  and  Joseph  Francomb 
Johnstone,  extrinsic  evidence  was  admissible  to  show  who  was  intended 
to  take  under  the  gift  "  to  my  great  nephew  Frederick  Johnson  "  {In  re 
Ray;  Cant  v.  Johnstone,  [1916]  1  Ch.  461;  85  L.  J.  Ch.  781). 

351.  Ancient  Lights.— CoWs  v.  Home  and  Colonial  Stores,  [1904J 
A.C.  179;  73  L.  J.  Ch.  484,  was  followed  in  Paul  v.  Rohson,  1914, 
L.  R.  41  Ind.  App.  180;  83  L.  J.  P.C.  304,  where  it  was  held  that  the 
test  is  whether  the  obstruction  complained  of  amounts  to  a  nuisance. 

353.  Animals. — Some  twenty  sheep  belonging  to  the  defendant 
strayed  on  to  a  highway  from  a  field  adjoining  it,  owing  to  the  fence 
being  insufficient;  and  two  of  the  sheep,  having. become  separated  from 
the  others,  attempted  to  run  across  the  road  in  front  of  the  plaintiff's 
motor-car,  which  was  being  driven  at  a  reasonable  speed  along  the  road, 
with  the  result  that  they  collided  with  it,  and  caused  it  to  be  overturned 
and  damaged.  It  was  held  that  the  defendant  was  not  liable  in 
damages,  either  on  the  gi'ound  of  negligence  or  of  nuisance  to  the 
highway,  as,  apart  from  his  Habihty  to  be  fined  under  the  Highway  Act, 
1864,  sec.  25,  he  was  under  no  duty  to  fence  his  land  so  as  to  prevent 
his  sheep  straying  on  the  highway  {Heath's  Garage,  Lim.  v.  Hodges, 
[1916]  2  K.B.  370;  85  L.  J.  K.B.  1289— C. A.). 

353.     .     The    appellant    and    the    respondent    were    tenants 

respectively  of  adjoining  farms  held  on  lease  from  the  same  landlord. 
Each  lease  contained  a  usual  covenant  to  repair.  The  appellant's  lease 
contained  {inter  alia)  a  covenant  that  he  would  maintain  in  good  repair 
a  certain  fence  dividing  one  of  his  fields  from  a  field  of  the  respondent. 
Owing  to  the  fence  being  out  of  repair,  two  horses  of  the  respondent 
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strayed  through  it,  and  injured  a  colt  belonging  to  the  appellant.  It 
was  held  that,  notwithstanding  that  the  appellant  had  failed  to  perform 
his  covenant  with  his  landlord,  he  was  entitled  to  recover  damages  from 
the  respondent  for  trespass  {Holgate  v.  Bleazard,  86  L.  J.  K.B.  270; 
[1917]  1  K.B.  443). 

354.     .     As  to  fixing  liability  for  damage  caused  by  vicious 

dog  owned  by  infant  living  in  father's  house,  see  North  v.  Wood,  [1914] 
1  K.B.  629;  83  L.  J.  K.B.  587. 

354.     .     A  railway  company  receiving  animals  for  transit  and 

conveying  them  by  rail  does  not  *'  permit  them  to  be  carried,"  nor  is 
it  the  "  person  in  charge  "  of  them,  within  clause  12  of  the  Animals 
(Transit  and  General)  Order,  1912,  made  in  pursuance  of  the  Diseases 
of  Animals  Act,  1894  {North  Staffordshire  Railway  Co.  v.  Waters,  1914, 
110  L.  T.  237;  30  T.  L.  R.  121). 

354.     .     The   defendant's   sheep   trespassed   on   the   plaintiff's 

land,  where  in  the  course  of  a  few  days  they  developed  scab,  in  conse- 
quence of  which  they  were  interned  in  a  circumscribed  area  on  the  plain- 
tiff's land  under  a  notice  of  detention  given  under  the  Sheep-scab  Order, 
1905,  made  in  purusance  of  the  Diseases  of  Animals  Act,  1894,  the 
notice  extending  also  to  sheep  belonging  to  the  plaintiff  which  had  been 
in  contact  with  the  trespassing  sheep.  In  an  action  by  the  plaintiff  to 
recover  damages  for  the  trespass  the  County  Court  Judge  non-suited  the 
plaintiff  on  the  ground  that  there  was  no  allegation  or  proof  that  the 
defendant  was  aware  of  the  condition  of  his  sheep  at  the  date  of  the 
trespass.  It  was  held  that  the  doctrine  of  scienter  had  no  application 
to  an  action  founded  on  trespass  and  that  the  plaintiff  was  entitled  to 
recover  all  such  damages  as  were  the  natural  consequence  of  the  pre- 
sence of  the  defendant's  sheep  on  his  land  as  well  after  as  before  the 
date  of  the  notice  of  detention  (Theyer  v.  Purnell,  [1918]  2  K.B.  333). 

355.  .  Section  41  of  the  Malicious  Damage  Act,  1861,  pro- 
vides that  whosoever  shall  unlawfully  and  maliciously  kill  any  "  animal, 
not  being  cattle,  but  .  .  .  being  ordinarily  kept  ...  for  any  domestic 
purpose,"  shall  be  guilty  of  an  offence  under  the  statute.  The  respon- 
dents, three  boys,  were  charged  before  Justices  with  unlawfully  and 
maliciously  killing  two  cats,  the  property  of  certain  named  persons, 
contrary  to  the  above  section.  No  evidence  was  given  as  to  the  owner- 
ship of  the  cats,  or  that  they  were  ordinarily  kept  for  a  domestic  purpose, 
and  the  Justices  held  that,  in  the  absence  of  such  evidence,  they  could 
not  convict.  It  was  held  that,  on  the  true  construction  of  the  section, 
such  evidence  was  unnecessary  (Nye  v.  Nihlett,  87  L.  J.  K.B.  590; 
[1918]  1  K.B.  23). 

360.  Annuities. — Where  annuities  are  charged  on  settled  real  and 
personal  estate,  and  the  income  is  not  enough  to  pay  them  in  full,  the 
deficiency  must  be  paid  out  of  corpus,  and  the  tenant  for  life  cannot 
be  called  upon  to  recoup  the  corpus  out  of  future  income  {In  re  Croxon ; 
Ferrers  v.  Croxon,  [1915]  2  Ch.  290;  84  L.  J.  Ch.  845). 

360.     .     In  re  Cottrell;  Buckland  v.  Bedingfield,  [1910']  1  Ch. 

402;  79L.  J.  Ch.  189,  [Supp.  13,  p.  19],  was  applied  in  In  re  Dempster; 
Borthwick  v.  Lovell,  [19151  1  Ch.  795;  84  L.  J.  Ch.  597,  and  in  In  re 
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Richardson;  Richardson  v.  Richardson,  [1915]  1  Ch.  353;  84  L.  J. 
Ch.  438. 

360.     .     A  testator  gave  his  daughter  30L  per  annum  during 

her  Hfe,  "  and  not  to  be  subject  to  the  debts  control  or  engagements  of 
the  present  or  any  future  husband  she  may  happen  to  have  only  she  has 
the  power  left  of  leaving  it  by  her  will  to  be  paid  by  my  executor  or 
whom  they  appoint  out  of  my  real  property. "  By  her  will  the  testator's 
daughter  gave  the  annuity  of  SOI.  to  the  plaintiff  absolutely.  It  was 
held  that  the  30L  per  annum  was  a  perpetual  annuity  (Townsend  v. 
Ascroft,  86  L.  J.  Ch.  517;  [1917]  2  Ch.  14). 

360.     .     A  testator  gave  and  devised  his  real  and  personal  estate 

to  trustees  upon  trust  to  pay  certain  annuities,  and  subject  to  such 
annuities  the  real  estate  was  to  be  held  upon  trust  for  the  testator's 
son  for  life,  with  remainder  to  his  sons  successively  in  tail  male,  with 
remainders  over.  The  income  of  the  estate  was  insufficient  to  pay  the 
annuities,  and  the  deficiency  was  made  up  out  of  capital.  On  the  death 
of  one  of  the  annuitants  the  income  was  more  than  sufficient  to  satisfy 
the  remaining  annuities.  It  was  held  that,  the  annuities  being  charged 
on  capital  as  well  as  income,  there  was  no  right  to  have  moneys  expended 
out  of  capital  in  making  up  the  annuities  recouped  to  capital  out  of 
income  {In  re  Croxon;  Ferrers  v.  Croxon,  [1915]  2  Ch.  290;  84  L.  J. 
Ch.  845). 

375.  Appeals. — The  applicants,  who  were  four  Russian  subjects  of 
military  age,  were  arrested  on  board  a  Danish  ship  in  Kirkwall  harbour 
for  an  alleged  offence  under  regulation  45  (6)  of  the  Defence  of  the 
Realm  Regulations  (1916) — namely,  of  having  made  knowingly  false 
declarations  to  obtain  passports.  The  ship  had  come  to  the  port  of 
Kirkwall  for  the  purpose  of  being  searched  there  for  contraband,  by 
agreement  between  His  Majesty's  Government  and  the  Danish  Govern- 
ment, to  avoid  the  dangers  and  inconvenience  of  search  on  the  high  seas. 
The  neutral  State  to  which  the  ship  belonged  had  raised  no  objection  to 
the  arrest  of  the  four  men,  and  the  Russian  Government  had  made  no 
complaint.  It  was  held  by  the  King's  Bench  Division  that  the  offence 
with  which  the  applicants  were  charged  was  not  a  trivial  one,  and  could 
not  be  regarded  as  having  nothing  to  do  with  the  war,  and  there  was  no 
ground  for  the  issue  of  a  writ  of  prohibition,  and  the  rule  must  be  dis- 
charged. The  applicants  appealed.  It  was  held  by  the  Court  of 
Appeal  that  the  appeal  was  in  a  "  criminal  cause  or  matter  "  within 
sec.  47  of  the  Judicature  Act,  1873,  and  that  therefore  no  appeal  lay. 
Prohibition  was  for  the  purposes  of  this  section  indistinguishable  in 
principle  from  habeas  corpus  and  certiorari  {Rex  v.  Garrett;  Ex  parte 
Sharf,  86  L.  J.  K.B.  894;  [1917]  2  K.B.  99— C.A.). 

378.     .     Where,  on  an  appeal  from  a  County  Court,  a  Divisional 

Court  makes  an  order  directing  a  new  trial  of  the  action  in  the  County 
Court,  that  order  is  an  interlocutory  and  not  a  final  order,  and  an  appeal 
therefrom  to  the  Court  of  Appeal  is  properly  entered  in  the  interlocutory 
list  {Isaacs  &  Sons,  Lim.  v.  Salbstein,  [191*6]  2  K.B.  139;  85  L.  J.  K.B. 
1433). 

379.  .  On  certain  findings  of  a  jury,  upon  further  considera- 
tion five  weeks  after  the  trial,  judgment  was  entered  for  the  plaintiff 
for  damages.     The  defendants  appealed.     When  the  appeal  came  on 
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to  be  heard,  the  plaintiff  applied  to  be  allowed  to  produce  the  fresh 
evidence  of  two  local  witnesses  before  the  Court  of  Appeal  to  prove 
that  a  certain  drain-pipe  had  in  fact  been  made  by  the  defendants. 
The  plaintiff  had  had  this  evidence  offered  him  a  few  days  after  the 
trial,  but  he  made  no  application  to  have  it  admitted  until  the  case 
came  on  before  the  Court  of  Appeal.  It  was  held  that  the  fresh 
evidence  ought  not  to  be  admitted,  as  the  Court  of  Appeal  could  not 
be  in  the  same  position  as  the  Court  below,  and  as  the  plaintiff  had 
been  wanting  in  diligence  (Nash  v,  Rochford  Urban  Council,  86  L.  J. 
K.B.  370;  [1917]  1  K.B.  384— C. A.). 

389.     .     In    re    Marchant,    [1908]    1    K.B.    998;    77    L.    J. 

K.B.  695,  [Supp.  13,  p.  21],  was  followed  in  Haxby  v.  Wood  Adver- 
tising Agency,  1914,  109  L.  T.  946  (appeal  from  Judge  at  chambers 
against  an  order  giving  liberty  to  the  plaintiff  to  issue  a  writ  of  attach- 
ment against  a  solicitor  on  the  ground  that  he,  being  a  solicitor,  had 
not  complied  with  an  order  for  payment  of  costs  to  the  plaintiff, 
incurred  by  the  plaintiff  in  setting  aside  a  writ  issued  by  the  solicitor  on 
behalf  of  the  plaintiff  without  the  plaintiff's  authority). 

389.     .     Where  a  summons  is  taken  out  at  chambers,  under 

sec.  8  of  the  Attorneys  and  Solicitors  Act,  1870,  to  set  aside  two  agree- 
ments with  regard  to  payment  for  a  solicitor's  services,  and  for  delivery 
of  a  bill  of  costs,  the  matter  is  not  one  of  "  practice  and  procedure," 
and  an  appeal  from  the  order  of  a  Judge  at  chambers  lies  to  the 
Divisional  Court,  and  not  direct  to  the  Court  of  Appeal  {In  re  Jackson, 
[1915]  1  K.B.  371;  84  L.  J.  K.B.  548). 

389.     .     Contracts  for  the  sale  of  goods  were  signed  by  brokers 

for  the  sellers  "  by  authority  of  our  principals  as  agents."  There  was 
a  provision  that  all  disputes  arising  out  of  the  contracts  should  be  sub- 
mitted to  arbitration.  Disputes  having  arisen,  the  purchasers  called 
upon  the  brokers  to  appoint  an  arbitrator.  The  brokers  refused  on  the 
ground  that  they  were  merely  agents  and  not  parties  to  the  submission. 
The  purchasers  obtained  an  order  from  a  District  Kegistrar  appointing 
an  arbitrator.  The  order  was  discharged,  and  the  appointment  can- 
celled, by  a  Judge  in  chambers,  and  the  purchasers  appealed  to  a 
Divisional  Court.  It  was  held  on  a  preliminary  objection  to  the  juris- 
diction of  the  Court  that  the  appeal  was  not  in  a  matter  of  "  practice 
and  procedure,"  and  consequently  the  appeal  lay  not  to  the  Court  of 
Appeal,  but  to  the  Divisional  Court  (Miller,  Gihh  &  Co.  v.  Smith  & 
Tyrer,  him.,  [1916]  1  K.B.  419;  85  L.  J.  K.B.  627). 

389.     .     Where  upon  the  trial  of  a  garnishee  issue  a  Judge  finds 

that  there  is  a  debt  "  owing  or  accruing  "  to  the  judgment  debtor 
which  can  be  attached  under  Order  XLV.  rule  1,  and  directs  a  Master 
to  ascertain  its  exact  amount,  an  appeal  from  the  finding  of  the  Master 
lies  to  the  Divisional  Court,  and  not  to  the  Court  of  Appeal  (O'Driscoll 
V.  Manchester  Insurance  Committee,  [1915]  3  K.B.  499;  85  L.  J. 
K.B.  83— C.A.). 

390.     .     Allcock  V.  Hall,  [1891]  1  Q.B.  444;  60  L.  J.  Q.B. 

416,  was  approved  in  Skeate  v.  Slaters,  [1914]  2  K.B.  429;  83  L.  J. 
K.B.  676 — C.A.,  where  the  Court  of  Appeal  entered  judgment  for  the 
defendants  after  the  jury  in  the  Court  below  had  disagreed. 
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401.     .     When  a  Divisional  Court  has  allowed  an  appeal  in  the 

absence  of  respondent,  it  cannot  on  subsequent  application  order  it  to 
be  re-entered  and  re-argued  {Hession  v.  Jones,  [1914]  2  K.B.  421; 
83  L.  J.  K.B.  810). 

407.  .  Matters  coming  within  the  jurisdiction  of  the  Bank- 
ruptcy Court  are  "bankruptcy  matters"  within  the  meaning  of 
sec.  104  (2)  (c)  of  the  Bankruptcy  Act,  1883,  and  therefore  an  appeal 
will  not  lie  to  the  House  of  Lords  from  an  order  of  the  Court  of  Appeal, 
supporting  a  receiving  order,  without  the  leave  of  the  Court  of  Appeal 
{Chatterton  v.  City  of  London  Brewery  Co.,  [1915]  A.C.  631;  84  L.  J. 
K.B.  667— H.L.). 

407.     .     The    judgments   of   the    Court    of    Appeal,    and    the 

material  provisions  of  any  Act  of  Parliament  with  which  an  appeal  is 
concerned,  should  in  all  cases  be  included  in  the  joint  appendix 
(Clawley  v.  Carlton  Main  Colliery  Co.,  87  L.  J.  K.B.  920;  [1918]  A.C. 
744_H.L.). 

428.  Apportionment. — A  testator  who  died  in  December,  1913, 
bequeathed  his  residuary  estate  to  trustees  upon  trust  to  pay  the  divi- 
dends and  income  thereof  to  his  wife  for*  life,  and  after  her  death  to 
stand  possessed  of  the  residuary  estate  in  trust  for  his  nephews  and 
nieces.  The  widow  died  on  July  24,  1915.  Part  of  the  residuary  estate 
consisted  of  stocks  in  three  railway  companies.  In  September,  1915, 
each  of  these  railway  companies  declared  a  dividend,  payable  about  a 
month  afterwards,  for  the  half-years  ending  on  the  preceding  June  30, 
1915.  It  was  held  that  the  Apportionment  Act,  1870,  applied,  and 
the  estate  of  the  tenant  for  life  was  entitled  to  the  whole  of  these 
dividends  {In  re  Muirhead;  Muirhead  v.  Hill,  [1916]  2  Ch.  181 ;  85  L.  J. 
Ch.  598). 

428.     .     Where  in  a  will  a  power  enabling  trustees  to  postpone 

a  trust  for  sale  is  accompanied  by  a  direction  that  pending  such  sale 
the  whole  of  the  income  of  property  actually  producing  income  shall 
be  applied  as  from  the  testator's  death  as  income,  this  direction  does 
not  amount  to  a  stipulation  within  the  meaning  of  sec.  7  of  the  Appor- 
tionment x\ct,  1870,  that  no  apportionment  shall  take  place ;  and  there- 
fore dividends  received  after  the  testator's  death  in  respect  of  periods 
wholly  or  partially  antecedent  thereto  are  apportionable  {In  re 
Edwards;  Newberry  v.  Edwards,  87  L.  J.  Ch.  248;  [1918]  1  Ch.  142). 

456.  Arbitration. — The  appellant  insured  his  stock-in-trade  with 
the  respondent  company  against  damage  by  fire.  The  policy  contained 
a  condition  making  it  a  condition  precedent  to  any  right  of  action  on 
the  policy  that  the  amount  of  the  loss  should  be  first  determined  by 
arbitration.  It  also  contained  a  condition  that  if  a  claim  was  in  any 
respect  fraudulent,  or  if  the  loss  was  occasioned  by  the  wilful  act  of 
the  insured,  all  benefit  under  the  policy  should  be  forfeited.  The  goods 
insured  were  destroyed  by  fire,  and  the  appellant  made  a  claim  on  the 
respondents.  The  respondents  rejected  the  claim,  and  charged  the 
appellant  with  fraud  and  arson,  but  these  issues  were  found  against 
them  by  a  jury.  It  was  held  that  as  the  respondents  had  repudiated 
the  policy,  and  had  contended  that  all  benefit  under  it  was  forfeited, 
they  could  not  set  up  the  arbitration  clause  as  a  bar  to  an  action 
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against  them  on  the  policy  (Jureidini  v.  National  British  and  Irish 
Millers  Insurance  Co.,  [1915]  A.C.  499;  84  L.  J.  K.B.  640). 

456.     .     The    plaintiffs    sued    the    defendants    in    the    County 

Court  for  breach  of  a  contract  of  service  by  him  as  manager  of  their 
business  under  an  agreement  which  contained  an  arbitration  clause. 
During  the  eight  years  the  service  continued  this  agreement  remained 
in  the  possession  of  the  plaintiffs,  and  the  defendant  did  not  know  of 
its  contents,  and  had  no  copy.  In  the  action  he  applied  for  and 
obtained  an  order  for  particulars  of  claim,  and  he  also  agreed  to  an 
order  being  made  against  him  for  discovery.  Subsequently  he 
obtained  a  copy  of  the  agreement,  and,  having  found  that  it  con- 
tained an  arbitration  clause,  he  applied  for  a  sta^^  of  the  proceedings 
under  sec.  4  of  the  Arbitration  Act,  1889.  A  stay  was  granted,  and 
the  plaintiffs  appealed.  It  was  held  that  the  respondent  had  taken  a 
"  step  in  the  proceedings,"  and  that  subsequently  he  was  not  entitled 
to  have  the  action  stayed  (Parker,  Gaines  &  Co.  v.  Turpin^  87  L.  J. 
K.B.  357;  [1918]  1  K.B.  358). 

458.     .     When  an  arbitration  has   become  abortive,   e.g.   the 

arbitrators  are  unable  to  agree,  the  Court  will  decide  the  matter,  on 
the  ground  that  it  is  the  duty  of  the  Court  to  supply  the  defect  in  working 
out  a  contract  of  which  the  arbitration  was  part  of  the  machinery 
{Cameron  v.  Cuddy,  [1914]  A.C.  651;  83  L.  J.  P.C.  70— P.C). 

459.     .     An    arbitrator    cannot    give    himself    jurisdiction    by 

wrongly  finding  a  preliminary  fact  upon  which  his  jurisdiction  depends 
{May  V.  Mills,  1914,  30  T.  L.  K.  287). 

459.     .     In  re    'North-Western   Rubber   Co.   and   Huttenbach, 

[1908]  2  K.B.  907;  78  L.  J.  K.B.  51,  [Supp.  13,  p.  25],  was  over- 
ruled in  Produce  Brokers  Co.  v.  Olympia  Oil  and  Cake  Co.,  [1916] 
1  A.C.  314;  85  L.  J.  K.B.  160;  32  T.  L.  E.  115— H.L. 

459.     .     A  contract  for  the  construction  of  sewerage  works  for 

an  urban  district  council  contained  a  clause  referring  to  arbitration 
any  dispute  which  might  arise  between  the  contractor  and  the  council 
upon  or  in  relation  to  or  in  connection  with  the  contract.  The  con- 
tractor brought  an  action  against  the  council,  alleging  that  he  had  been 
induced  to  enter  into  the  contract  b*y  a  fraudulent  misrepresentation  on 
the  part  of  the  defendants  as  to  the  nature  of  the  soil  on  the  site  of 
the  works,  and  he  claimed  damages  for  such  fraudulent  misrepresenta- 
tion, and  also  claimed  for  work  and  labour  done.  It  was  held  that  the 
action  was  not  one  which  could  be  stayed  and  referred  to  arbitration 
under  the  arbitration  clause  (Monro  v.  Bognor  Urban  Council,  [19151 
3  K.B.  167;  84  L.  J.  K.B.  1091— C.A.). 

462.     .     An  award  was  made  by  arbitrators  in  the  following 

form:  "  We  first  of  all  state  the  award  in  the  form  of  a  special  case, 
but  if  at  the  end  of  a  fortnight  neither  party  sets  it  down  for  determina- 
tion by  the  Court  then  we  state  it  in  the  form  of  a  final  award  in  order 
that  the  parties  then,  if  they  had  not  given  notice  and  set  it  down 
within  a  certain  time,  may  be  able  to  take  advantage  of  the  award 
without  any  further  delay,  or  without  any  further  cost."  It  was  held 
that  the  arbitrators  had  not  exceeded  their  jurisdiction  (Olympia  Oil 
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and  Cake  Co.  v.  Macandrew,  [1918]  2  K.B.  771;  16  L.  G.  E.  745— 

C.A.). 

462.     .     Buccleuch   (Duke)  v.   Metropolitan  Board  of  Works 

(L.  E.  5  H.L.  418;  41  L.  J.  Ex.  137)  was  considered  and  distinguished 
in  Recher  v.  North  British  and  Mercantile  Insurance  Co.,  [1915] 
3  K.B.  277;  84  L.  J.  K.B.  1813. 

462.     .     An  arbitrator  made  alternative  awards  in  favour  of 

claimants  subject  to  a  Special  Case,  and  provided  for  the  costs  accord- 
ingly. The  Court,  however,  decided  in  favour  of  respondents,  and 
remitted  the  matter  to  the  arbitrator  to  deal  with  the  costs  on  the  new 
basis.  The  arbitrator  died.  It  was  held  that  there  could  be  no  order 
to  tax  under  the  award  (In  re  Stanley  and  Nuneaton  Corporation,  1914, 
59  S.  J.  104— C.A.). 

463.     .     Eefusal  by  an  arbitrator  to  admit  material  evidence  is 

evidence  of  misconduct  {Williams  v.  Wallis,  [1914]  2  K.B.  478; 
83  L.  J.  K.B.  1296). 

463.     .     An  arbitrator  appointed  to  act  for  one  of  the  parties 

to  a  commercial  dispute  is  not  justified  in  taking  up  the  position  of 
an  advocate  for  the  party  but  should  act  impartially  (Roff  v.  British 
and  French  Chemical  Manufacturing  Co.,  87  L.  J.  K.B.  996;  [1918] 
2  K.B.  677— C.A.). 

463.     .     Where  in  an  arbitration  the  plaintiffs  are  a  foreign 

corporation  carrying  on  business  abroad  and  not  possessed  of  any  assets 
in  this  country,  the  arbitrator  has  no  power  to  order  that  before  the 
arbitration  is  proceeded  with  the  plaintiffs  shall  give  security  for  costs 
(Lanza  v.   Wiener,  86  L.  J.  K.B.  1236;   [1917]  2  K.B.). 

511.  Army. — For  amendments  to  the  Army  Act,  see  Army 
(Amendment)  Act,  1915,  Army  (Amendment)  No.  2  Act,  1915,  the 
Army  (Annual)  Acts  of  1916  and  1917,  the  Army  (Annual)  Act  (1916j, 
Amendment  Act,  1917,  and  the  Army  (Annual)  Act,  1918. 

511.     .     The  purpose  expressed   in  the   Ministry  of  National 

Service  Act,  1917,  is  that  of  making  "  the  best  use  of  all  persons,  whether 
men  or  women,  able  to  work  in  any  industry,  occupation,  or  service." 
Its  principal  object  was  to  transfer  the  function  of  recruiting  for  the 
Army  from  the  military  authorities  to  a  civil  authority,  to  be  known  as 
the  Director-General  of  National  Service. 

611.     .     The  Air  Force  (Constitution)  Act,  1917,  provides  for 

the  establishment  of  an  Air  Force,  of  an  Air  Council,  and  for  the 
application  to  the  Air  Force  of  the  disciplinary  provisions  of  the  Army 
Act. 

511.     .     In  November,  1914,  the  appellant  purchased  from  a 

quartermaster-sergeant  of  a  regiment  a  quantity  of  Army  stores — 
namely,  jam.  The  jam  was  duly  delivered  to  the  appellant's  house 
and  was  there  kept  by  her  until  January  1918,  when  (save  for  a  portion 
consumed  or  otherwise  disposed  of)  it  was  seized  by  the  police.  There 
was  no  authority  for  the  jam  to  be  sold  or  disposed  of  to  the  civilian 
population.     It  was   held  that  the   appellant   had   detained   the   jam 
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adversely  to  the  Government,  and  was  guilty  of  an  offence  under  sec. 
156  (1)  of  the  Army  Act,  1881.  The  word  "  detains  "  as  used  in 
sub-sec.  1  means  withholding  possession  of  the  goods  adversely  to  the 
rights  of  the  Government,  but  it  need  not  be  such  a  detention  as  would 
support  an  action  of  detinue  {Pullen  v.  Carlton,  87  L.  J.  K.B.  904; 
[1918]  2  K.B.  207). 

512.  Arraignment. — A  prisoner  arraigned  upon  any  offence  may 
now  plead  guilty  to  any  offence  not  charged  in  the  indictment,  provided 
the  latter  offence  is  one  upon  which  he  might  have  been  found  guilty 
upon  such  indictment  (Criminal  Justice  Administration  Act,  1914, 
sec.  39  (1) ).  As  to  when  a  prisoner  may  be  found  guilty  for  an  offence 
not  charged  in  the  indictment,  see  Indictment. 

515.  Arrest. — The  Criminal  Justice  Administration  Act,  1914, 
provides  that  in  all  cases  where  there  is  power  to  arrest  without  warrant, 
a  warrant  may  be  issued  (sec.  27). 

528.  Artisans.— i?7/ali  v.  Kidwell,  [1913]  3  K.B.  123;  82  L.  J. 
K.B.  877,  [Supp.  13,  p.  28],  was  affirmed,  [1914]  3  K.B.  135;  83  L.  J. 
K.B.  1140— C.A. 

528.     .     In  line  14  of  the  paragraph  relating  to  sees.  14  and  15 

of  the  Housing,  Town  Planning,  &c.  Act,  1909,  the  word  "  lessor  " 
should  read  "  lessee." 

529.  .  The  Housing  Act,  1914,  enables  the  Local  Govern- 
ment Board  and  Commissioners  of  Works  to  make  provision  for  the 
housing  of  Government  employes  where  sufficient  accommodation  does 
not  exist  already. 

552.  Assets. — A  personal  representative  may  prefer  or  retain  a 
simple  contract  debt  before  a  specialty  debt  {In  re  Samson;  Rohhins 
V.  Alexander,  [1906]  2  Ch.  584;  76  L.  J.  Ch.  21 ;  In  re  Harris;  Davis  v. 
Harris,  [1914]  2  Ch.  395;  83  L.  J.  Ch.  841). 

560.  Assignment  of  Choses  in  Action. — A  life  insurance  policy  was 
handed  over  by  the  assured  to  his  housekeeper,  telling  her  it  was  for 
her  to  put  by;  subsequently  he  indorsed  the  policy,  "  I  authorise 
A.  M.  B.  my  housekeeper  and  no  other  person  to  draw  this  Insurance 
in  the  event  of  my  predeceasing  her  this  being  my  sole  desire  and 
intention  at  the  time  of  taking  this  policy  out  and  this  is  my  signature. " 
He  then  signed  his  name  over  a  penny  stamp.  No  notice  of  the 
indorsement  was  given  to  the  insurance  company.  The  policy 
remained  in  the  possession  of  A.  M.  B.  until  after  the  assured 's  death. 
It  was  held,  that  on  the  construction  of  the  indorsement  it  did  not 
constitute  a  complete  assignment,  but  was  a  mere  authority  to  receive 
the  policy  moneys  after  the  assured 's  death,  an  authority  which  was 
ipso  facto  rendered  inoperative  by  the  death  of  the  assured  {In  re 
Williams;  Williams  v.  Ball,  86  L.  J.  Ch.  36;  [1917]  1  Ch.  1— C.A.). 

365.     .     In  re   Bridgwater's  Settlement,    [1910]    2   Ch.    342; 

79  L.  J.  Ch.  746,  [Supp.  i3,  p.  30],  was  applied  in  Gresham  Life 
Assurance  Society  v.  Croivther,  [1915]  1  Ch.  214;  84  L.  J.  Ch.  312— 
C.A.,  post,  under  Estoppel  and  Registration  of  Deeds. 
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565.     .     In   an   action   of   ejectment   judgment   was   obtained 

against  the  defendant,  and  was  entered,  for  recovery  of  the  land  with 
costs  to  be  taxed,  and  an  enquiry  was  directed  as  to  mesne  profits. 
The  Taxing  Master  subsequently  certified  the  amount  of  costs,  but  this 
was  not  inserted  in  the  judgment.  By  a  deed  dated  some  months  after 
the  judgment,  and  made  without  consideration,  the  benefit  of  the 
judgment  and  the  amount  of  the  costs  were  assigned  to  the  plaintiff. 
It  was  held  that  there  was  a  valid  chose  in  action  in  existence  capable 
of  legal  assignment  from  the  date  of  the  judgment  or  of  the.  Taxing 
Master's  certificate,  and  that  the  assignment  was  not  an  equitable 
assignment  of  a  future  debt,  for  which  consideration  would  be  neces- 
sary (Hambleton  v.  Brown,  86  L.  J.  K.B.  1223;  [1917]  2  K.B.  93). 

567.     .     A    company   recovered   judgment   against   a  married 

woman  for  the  amount  of  the  unpaid  calls  on  shares  held  by  her,  the 
same  to  be  payable  out  of  her  present  and  future  separate  estate  or  any 
property  to  which  she  might  while  discovert  be  entitled.  She  had  no 
existing  separate  estate.  The  defendant  had  previously  agreed  to 
indemnify  her  against  any  liability  in  respect  of  the  shares,  and  the 
company  covenanted  not  to  take  any  steps  thereafter  to  enforce  the 
judgment  on  obtaining  an  assignment  of  the  benefit  of  the  right  of 
indemnity.  Written  notice  of  the  assignment  was  at  once  given,  and! 
the  company  sued  the  defendant  for  the  amount  of  the  unpaid  calls. 
It  was  held  that  the  contract  of  indemnity  was  not  a  mere  personal 
contract,  and  was  capable  of  assignment,  and  that  the  company,  a& 
assignees,  were  entitled  to  an  order  directing  payment  of  the  amount 
of  the  unpaid  calls  to  themselves  [British  Union  and  National  Insurance 
Co.  V.  Rawson,  [1916]  2  Ch.  476;  85  L.  J.  Ch.  769— C.A.). 

867.     .     The  principle  on  which   the  rule  in   Dearie   v.    Hall 

(2  L.  J.  (o.s.)  Ch.  62;  3  Russ.  1)  is  founded,  which  regards. the  giving 
of  notice  by  an  equitable  assignee  as  the  nearest  approach  to  taking 
possession,  has  no  application  to  a  beneficiary  who  has  no  right  to 
possession  himself,  but  can  only  assert  his  claim  to  receive  the  fund 
to  which  the  assignment  relates  through  his  trustee  {Hill  v.  Peters^ 
87  L.  J.  Ch.  584;  [1918]  2  Ch.  273). 

571.     .     In  re  Towndrow;  Gratton  v.  Machen,   [1911]   1  Ch. 

662;  80  L.  J.  Ch.  378,  [Supp.  13,  p.  31],  was  applied  in  In  re  Dacre ; 
Whitaker\.J)acre,  [1916]  1  Ch.  344;  85  L.  J.  Ch.  274— C. A. 

571.     .     Beeves  v.  Pope,  [1913]  1  K.B.  637;  82  L.  J.  K.B. 

444,  [Supp.  13,  p.  31],  was  affirmed,  [1914]  2  K.B.  284;  83  L.  J. 
K.B.  771— C.A. 

579.  Assurance  Companies. — A  policy  issued  by  an  insurance  com- 
pany  insured  a  steamer  while  on  the  Great  Lakes  of  America  "  against 
the  risk  of  fire  only,  including  general  average  and  salvage  charges 
arising  therefrom."  The  ship  was  entirely  destroyed  by  fire  a  few 
days  after  a  winding-up  order  had  been  made  against  the  insurance 
company.  It  was  held  that  the  policy  was  a  fire  policy  within  the 
Insurance  Companies  Act,  1909,  and  that  the  assured  could  only  prove 
therefore  for  the  unexpired  portion  of  the  premium  in  accordance  with 
sec.  17  and  Sched.  VI.  (B)  of  that  Act,  [Supp.  13,  p.  35],  {In  re 
United  London  and  Scottish  Insurance  Co.;  Newport  Navigation  Co.'s> 
Claim,  [1915]  2  Ch.  12;  84  L.  J.  Ch.  544— C.A.). 
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579,     .     Whether    the    cost    of    a    tombstone    is    a    "  funeral 

expense  "  within  the  meaning  of  sec.  36  (1)  of  the  Assurance  Com- 
panies Act,  1909,  is  a  question  of  fact  for  the  Judge  who  tries  the 
action.  In  arriving  at  a  conclusion  he  ought  to  consider  the  station 
and  condition  of  life  of  the  deceased  and  the  general  circumstances 
of  the  case,  and  the  expense  incurred  ought,  under  those  circumstances, 
to  be  reasonable  (Goldstein  v.  Salvation  Army  Assurance  Society, 
.86  L.  J.  K.B.  793;  [1917]  2  K.B.  291). 

583.  Asylums. — The  words  "  without  visible  means  of  support  " 
in  sec.  2  (1)  (h)  of  the  Mental  Deficiency  Act,  1913,  [Supp.  13,  p.  42], 
are  not  satisfied  by  the  fact  that  the  alleged  mentally  deficient  has  no 
^egal  property  of  his  own  and  is  unable  to  earn  his  own  living  and  has 
no  legal  right  to  compel  his  parents  to  maintain  him,  but  denote  some- 
ithing  akin  to  being  neglected  or  abandoned.  In  the  same  provision 
the  word  "  found  "  does  not  only  mean  "  found  by  a  Court,"  but  may 
anean  "  found  in  fact,"  and  a  petition  thereunder  may  be  presented 
not  merely  by  an  officer  of  the  local  authority,  but  by  a  parent,  if  the 
.defective  cannot  be  properly  cared  for  by  the  parent  and  stays  away 
from  home  and  is  in  any  way  neglected  {Rex  v.  Radcliffe,  [1915]  3  K.B. 
418;  84  L.  J.  K.B.  2196). 

583.     .     By  sec.  11  of  the  Police,  Factories,  &c.  (Miscellaneous 

Provisions)  Act,  1916,  it  is  provided  that  sec.  65  of  the  Mental  Deficiency 
Act,  1913,  [Supp.  13,  p.  53],  which  transfers  to  the  Board  of  Control 
the  powers  of  the  Commissioners  of  Lunacy  under  the  Lunacy  Acts, 
1890  to  1911,  and  any  Order  in  Council  made  thereunder  shall  extend 
;and  shall  be  deemed  to  have  extended  so  as  to  transfer  to  that  Board 
and  members  of  that  Board  the  powers  of  those  Commissioners  or  any 
one  or  more  of  those  Commissioners  under  any  other  enactment. 

633.  Auctions. — In  a  sale  by  auction  of  real  estate,  the  purchase 
of  each  lot  is  a  separate  contract.  Where,  therefore,  a  purchaser  buys 
two  lots,  and,  owing  to  an  innocent  misrepresentation  by  the  vendor, 
the  purchase  of  one  is  rescinded,  he  cannot  claim  rescission  of  the 
second  unless  the  two  lots  are  so  "  complicated  "  together  within  the 
meaning  of  the  authorities,  or  so  interdependent  that  the  transaction 
is  in  effect  one  contract,  or  the  enjoyment  of  one  is  affected  by  the 
failure  to  obtain  the  other.  The  fact  that  the  lots  are  contiguous,  or 
that  the  purchaser  had  formed  in  his  own  mind  an  intention  of  enjoying 
them  both  together,  does  not  cause  such  a  "  complication,"  and  the 
anere  expression  of  opinion  by  the  auctioneer  that  the  buyer  of  one  lot 
would  do  well  to  buy  the  other  is  also  insufficient  to  complicate  the  two 
lots.  Where,  however,  the  vendor's  misrepresentation  as  to  one  lot 
has  influenced  the  purchase  of  the  other,  and  there  is  no*  evidence  of 
damage  to  the  vendor,  the  Court  may  refuse  to  enforce  a  claim  for 
specific  performance  in  respect  of  the  contract  to  purchase  the  second 
lot  {Holliday  v.  Lockwood,  86  L.  J.  Ch.  556;  [1917]  2  Ch.  47). 

640.  Auditors. — Auditors  must,  in  order  to  enable  themselves  to 
perform  their  duties,  make  themselves  acquainted  not  only  with  their 
•duties  under  the  Companies  Acts,  but  also  under  the  artfcles  of 
association  of  the  company  for  whom  they  make  the  audit.  If  the 
company  suffers  loss  because  the  balance-sheet  does  not  show  the  true 
financial  position,  the  auditors  are  liable  unless  they  can  show  that  the 
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damage  was  not  due  to  their  negligence  (In  re  Republic  of  Bolivia 
Exploration  Syndicate  {No.  2),  [1914]  1  Ch.  139;  83  L.  J.  Ch.  235). 

640.     .     Where  a  certificate  of  auditors  is  based  on  a  wrong 

principle  it  is  not  conclusive  and  binding  on  the  parties  {Johnston  v. 
Chestergate  Hat  Manufacturing  Co.,  [1915]  2  Ch.  338;  84  L.  J.  Ch. 
914). 

645.  Autrefois  Acquit.— i?.  v.  Clark,  1820,  1  B.  &  B.  473,  was 
followed  in  R.  v.  Barron  {No.  2),  [1914]  2  K.B.  570;  83  L.  J.  K.B. 
786 — CCA.  In  that  case  the  appellant  was  acquitted  on  a  charge  of 
sodomy.  He  was  then  indicted  for  committing  an  act  of  gross  indecency 
with  the  same  male  person.  Held,  that  he  was  not  entitled  to  pleadi 
autrefois  acquit  because  neither  penetration  nor  the  intention  to 
penetrate  was  an  essential  element  in  the  offence  of  gross  indecency 
and  the  appellant  could  not  have  been  convicted  of  gross  indecency  on 
the  charge  of  sodomy. 

645.     .     The     appellant     was     summarily     convicted     under 

see.  12  (1)  of  the  Children  Act,  1908,  of  wilfully  neglecting  her  children, 
in  a  manner  likely  to  cause  injury  to  their  health.  One  of  the 
children  having  subsequently  died,  the  appellant  was  thereupon; 
indicted  for  manslaughter  of  the  child,  and  was  convicted.  It  was  held 
that  under  sec.  12  (4)  it  is  not  open  to  a  jury,  if  they  come  to  the- 
conclusion  on  the  facts  that  the  accused  is  guilty  of  manslaughter,  to 
return  a  verdict  of  wilful  neglect,  and  that  therefore,  in  the  circum- 
stances, the  appellant  had  not  been  put  in  peril  twice  for  the  same- 
offence,  and  could  not  sustain  a  plea  of  autrefois  convict  {Rex  v.  Tonks,. 
[1916]  1  K.B.  443;  85  L.  J.  K.B.  396— CCA.). 

647.  Average. — The  common  law  rule  that  there  is  no  contribution 
between  joint  tortfeasors  does  not  apply  in  general  average,  the  implied 
obligation  on  the  part  of  the  cargo  owner  and  shipowner  to  bear  between 
them  in  their  respective  proportions  the  consequence  of  every  necessary 
and  prudent  act  for  the  preservation  of  ship  and  cargo,  even  though 
that  involves  the  committing  of  a  trespass,  being  derived  from  the  old 
Khodian  laws  {Austin  Friars  Steamship  Co.  v.  Spillers  &  Bakers,  him.,. 
[1915]  3  K.B.  586;  84  L.  J.  K.B.  1958— C A.). 

653.     ^.     The  plaintiffs  were  the  owners  of  a  barque  which  was- 

chartered  by  the  defendants  to  bring  a  cargo  of  barley  from  San  Fran- 
cisco to  England.  By  arrangement  the  barque  called  at  Queenstown 
to  await  orders  as  to  the  port  at  which  the  cargo  was  to  be  discharged, 
and  the  defendants  sent  orders  that  discharge  should  take  place  at 
Sharpness.  Owing  to  danger  of  attack  by  hostile  submarines,  the  crew 
of  the  barque  refused  to  proceed  with  the  voyage  unless  a  tug  were 
employed  to  tow  the  barque  to  Sharpness.  In  the  ordinary  course  it 
would  have  been  necessary  to  employ  a  tug  for  part  of  the  distance, 
and  the  plaintiffs  admitted  that  they  must  bear  the  cost  of  towage  for 
that  part  themselves;  but  they  contended  that  the  cost  of  towage  for 
the  remainder  of  the  distance  must  be  treated  as  a  general  average 
charge  to  which  the  defendants  must  contribute.  It  was  held  that  the 
cost  of  towage  could  not,  on  these  facts,  be  considered  a  general  average 
payment  {Societe  Nouvelle  d'Armement  v.  Spillers  &  Bakers,  Lim.„ 
86  L.  J:  K.B.  406;  [1917]  1  K.B.  865). 
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666.  Bail. — The  Criminal  Justice  Administration  Act,  1914,  repeals 
sec.  38  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  and 
re-enacts  it  with  modifications  extending  the  provision  therein  contained 
by  compelling  the  allowance  of  bail  where  the  person  charged  cannot 
be  brought  before  the  Justices  within  twenty-four  hours,  and  permitting 
its  allowance  in  any  other  case  unless  the  offence  appears  to  be  of  a 
serious  nature  (sec.  22).  Moreover,  the  Justice  who  issues  a  warrant 
may  indorse  upon  it  a  direction  to  admit  to  bail,  and  upon  arrest  the 
.officer  in  charge  of  the  police-station  may  accordingly  admit  to  bail 
<sec.  21). 

667.     .     By  the  Criminal  Justice   Administration  Act,    1914, 

•where  a  Court  of  summary  jurisdiction  commits  for  trial  upon  a  charge 
of  misdemeanour  and  does  not  admit  to  bail,  the  accused  must  be 
informed  of  his  right  to  apply  for  bail  to  a  Judge  of  the  High  Court 

<sec.  23). 

669.     .     The     Criminal    Justice    Administration     Act,     1914, 

provides  for  continuous  bail,  i.e.  the  recognisance  may  be  conditioned 
for  the  appearance  of  the  accused  at  every  time  and  place  to  which 
during  the  course  of  the  proceedings  the  hearing  may  be  from  time  to 
time  adjourned,  without  prejudice,  however,  to  the  power  of  the  Court 
to  vary  the  order  at  any  subsequent  hearing  (sec.  19).  This  will  obviate 
recognisances  having  to  be  entered  into  anew  at  each  remand.  Doubt 
is  removed  by  the  provision  that  the  recognisances  of  principal  and 
sureties  may  be  taken  separately  and  in  any  order  (sec.  24). 

683.  Bailments. — The  defendant,  who  was  a  wharfinger,  contracted 
to  lighter  goods  of  the  plaintiffs  from  a  vessel  lying  in  the  Thames  to 
a  wharf.  By  the  terms  of  the  contract  the  defendant  was  not  to  be 
responsible  "  for  any  loss  of  or  damage  to  goods  however  caused  which 
-can  be  covered  by  insurance."  The  defendants  barge,  with  the  goods 
on  board,  was  lying  at  the  wharf,  when  in  the  absence  of  the  man 
whose  duty  it  was  to  look  after  the  barge,  from  some  unexplained  cause, 
the  barge  was  submerged  and  part  of  the  goods  washed  away  and  part 
•daiiiaged.  The  Judge  at  the  trial  in  the  Court  below  found  negligence 
on  the  part  of  the  defendant's  servant,  but  that  the  plaintiffs  had  failed 
to  show  that  the  negligence  was  the  cause  of  the  loss.  It  was  held 
that  on  the  above  facts  the  onus  was  on  the  defendant  to  show  that  the 
negligence  was  not  the  cause  of  the  loss,  but  that  the  terms  of  the 
contract  relieved  the  defendant  from  liability  (Tr avers  &  Sons,  Lim. 
V.  Cooper,  [1915]  1  K.B.  73;  83  L.  J.  K.B.  1787— C.A.). 

683.     .     The  plaintiffs  sent  printed  matter  to  defendants  to  be 

l30und  into  books.  When  the  books  had  been  ready  for  some  time  the 
plaintiffs  sent  an  order  to  the  defendants  to  deliver  them,  but  no  date 
for  delivery  was  specified.  Before  delivery  took  place  an  accidental 
fire  occurred  on  the  premises  of  the  defendants,  and  the  books  were 
■destroyed.  The  plaintiffs  sued  for  the  value  in  detinue,  or  alternatively 
as  damages  for  breach  of  contract.  It  was  held  that  on  the  facts  there 
iiad  been  a  breach  of  contract  by  the  defendants  in  not  delivering 
within  a  reasonable  time  on  receipt  of  the  order  to  deliver,  and.  that  the 
defendants  must  therefore  pay  the  value  of  the  books  destroyed  by  the 
fire  (Shaw  d  Co.  v.  Symonds  &  Sons,  Lim.,  86  L.  J.  K.B.  549;  [1917] 
1  K.B.  799). 
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687.     .     Brierly  v.  Kendall,  1852,  17  Q.B.  937;  21  L.  J.  Q.B. 

161,  was  applied  in  Belsize  Motor  Supply  Co.  v.  Cox,  [1914]  1  K.B. 
244;  83  L.  J.  K.B.  261,  see  ante,  under  Conversion,  Action  of,  and 
post,  under  Hiring  Agreement. 

688.     .     Chinery  v.  Viall,  1860,  29  L.  J.  Ex.  180 ;  5  H.  &  N.  288, 

was  applied  in  Belsize  Motor  Supply  Co.  v.  Cox,  [1914]  1  K.B.  244; 
83  L.  J.  K.B.  261,  and  it  was  held  that  where  the  defendant  has  an 
interest  in  the  chattel  converted  the  plaintiff  cannot  recover  the  full 
value  of  the  chattel,  but  only  the  value  of  his  own  interest.  , 

706.  Bank  Note. — For  Currency  and  Bank  Notes  Act,  1914,  and 
Currency  and  Bank  Notes  (Amendment)  Act,  1914,  see  post^  under 
Treasury  Bills. 

708.  Banker  and  Customer. — A  bank  paid  the  wrong  person,  who 
produced  a  customer's  letter  of  advice  and  receipt  stolen  in  the  post. 
It  was  held  that  they  could  not  charge  the  customer  as  they  had  in 
fact  paid  the  wrong  person,  and  the  customer  was  neither  guilty  of 
negligence  nor  estopped  from  setting  up  the  true  facts  {Wood  v. 
Clydesdale  Bank,  [1914]  S.  C.  397). 

708.     .     The  plaintiffs  had  a  current  account  with  the  Berlin 

branch  of  the  defendant  bank,  the  head  office  of  which  was  in  Germany, 
and  which  also  had  a  branch  in  London.  Without  having  applied  to 
the  Berlin  branch  of  the  bank  for  payment  of  the  amount  standing  to 
their  credit,  the  plaintiffs  demanded  payment  of  the  sum  in  question 
from  the  branch  in  London,  and  upon  payment  being  refused  brought 
an  action  to  recover  the  sum  due.  It  was  held  that  the  plaintiffs, 
having  made  no  demand  for  payment  from  the  Berlin  branch,  were  not 
entitled  to  demand  payment  of  the  sum  standing  to  their  credit  there 
from  the  London  branch  {Clare  &  Co.  v.  Dresdner  Bank,  [1915]  2  K.B. 
576;  84  L.  J.  K.B.  1443). 

709.     .     The  plaintiff  firm  had  in  their  employment  a  clerk, 

whom  they  had  no  reason  to  suspect,  and  to  whom  they  entrusted  the 
filling  in  of  cheques  for  signature.  The  clerk  produced  to  one  of  the 
partners  a  cheque  on  the  defendant  bank,  where  the  plaintiffs  had  an 
account,  for  21.  petty  cash,  in  order  that  the  partner  might  sign  it. 
The  amount  was  written  in  figures,  but  not  in  words,  the  space  for 
words  being  left  blank.  The  partner,  who  was  in  a  great  hurry,  signed 
the  cheque,  and  the  clerk  filled  in  the  words  "  one  hundred  and  twenty 
pounds  ' '  and  altered  the  "  2L  "  to  "  120L , ' '  this  being  made  possible 
by  there  being  a  space  on  each  side  of  the  figure  2.  The  clerk  then 
cashed  the  cheque  at  the  defendant  bank  and  absconded  with  the 
money.  In  an  action  by  the  plaintiffs  against  the  bank  to  recover  the 
difference — namely,  llSl. — it  was  held  that  the  duty  which  the  customer 
owed  to  the  bank  was  to  draw  cheques  with  reasonable  care  to  pre- 
vent forgery,  and  as  the  forgery  had  taken  place  owing  to  the  neglect 
of  this  duty  the  customer  must  bear  the  loss  and  the  action  failed 
{London  Joint-Stock  Bank,  Lim.  v.  Macmillan,  88  L.  J.  K.B.  55; 
[1918]  A.C.  777— H.L.). 

709.     .     In  an  action  for  negligence  and  breach  of  duty,  not 

for  fraud,  the  Statute  of  Frauds  Amendment  Act,  1828  (Lord  Tenter- 
den's  Act),  does  not  apply,   and  an  action  may  be  maintained  on  a 
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parol  representation  as  to  the  credit  of  another  person,  if  made  negli- 
gently and  in  breach  of  a  duty  owing  to  the  plaintiff.  The  appellant, 
who  was  a  customer  of  the  respondent  bank,  when  on  a  visit  to  Canada, 
was  given  by  the  general  manager  of  the  bank  a  letter  of  introduction 
to  the  branch  managers  asking  them,  if  he  applied  to  them  for  assist- 
ance and  advice,  to  place  themselves  at  his  disposal.  He  called  upon 
G.,  who  was  the  branch  manager  of  the  bank  at  V.,  and  discussed  the 
question  of  investments  with  him,  and  acting,  as  he  alleged,  on  the 
advice  of  G.,  he  invested  a  large  sum  of  money  in  an  investment 
which  turned  out  badly,  and  the  money  was  lost.  It  was  admitted 
that  G.  's  advice  was  given  honestly.  The  appellant  brought  an  action 
against  the  bank  to  recover  the  loss,  and  the  jury  found  that  G.  had 
authority  to  advise  him  to  make  the  investment,  and  that  the  advice 
was  negligently  and  unskilfully  given,  and  judgment  was  entered  for 
the  plaintiff.  The  Court  of  Appeal  ordered  judgment  to  be  entered 
for  the  bank.  It  was  held,  although  the  point  was  not  taken  at  the 
trial,  that  there  was  no  evidence  that  G.  had  authority  to  bind  the 
bank,  or  that  the  bank  owed  any  duty  to  the  plaintiff,  it  was  open  to 
th6  defendants  to  raise  the  points  in  the  Court  of  Appeal  under  Order 
LVIII.  rules  1,  4,  and  and  that  there  was  in  fact  no  evidence  of  such 
authority  or  breach  of  duty  (Banbury  v.  Bank  of  Montreal,  87  L.  J. 
K.B.  1158;  [1918]  A.C.  626— H.L.). 

709.     .     Where  a  customer  has  a  current  account  and  a  loan 

account  with  a  bank  under  an  arrangement  that  the  two  accounts  must 
be  kept  distinct,  the  effect  of  the  arrangement  is  that  payments  to  the 
-credit  of  the  current  account  are  appropriated  to  that  account  and 
cannot  be  taken  in  reduction  of  the  loan  account.  The  doctrine  that 
the  words  "  on  demand  "  may  be  neglected  in  the  case  of  a  direct 
liability,  as,  for  example,  on  a  promissory  note,  does  not  apply  to  a 
promise  by  a  surety  to  pay  the  original  debt,  and  therefore,  where  a 
guarantee  makes  a  demand  a  condition  precedent  to  the  guarantor's 
liability,  it  is  necessary  to  prove  a  demand  in  order  to  establish  a  cause 
of  action  on  the  guarantee.  The  transfer  to  another  creditor  of  an 
existing  and  ascertained  debt  does  not  discharge  the  surety  (Bradford 
Old  Bank,  Lim.  v.  Sutcliffe,  [1918]  2  K.B.  833;  34  T.  L.  R.  619— 
C.A.). 

711.     .     London  Joint  Stock  Bank  v.  Simmonds,  [1892]  A.C. 

201;  61  L.  J.  Ch.  723,  was  followed  in  Fuller  v.  Glyn,  Mills,  Currie  & 
Co.,  [1914]  2  K.B.  168;  83  L.  J.  K.B.  764,  yost,  under  Blank 
Transfer.  See,  however,  Jameson  v.  Union  Bank  of  Scotland,  1914, 
109  L.  T.  850,  where  a  firm  of  solicitors,  customers  of  a  bank, 
deposited  with  the  bank  securities  belonging  to  a  client,  and  it  was 
held  that  the  bank  had  sufficient  notice  of  the  relationship  existing  or 
probably  existing  between  the  customers  and  the  client  to  put  them 
on  enquiry,  and  that  therefore  the  bank  was  not  in  a  better  position 
than  customers  as  regards  the  securities. 

712.     .     On  the  construction  of  a  policy  of  insurance  effected  by 

a  bank  against  loss  by  fraud,  see  Century  Bank  of  New  York  v. 
Mountain,  1914,  110  L.  T.  261. 

712.     .     The    Colonial    Bank  ~Act,    1917,    granted    additional 

powers  to  the  Colonial  Bank. 
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1.  Bankruptcy. — The  Bankruptcy  Act,  191*4,  is  a  consolidating  Act, 
repealing  and  re-enacting  the  existing  statute  law  on  this  subject.  The 
following  table  shows  the  repealed  sections  of  the  old  Acts  and  the 
corresponding  sections  of  the  new : 

Debtors  Act,  1869. 


Sections  of 

Sections  of 

Act  of 

Act  of 

1869. 

1914. 

11 

154 

12 

159 

14 

160 

Married  W 

Section   of 

Section  of 

Act  of 

Act  of 

1882. 

1914. 

1(5) 

125 

Sections  of 

Ba> 

Sections  of 

Act  of 

Act  of 

1883. 

1914. 

3 



4 

1,2 

5 

3 

6 

4 

7 

5 

8 

6 

9 

7 

10 

8,9 

11 

9 

12 

10 

13 

11 

14 

12 

15 

13 

16 

14 

17 

15 

18 

— 

19 

17 

20 

18 

21 

19 

22 

20 

23 

21 

24 

22 

25 

23 

26 

24 

27 

25 

28 



29 

27 

30 

28 

31 

— 

35 

29 

36 

29 

37 

30 

38 

31 

39 

32 

40 

33 

41 

34 

42  (part 

of)         35 

43 

37 

44 

38 

Bankruptcy  Act,  1883 


Sections  of 
Act  of 
1869. 

Sections  of. 
Act  of 
1914. 

15 



16 

161 

'  Act,  1882. 

Section  of 
Act  of 
1882. 

Section  of 
Act  of 
1914. 

3 

rt7 

36 

183. 

Sections  of 
Act  of 
1883. 

Sections  of 
Act  of 
1914. 

45 

40 

46 

40 

47 

42 

48 

44 

49 

45 

50 

48 

51 

49 

52 

50 

53 

51 

54 

53 

55 

54 

56 

55 

57 

56 

58 

62 

59 

63 

60 

64 

61 

65 

62 

67 

63 

64 

68,76 
57 

65 

69 

66 
67 

58,70 
71 

68 

72 

69 

73 

70 

74 

71 

75 

72 
73 

82,83 

74 

88 

75 

88 

76 

90 

77 

91 

78 

92 

79 

— 

80 

86 

81 

87 

82 

93 

83 
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Bankruptcy  Act,  1883 — (continued). 


Sections  of 

Sections  of 

Act  of 

Act  of 

1883. 

1914. 

'84 

77 

85 

94 

86 

95 

87 

78 

88 

— 

89 

79 

90 

80 

91 

81 

92 

96 

93 

— 

94 

97 

95 

98 

96 

99 

97 

100 

98 

101 

99 

102 

100 

103 

101 

104 

102 

105 

103 

107 

104 

108 

105 

16, 109 

106 

110 

107 

111 

108 

112 

109 

113 

110 

114 

111 

115 

112 

116 

113 

117 

114 

118 

115 

119 

116 

120 

117 

121 

118 

122 

119 

123 

120 

124 

121 

129 

123 

126 

124 

128 

125 

130 

126 

•» 

127  (part  of) 

132 

Sections  of 

Sections  of 

Act  of 

Act  of 

1883. 

1914. 

128 

133 

129 

134 

130 

135 

131 

136 

132 

137 

133 

138 

134 

139 

135 

140 

136 

141 

137 

142 

138 

143 

139 

108 

140 

144 

141 

145 

142 

146 

143 

147 

144 
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145 

— 

146 

— 

147 



148 

149 

149 

160 

150 

151 

151 

152 

152 

— 

153 

— 

154 

— 

155 
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156 

— 

157 

— 

158 

— 

159 

— 

160 

— 

161 



162 

153 

163 

— 

164 

161 

165 

163 

166 

165 

167 

162 

168 

167 

169 

— 

170 

— 

1 


Bankeuptcy  Appeals  (Cottnty  Couets)  Act,  1884. 


Section  of 

Section  of 

Act  of 

Act  of 

1884. 

1914. 

Section   of 

Section  of 

Act  of 

Act  of 

1884, 

1914. 

108 


Bankeuptcy  (Office  Accommodation)   Act,  1885. 


Sections  of 

Section  of 

Act  of 

Act  of 

1885. 

1914. 

1} 


90 


34 


BANKKUPTCY. 


Vol.  II. 


Bankruptcy  (Office  Accommodation)   Act,   1886. 


Sections  of 
Act  of 


1} 


Section  of 
Act  of 
1914. 

90 


Bankeuptcy  (Dischaegb  and  Closure)   Act,   1887. 


Sections  of 

Sections  of 

Sections  of 

Sections  of 

Act  of 

Act  of 

Act  of 

Act  of 

1887. 

1914. 

1887. 

1914. 

1 



5 



2 

131 

6 

93, 131 

3 

— 

7 

131 

4 

131 

8 

131 

The  Preferential  Payments  in  Bankruptcy  Act, 

1888. 

Sections  of                      Section  of 

Act  of                              Act  of 

1888.                                   1914. 

1} 

Bankruptcy  Act,  1890. 

Sections  of 

Sections  of 

Sections  of 

Sections  of 

Act  of 

Act  of 

Act  of 

Act  of 

1890. 

1914. 

1890. 

1914. 

1 

1 

17 

85 

2 

15 

18 

82 

3 

16 

19 

95 

4 

19 

20 

37,44 

5 

20 

21 

130 

6 

21 

22 

7 

23 

23 

66 

8 

26 

24 

140 

10 

28 

26 



11 

41 

27 

166 

13 

54 
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I.     .     For  Eules  made  under  the  new  Act,   see  Bankruptcy 

Rules,  1915,  printed  in  Chitty's  Annual  Statutes  for  1914,  Appendix. 

5.     .     A  solicitor  retained  to  take  proceedings  has  no  authority 

after  judgment  to  assent  to  a  deed  of  assignment,  and  the  plaintiff  may 
take  bankruptcy  proceedings  founded  on  the  deed  {In  re  Debtor  {No.  1 
of  1914);  Ex  parte  Debtor,  [1914]  2  K.B.  758;  83  L.  J.  K.B.  1176). 

6.     .     As  to  circumstances  in  which  the  transfer  of  a  business 

by  insolvent  traders  to  a  company  will  constitute  a  fraudulent  convey- 
ance within  13  Eliz.  c.  5,  see  In  re  David  &  Johnson;  Ex  parte  Whinney, 
[1914]  2  K.B.  694;  83  L.  J.  K.B.  1173,  post,  under  Fraudulent 
Conveyance. 

9.     .     If  execution  is  levied  and  the  debtor  pays  it  out  direct 

to  the  judgment  creditors,  who  thereupon  withdraw  the  sheriff,  and 
within  fourteen  days  from  date  of  payment  the  debtor  has  a  receiving 
order  made  against  him,  the  execution  has  not  been  "  completed,"  and 
the  judgment  creditors  must  repay  the  money  to  the  trustee  {In  re 
Godding;  Ex  parte  Partridge,  [1914]  2  K.B.  70;  83  L.  J.  K.B.  1222). 

10.     .     A  debtor  may  set  up  against  a  bankruptcy  notice  a 

counterclaim  which  he  could  not  set  up  in  the  action,  even  though  by 
taking  certain  steps  he  might  have  made  it  possible  to  set  it  up  {In  re 
Debtor  {No.  37  of  1914),  [1914]  3  K.B.  726;  84  L.  J.  K.^.  133). 

II.     .     As   to  the  retrospective  operation  of   sec.    12   of  the 

Bankruptcy  and  Deeds  of  Arrangement  Act,  1913,  [Supp.  13,  p.  63] 
(now  sec.  125  of  the  Bankruptcy  Act,  1914)  see  Shaw  v.  Allen,  [1914] 
13  T.  L.  R.  631;  In  re  Clark;  Ex  parte  Pope,  [1914]  3  K.B.  1095; 
84  L.  J.  K.B.  89— C.A.;  and  In  re  Mollis,  1914,  30  T.  L.  R.  680; 
58  S.  J.  784. 

11.     .     In  re  Dagnall;  Ex  parte  Soan  &  Worsley,  [1896]  2  Q.B. 

407;  65  L.  J.  Q.B.  666,  and  In  re  Worsley;  Ex  parte  Lambert,  [1901] 
1  K.B.  309;  70  L.  J.  K.B.  93,  were  applied  for  the  purposes  of  sec.  12 
of  the  Bankruptcy  and  Deeds  of  Arrangement  Act,  1913,  supra,  in 
In  re  Clark;  Ex  parte  Pope,  supra. 

11.     .     A  bankruptcy  notice  against  a  married  woman  trader 

may  be  based  upon  a  judgment  recovered  against  her  in  respect  of  a 
liability  for  tort  through  the  act  of  her  servant  committed  in  the  course 
of  her  business  {In  re  Allen;  Ex  parte  Shaiv,  [1915]  1  K.B.  285; 
84  L.  J.  K.B.  271;  59  S.  J.  130— C.A.). 

11.     .     A  woman  continued  to  carry  on  the  business  of  a  hay 

and  corn  merchant  carried  on  by  her  father,  who  died  in  1912,  as  his 
administratrix.  On  July  1,  1914,  she  sold  the  business  and  the  greater 
part  of  the  assets,  but  not  including  certain  hay  and  outstanding  trade 
debts.  She  married  on  July  25,  1914,  and  after  the  marriage  the  hay 
was  sold  and  the  outstanding  debts  were  got  in.  A  petition  was  pre- 
sented by  a  creditor  on  October  27,  1914,  whose  debt  had  been  incurred 
before  the  marriage,  on  an  act  of  bankruptcy  which  took  place  after 
the  marriage.  It  was  held  that,  as  the  debtor  had  continued  to  trade 
after  the  marriage,  under  sec.  12  (1)  of  the  Bankruptcy  and  Deeds  of 
Arrangement  Act,  1913,  she  could  be  made  bankrupt  on  tlie  debt  con- 
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tracted  before  the  marriage  (In  re  Reynolds;  Ex  parte  White,  Lim., 
[1915]  2  K.B.  186;  84  L.  J.  K.B.  1346— C. A.). 

11.     .     A  married  woman  executed  a  deed  of  assignment  of  her 

property  for  the  benefit  of  her  creditors,  and  appointed  the  defendant 
trustee.  A  bankruptcy  petition  founded  on  that  act  of  bankruptcy  was 
presented  against  her  in  the  County  Court,  and  she  was  adjudicated  a 
bankrupt,  and  the  official  receiver  appointed  trustee  in  the  bankruptcy. 
An  order  was  obtained  in  the  County  Court  that  (the  official  receiver 
having  elected  to  treat  the  defendant  as  a  trespasser)  the  defendant 
should  pay  to  the  official  receiver  the  amount  which  might  be  found 
due  from  him  in  respect  of  the  bankrupt's  property  and  book  debts. 
The  Eegistrar  found  that  a  sum  of  1781.  12s.  Id.  was  due  from  the 
defendant  to  the  official  receiver,  who  thereupon  instituted  an  action 
in  the  High  Court  to  recover  that  amount  from  the  defendant.  It  was 
held  that  the  action  was  maintainable  [Savill  v.  Dalton,  [1915] 
3  K.B.  174;  84  L.  J.  K.B.  1583;  59  S.  J.  562— C. A.). 

14.     .     An  authority  under  seal  to  the  secretary  of  a  company 

to  present  a  petition  will  not  authorise  the  presentation  of  a  petition 
based  on  an  act  of  bankruptcy  subsequent  to  the  authority  (In  re  Debtor 
(No.  30  of  1914),  [1915]  1  K.B.  287;  84  L.  J.  K.B.  254— D.). 

14.     .     Compare  with  above.  In  re  Debtor  (No.  28  of  1917), 

87  L.  J.  K.B.  783,  where  it  was  held  that  a  resolution  of  an  incor- 
porated company  authorising  two  persons  named  therein  (being  in  fact 
officers  of  the  company),  or  either  of  them,  to  present  or  sue  out  peti- 
tions and  notices  under  the  Bankruptcy  Act  or  Acts,  "  and  to  take  all 
necessary  proceedings  under  the  said  Acts  for  the  time  being  of  or  in 
relation  thereto,"  authorises  the  persons  named  therein,  or  either  of 
them,  to  present  petitions  in  futuro  in  respect  of  acts  of  bankruptcy 
committed  after  the  date  of  the  resolution. 

16.     .     Kepeated  petitions  after  payments  on  account  by  friends 

of  the  debtor  are  not  evidence  of  extortion.  Nor  will  the  possibility  of 
the  bishop  making  a  sequestration  order  in  the  case  of  the  debtor  (a 
clergyman),  prove  that  the  proceedings  would  be  futile  (In  re  Hay, 
1914,  110  L.  T.  47;  30  T.  L.  R.  131). 

26.     .  -  In  re  Bottomleij,  1893,  10  Morr.  262,  and  In  re  Burr, 

[1892]  2  Q.B.  467;  61  L.  J.  Q.B.  591,  were  followed  in  In  re  Webb; 
Ex  parte  Board  of  Trade,  [1914]  3  K.B.  387;  83  L.  J.  K.B.  1386— 
C.A.,  where  it  was  held  that  the  Court  is  not  bound  to  approve  a  scheme 
providing  for  payment  of  7s.  6d.  in  the  pound  unless  it  considers  that 
the  unsecured  creditors  are  reasonably  secured,  even  though  the 
unsecured  creditors  are  themselves  in  favour  of  the  scheme. 

29.     .     A  defendant  in  an  action  by  a  trustee  in  bankruptcy 

is  not  entitled  to  avail  himself  by  way  of  defence  of  the  fact  that  the 
trustee  has  not  obtained  the  consent  of  the  committee  of  inspection, 
in  a  case  where  it  was  the  trustee's  duty  to  obtain  such  consent  to  the 
bringing  of  the  action  (In  re  Branson;  Ex  parte  Trustee,  [1914]  2  K.B. 
701;  83  L.  J.  K.B.  1316). 

32.     .     The  principle  of  In  re  Tylor;  Ex  parte  Official  Receiver, 

[1907]  1  K.B.  865;  76  L.  J.  K.B.  541,  [Supp.  13,  p.  69],  was  explained 
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in  Wells  v.  WelU,  [1914]  P.  157;  83  L.  J.  P.  81— C.A.  {ante,  p.  5), 
and  the  case  was  distinguished  in  In  re  Phillips,  [1914]  2  K.B.  689; 
83  L.  J.  K.B.  1364.  There  an  undischarged  bankrupt  unknown  to  the 
trustee  effected  a  hfe  policy  and  paid  the  first  premium.  He  then 
obtained  his  discharge  and  continued  to  pay  the  premiums  on  the  policy 
until  his  death.  Just  before  his  death  he  had  again  been  adjudicated 
bankrupt.  It  was  held  that  the  trustee  in  the  first  bankruptcy,  who 
was  entitled  to  the  policy-moneys  of  the  policy,  although  an  officer  of 
the  Court,  was  under  no  obligation,  legal,  equitable,  or  moral,  to  allow 
the  trustee  in  the  second  bankruptcy  out  of  such  moneys  the  amount 
of  the  premiums  paid  by  the  deceased. 

32.     .     A  charging  order  made  under  the  Judgments  Act,  1838, 

sec.  14,  on  the  after-acquired  property  of  an  undischarged  bankrupt 
before  the  intervention  of  the  trustee  in  bankruptcy  is  not  a  transaction 
with  the  bankrupt  for  value  within  Cohen  v.  Mitchell  (59  L.  J.  Q.B. 
409;  25  Q.B.  D.  262),  and  is  therefore  invalid  as  against  the  trustee 
(Hosack  V.  Robins,  87  L.  J.  Ch.  545;  [1918]  2  Ch.  339— C. A.). 

32.     .     The  Limitation  Act,  1623,  is  not  applicable  to  a  proof 

made  in  bankruptcy  under  sec.  39  of  the  Bankruptcy  Act,  1914,  by  a 
trustee  in  a  prior  bankruptcy.  The  trustee  in  a  bankruptcy  which 
occurred  before  the  Bankruptcy  Act,  1914,  came  into  operation  is 
entitled  to  the  right  of  proof  given  by  sec.  39,  whether  the  bankruptcy 
in  which  the  proof  is  tendered  occurred  before  or  after  the  Act  came 
into  operation  {In  re  Culwick;  Ex  parte  Official  Receiver,  87  L.  J.  K.B. 
827;  [1918]  1  K.B.  646). 

32.     .     In  re    Guedalla;   Lee   v.    Guedalla's    Trustee,    [1905] 

2  Ch.  331 ;  75  L.  J.  Ch.  52 ;  12  Mans.  392,  was  followed  in  In  re  Benzon; 
Bower  v.  Cheiwynd,  [1914]  2  Ch.  68;  83  L.  J.  Ch.  658— C.A.  In  that 
case  a  debtor  under  a  will  took  a  life  interest  in  a  fund  subject  to  a  trust 
over  for  accumulation  in  case  of  his  bankruptcy,  and  was  given  a 
general  power  of  appointment  over  the  accumulated  fund  by  will.  The 
debtor  was  adjudicated  bankrupt  in  1890  and  1892.  The  debtor  never 
obtained  his  discharge  in  either  case.  The  debtor  exercised  his  power 
of  appointment  by  his  will,  and  died  on  July  20,  1911.  It  was  held 
that  the  fund  did  not  pass  to  the  trustees  in  bankruptcy,  and  that  the 
claims  were  barred  by  the  Statute  of  Limitations. 

33.     .     In   re    Richardson;    Ex   parte    St.    Thomas'    Hospital 

{Governors),  [1911]  2  K.B.  705;  80  L.  J.  K.B.  1232,  [Supp.  13,  p.  70], 
was  explained  and  distinguished  in  In  re  Law  Guarantee  Trust  and 
Accident  Society  {No.  2),  [1914]  2  Ch.  617;  84  L.  J.  Ch.  1.  In  that 
case,  on  the  issue  of  debentures  by  a  firm,  a  contract  in  the  form  of  a 
memorandum  at  the  end  of  each  debenture  was  entered  into  between 
the  debenture-holders  and  an  insurance  society,  by  which  the  society 
guaranteed  to  the  debenture-holders  payment  of  the  principal  and 
interest.  The  events  in  which  the  society  were  to  be  liable  did  not 
coincide  with  those  in  which  the  firm  was  liable.  Subsequently  a 
contract,  also  in  the  form  of  a  memorandum  added  to  each  debenture, 
was  entered  into  between  the  society  and  an  insurance  company,  by 
which  the  company  guaranteed  the  society  to  the  extent  of  two- 
elevenths  of  the  risk  assured  by  the  first-mentioned  contract.  The 
debentures  became  enforceable,  and  a  claim  arose  against  the  society. 
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The  society  then  went  into  liquidation,  and  a  proof  for  the  claim  of  the 
debenture-holders,  so  far  as  unsatisfied  by  the  assets  of  the  firm,  was 
admitted.  It  was  held  that  the  above  contracts  were  contracts  of 
insurance  rather  than  of  indemnity  or  guarantee,  but  that  in  either 
event  the  company  was  liable  to  the  liquidators  of  the  society  for 
two-elevenths  of  the  entire  claim  for  which  the  proof  of  the  debenture- 
holders  had  been  admitted,  and  not  merely  for  two-elevenths  of  the 
dividend  which  the  society  would  be  able  actually  to  pay  to  the 
debenture-holders. 

34.     .     An  undischarged  bankrupt  brought  an  action  upon  a 

partnership  agreement  entered  into  by  him  after  the  date  of  his  bank- 
ruptcy, and  a  subsequent  verbal  agreement  providing  for  the  carrying 
on  of  the  partnership  business  by  the  other  partner  and  payment  of  a 
share  of  the  profits  to  the  bankrupt.  Before  the  action  was  brought 
the  trustee  of  the  estate  of  the  bankrupt  had  given  notice  to  the  bank- 
rupt's partner  requiring  him  to  pay  to  the  trustee  all  moneys  which  might 
be  or  become  due  from  him  to  the  bankrupt.  After  the  action  was  com- 
menced the  trustee  purported  to  withdraw  this  notice.  It  was  held 
that  the  notice  constituted  an  intervention  by  the  trustee  vesting  in 
him  absolut-ely  the  moneys  in  question  in  the  action,  and  that  an  inter- 
vention once  made  was  incapable  of  being  withdrawn  (Hill  v.  Settle, 
86  L.  J.  Ch.  243;  [1917]  1  Ch.  319— C.A.). 

34.     .     The  payment  made  to  a  member  of  Parliament  under  a 

resolution  of  the  House  of  Commons  is  "  salary  or  income  "  within  the 
meaning  of  sec.  51  of  the  Bankruptcy  (Ireland)  Amendment  Act,  1872, 
and  may  be  attached  by  order  of  the  Bankruptcy  Court  for  the  benefit 
of  creditors  (Hollinshead  v.  Hazleton,  [1916]  1  A.C.  428;  85  L.  J. 
P.C.  60— H.L.). 

34.     .     An  ante -nuptial  settlement  of  the  settlor's  own  property 

was  made  on  trust  to  pay  the  income  to  himself  during  his  life,  or  until 
he  should  be  outlawed  or  declared  bankrupt,  or  become  an  insolvent 
debtor  within  the  meaning  of  some  Act  of  Parliament  for  the  relief  of 
insolvent  debtors,  or  should  do  or  suffer  something  whereby  the  income 
or  some  part  thereof  might,  if  absolutely  belonging  to  him,  become 
vested  in  or  payable  to  some  other  person  or  persons,  and  from  and 
after  his  death  or  other  the  determination  of  the  trust  for  his  benefit 
in  his  lifetime  upon  trust  to  pay  the  income  to  his  wife  during  her  life. 
The  settlor  was  adjudicated  bankrupt  ten  years  later.  It  was  held 
that  the  limitation  until  the  settlor  was  declared  bankrupt  was  void  as 
against  the  trustee  in  bankruptcy,  but  not  being  void  as  between  the 
husband's  protected  life  interest  and  the  wife's  interest  in  remainder 
a  forfeiture  of  the  first  life  interest  took  place.  It  was  held  further  that 
the  trustee  in  bankruptcy  acquired  a  title  to  the  life  interest  of  the 
bankrupt  which  was  not  capable  of  being  affected  by  any  subsequent 
forfeiture,  since,  so  far  as  the  wife's  interest  was  concerned,  forfeiture 
had  already  taken  place  {In  re  Burroughs-Fowler ;  Burroughs-Fowler' s 
Trustee  v.  Burroughs-Foivler,  [1916]  2  Ch.  251;  85  L.  J.  Ch.  550). 

36.     .     On  "  reputed  ownership,"  see  also  Horu-ic/i  V. /Si/monii, 

1915,  84  L.  J.  K.B.  1083;  31  T.  L.  R.  212— C.A. ;  In  re  Neal;  Ex  parte 
Trustee,  [1914]  2  K.B.  910;  83  L.  J.  K.B.  1118,  post,  under  Order  and 
Disposition;  and  In  re  Keller;  Ex  parte  Rose,  109  L.  T.  880;  58  S.  J. 
155,  ibid. 
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37.     .     As  to  when  a  person  may  be  summoned  as  a  witness  in 

spite  of  the  trustee  having  commenced  proceedings  against  him,  see 
In  re  Aarons;  Ex  parte  Trustee,  1914,  111  L.  T.  411;  58  S.  J.  681, 
where  the  trustee  claimed  that  certain  money  in  the  banking  account 
of  a  stranger  formed  part  of  the  property  of  a  bankrupt,  and  in  order  to 
prevent  the  stranger  from  dealing  with  the  money  obtained  an  interim 
injunction  against  her  before  naming  her  under  sec.  27.  It  was  held 
that  the  trustee  was  entitled  to  proceed  with  the  examination. 

37.     .     An  order  for  the  attendance  of  a  witness  will  not  be 

refused  on  the  ground  that  he  can  add  nothing  to  the  information  in 
possession  of  the  debtor  or  that  he  is  arbitrator  under  a  contract  with  the 
bankrupt  into  which  the  trustee  desires  to  inquire  {In  re  Macdonald, 
Deakin  &  Jones;  Ex  parte  Trustee,  1914,  58  S.  J.  798). 

37.  .  A  creditor  put  in  a  proof  under  a  scheme  of  composi- 
tion on  certain  bills  of  exchange  which  had  passed  to  him  through  the 
hands  of  several  persons,  but  had  been  originally  accepted  by  the 
debtor.  The  official  receiver,  not  having  sufficient  information  to 
enable  him  to  decide  whether  to  admit  or  reject  the  proof,  obtained  an 
order  for  the  examination  of  the  creditor  under  sec.  25  of  the  Bank- 
ruptcy Act,  1914,  which,  among  other  things,  enables  the  Court  to 
summon  before  it  any  person  whom  the  Court  may  deem  capable  of 
giving  information  respecting  the  debtor,  his  dealings,  or  property. 
The  creditor  applied  to  discharge  the  order.  It  was  held  first,  that 
there  was  a  right  of  appeal  against  the  order  by  virtue  of  sec.  108 
(1)  of  the  Bankruptcy  Act,  1914,  and  secondly,  that  on  the 
facts  of  the  case  there  had  been  no  dealings  between  the  creditor  and 
the  debtor,  and  therefore  that  sec.  25  was  not  applicable  and  the  order 
was  wrongly  made  {In  re  Debtor  {No.  3  of  1909);  Ex  parte  Goldstein, 
{No.  1),  86  L.  J.  K.B.  705;  [1917]  1  K.B.  558). 

38.     .     A  person,  not  the  debtor,  summoned  for  examination 

is  not  bound  to  give  up  documents  so  that  the  receiver  or  trustee  may 
remove  them  out  of  the  custody  of  the  Court  in  order  to  take  copies 
{In  re  Ash;  Ex  parte  Hatt,  1914,  110  L.  T.  48;  30  T.  L.  R.  194). 

39.     .     In  re  Sinclair;  Ex  parte  Payne,  1884,  15  Q.B.  D.  616, 

was  followed  in  In  re  Johnson;  Ex  parte  Ellis,  1914,  111  L.  T.  165, 
where  a  debtor  assigned  to  his  solicitor  (having  notice  of  an  available 
act  of  bankruptcy)  a  sum  due  to  him  from  the  Commissioners  of  Inland 
Revenue,  for  the  purpose  of  opposing  bankruptcy  proceedings. 

39.     .     A  bankruptcy  notice  was  served  on  a  debtor  on  July  9, 

1914.  On  July  16,  at  3  p.m.,  a  creditor  had  notice  of  the  issue  of  the 
bankruptcy  notice.  The  creditor  made  no  enquiries  as  to  whether  the 
bankruptcy  notice  had  matured  into  a  complete  act  of  bankruptcy,  but 
on  July  23  received  payment  from  the  debtor  of  the  debt  owing  to  him. 
A  petition  was  subsequently  presented,  and  a  receiving  order  made  on 
the  bankruptcy  notice  as  the  act  of  bankruptcy.  It  was  held  that  the 
creditor  had  no  notice  of  any  act  of  bankruptcy  or  notice  of  facts 
sufficient  to  put  him  on  enquiry  as  to  whether  an  act  of  bankruptcy  had 
in  fact  been  committed,  and  that  the  payment  on  July  23  was  therefore 
valid  {In  re  Boocock;  Ex  parte  Walker  &  Son,  Lim.,  [1916]  1  K.B. 
816;  85  L.  J.  K.B.  914). 
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W.     .     An  execution  creditor  having  issued  a  writ  of  /i.  fa.  on 

July  28,  1915,  the  debtor's  goods  were  seized  in  execution  by  the  sheriff 
on  July  29.  The  latter  was  served  by  the  debtor's  landlords  with  a 
notice  on  July  30  not  to  sell  the  goods  until  two  quarters'  rent  of  the 
debtor's  premises  then  in  arrear  was  paid.  The  execution  creditor,  in 
order  that  the  sale  might  proceed,  on  August  5  himself  paid  the  rent 
owing,  to  the  sheriff,  who  paid  it  over  to  the  landlords.  On  August  13 
the  sale  took  place,  and  oil  the  same  day  a  petition  in  bankruptcy  was 
presented  against  the  debtor,  of  which  notice  was  given  to  the  sheriff. 
The  sheriff  paid  over  the  proceeds  of  sale  to  the  trustee  in  bankruptcy 
without  repaying  to  the  execution  creditor  the  amount  provided  by  him 
to  meet  the  claim  for  rent.  On  an  application  by  the  creditor  against 
the  trustee  for  repayment  of  that  amount,  it  was  held  on  the  construc- 
tion of  8  Anne,  c.  14,  sec.  1,  and  sec.  41  (2)  of  the  Bankruptcy  Act, 
1914,  that  the  creditor  was  entitled  to  be  repaid  such  amount  (In  re 
Craig;  Ex  parte  Hinchcliffe,  [1916]  2  K.B.  497;  85  L.  J.  K.B.  1537). 

40.     .     Where  a  post-nuptial  settlement  containing  a  recital 

of  a  parol  ante-nuptial  agreement  is  relied  on  as  in  In  re  Holland;  Gregg 
V.  Holland,  [1902]  2  Ch.  360;  71  L.  J.  Ch.  518,  evidence  of  the  parol 
agreement  must  be  given  apart  from  the  recital  (In  re  Gillespie; 
Knapman  v.  Gillespie,  1914,  20  Manson,  311). 

iO.     .     Lessors  of  a  public-house  granted  a  lease  at  a  reduced 

rent  in  consideration  of  the  tenant's  uncle  placing  a  clock  over  the 
premises.  The  uncle  went  bankrupt  within  two  years.  It  was  held 
that  the  trustee  was  not  entitled  to  the  clock  as  being  a  settlement  upon 
the  nephew  (In  re  Branson;  Ex  parte  Moore;  Trustee  v.  Branson, 
[1914]  3  K.B.  1086;  83  L.  J.  K.B.  1673— C.A.). 

42.     .     A  cheque  given  in  substitution   of  an  earlier  cheque 

which  the  debtor,  on  going  to  Ireland,  had  left  in  England  to  enable 
the  creditor  to  obtain  immediate  cash,  was  held  not  to  amount  to  a 
fraudulent  preference  (In  re  Oliver,  [1914]  2  Ir.  K.  356). 

47.     .     A  creditor  votes  in  respect  of  his  "  whole  debt  "  within 

the  meaning  of  the  Bankruptcy  Act,  1914,  Sched.  I.  clause  10,  if  he 
votes  in  respect  of  the  debt  which  he  has  proved;  and  he  must  be 
deemed,  if  he  has  not  chosen  to  put  in  a  claim  in  respect  of  his  whole 
debt,  to  have  surrendered  the  security  within  the  meaning  of  clause  10, 
and  not  merely  a  portion  of  the  security.  He  cannot  afterwards  value 
the  security  if  he  proves  in  respect  of  debts  not  included  by  him  in  his 
original  proof  (In  re  Pawson;  Ex  purte  Trustee.  In  re  Same;  Ex 
purte  Beivicke,  86  L.  J.  K.B.  1285;  [1917]  2  K.B.  527). 

48.     .     Costs   of   obtainmg  an    award   under   the    Workmen's 

Compensation  Act,  1906,  have  no  priority  (In  re  Jinks;  Ex  parte 
Trustee,  1914,  58  S.  J.  741;  112  L.  T.  88). 

48.     .     Where  the  employer  is  insured  against  claims  under  the 

Workmen's  Compensation  x\ct,  1906,  the  workman  cannot  prove  except 
so  far  as  the  insurance  does  not  cover  the  liability  (In  re  Pethick,  Dix 
d  Co.;  Burrows  v.  The  Company,  [1915]  1  Ch.  26;  84  L.  J.  Ch.  285; 
59  S.  J.  74). 
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51.     .     As  to  retaining  surplus   of  a   secured  debt  as  set-off 

against  an  unsecured  debt,  see  In  re  Thome  &  Son,  [1914]  2  Ch.  438; 
84  L.  J.  Ch.  161;  58  S.  J.  755. 

52.     .     A  debtor  should  be  allowed  to  attend  the  taxation  of 

costs  when  there  is  a  surplus  of  assets  {In  re  Geiger;  Ex  parte  Geiger, 

[1915]  1  K.B.  439;  84  L.  J.  K.B.  589;  58  S.  J.  757).  For  applications 
of  this  case,   see  In  re  Salmon,  infra,   and   In  re   Yeatman,    [1916] 

1  K.B.  780;  85  L.  J.  K.B.  789. 

54.  .  A  bankrupt,  with  liabilities  of  about  3,500L  and  practi- 
cally no  assets,  entered  into  an  agreement  with  his  trustee  in  bank- 
ruptcy to  pay  instalments  of  307.  a  calendar  month  out  of  a  salary  of 
1,200L,  which  he  had  obtained  since  his  bankruptcy,  until  20s.  in  the 
pound  should  be  paid;  and  the  trustee  agreed  when  the  bankrupt  had 
paid  5s.  in  the  pound  "  to  raise  no  objection  and  to  use  his  best 
endeavours  to  prevent  any  objections  by  any  creditors  "  to  any  applica- 
tion by  the  bankrupt  for  his  discharge.  A  relation  of  the  bankrupt, 
with  his  knowledge  and  consent,  bought  up  debts  of  the  bankrupt  at 
rates  varying  from  2s.  6d.  to  10s.  in  the  pound  from  individual  creditors 
to  the  extent  of  about  1,0007.,  and  withdrew  their  claims.  The  bank- 
irupt  had  duly  paid  the  instalments  for  a  year,  when  he  applied  for  his 
discharge  upon  his  consenting  to  judgment  for  the  remaining  debts. 
The  Eegistrar  held  that  there  was  no  fraud  or  collusion,  but  suspended 
the  discharge  for  two  years  on  the  ground  of  the  improper  agreement 
by  the  trustee  and  the  purchase  of  the  debts.  It  was  held  that  the 
Eegistrar  had  rightly  suspended  the  discharge  upon  these  grounds  in 
the  exercise  of  his  discretion  under  sec.  26  of  the  Bankruptcy  Act,  1914 
{In  re  Shaw,  86  L.  J.  K.B.  1395;  [1917]  2  K.B.  734— C. A.). 

55.     .     An  agreement  by  an  undischarged  bankrupt  to  pay  a 

debt  provable  in  his  bankruptcy  is  valid  if  made  for  a  fresh  consideration 
{Wild  V.  Tucker,  [1914]  3  K.B.  36;  83  L.  J.  K.B.  1410). 

58.     .     Where  the  official  receiver,  as  trustee  virtute  officii,  in 

a  summary  caise,  desired  to  be  advised  on  questions  relating  to  the 
estate,  and  applied  for,  and  obtained,  the  permission  of  the  Board  of 
Trade  to  employ  solicitors,  and  the  creditors  subsequently  passed  a 
resolution  to  employ  other  solicitors,  it  was  held  that  the  resolution 
of  the  creditors  to  employ  other  solicitors  was  ultra  vires,  and  might 
be  disregarded  by  the  official  receiver.  It  was  held  further  that 
sec.  79  (1)  of  the  Bankruptcy  Act,  1914,  relates  to  the  administration 
and  distribution  of  the  bankrupt's  property,  and  has  no  application  to 
sec.  56,  which  gives  permission  to  the  trustee  to  do  certain  things  with 
the  consent  of  the  committee  of  inspection   {In  re   Sahnon,    [1916] 

2  K.B.  510;  85  L.  J.  K.B.  1268). 

59.     .     Where  an  administration  order  had  been  made  in  the 

Chancery  Division  on  the  application  of  a  creditor  of  a  testator,  and  the 
advertisements  had  been  issued  stating  that  creditors'  claims  must  be 
sent  in  by  a  certain  day,  and  a  date  had  been  fixed  for  adjudicating  on 
them,  and  where  the  solicitors  for  the  executrix  had  written  stating 
that  so  many  claims  had  reached  them  that  they  did  not  know  whether 
there  would  be  sufficient  to  pay  all  the  creditors  in  full,  on  an  application 
made  for  the  proceedings  to  be  transferred  to  the  Bankruptcy  Court, 
under  sec.   130   (3)  of  the   Bankruptcy   Act,    1914,   it  was  held  that 
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there  was  not  sufficient  evidence  to  satisfy  the  Court  that  the  estate 
was  insufficient  to  pay  its  debts,  and  that,  however  that  might  be, 
there  were  no  such  considerations  of  convenience,  delay,  or  expense 
as  would  justify  the  Court  in  making  the  order  for  transfer.  Quwre, 
whether  an  order  for  transfer  under  sec.  130  (3)  of  the  Bankruptcy 
Act,  1914,  can  be  made  after  judgment  in  an  administration  action 
{In  re  Hay;  Stanley  Gibbons,  Lim.  v.  Hay,  [1915]  2  Ch.  198;  84  L.  J. 
Ch.  821). 

137.  Baths  and  Washhouses. — See  Att.-Gen.  v.  Shoreditch 
Borough  Council  {No.  1)  and  Att.-Gen.  v.  Shoreditch  Borough  Council 
{No.  2),  post,  under  Public  Entertainments. 

173.  Betting  House.— B.  v.  Brown,  [1895]  1  Q.B.  119;  64  L.  J. 
M.C.  1,  was  distinguished  in  Taylor  v.  Monk,  [1914]  2  K.B.  1817; 
83  L.  J.  K.B.  1125.  The  appellant  employed  a  man  to  stand  on  the 
footway  outside  the  door  of  a  house  to  receive  betting  slips  and  money 
from  persons  passing  along  the  highway,  and  another  man  to  stand 
inside  the  doorway  of  the  house  and  receive  the  bets  from  the  first  man 
and  send  them  on  to  the  appellant  elsewhere.  He  also  gave  the 
occupier  of  the  house  various  sums  of  money  for  the  privilege  of  his 
employees  using  the  house  in  this  manner.  It  was  held  that  there  was 
evidence  of  a  "  user  of  the  house  "  and  of  "  persons  resorting  thereto  " 
within  the  meaning  of  the  Act,  although  the  persons  making  the  bets 
did  not  enter  the  house,  and  that  the  Justices  were  entitled  on  the 
evidence  to  convict  the  appellant  under  sees.  1  and  3  of  the  Betting 
House  Act,  1853. 

173.     .     Under  sec.  4  of  the  Betting  House  Act,  1853,  it  is  not 

necessary  in  order  to  constitute  a  receiving  of  money  as  a  deposit  on  a 
bet  by  the  occupier  of  premises  that  such  deposit  should  be  physically 
received  on  the  premises  from  the  persons  making  the  bet.  It  is  an 
offence  if  the  money  is  handed  to  the  occupier  of  the  premises  outside 
and  is  then  taken  by  him  into  the  premises  {Boulton  v.  Hunt,  1914, 
109  L.  T.  245;  77  J.  P.  337). 

173.     .     The   proprietors   of  a   weekly  newspaper   inserted  in 

certain  issues  of  their  paper  a  notice  offering  a  money  prize  to  the 
person  who;  on  a  coupon  cut  from  the  paper  and  sent  to  their  office, 
should  give  a  correct  forecast  of  the  results  of  certain  football  matches. 
The  papers  were  sold  by  the  proprietors  to  the  newsagents,  who  retailed 
them  to  the  pubhc.  No  papers  were  sold  directly  to  the  public  by  the 
proprietors,  and  no  coupons  were  sold  apart  from  the  papers.  A  certain 
number  of  papers  were  bought  by  members  of  the  public  from  the 
newsagents  solely  for  the  sake  of  the  coupons.  It  was  held  that  the 
proprietors  of  the  paper  used  their  premises  solely  for  the  selHng  of 
newspapers,  and  not  for  the  receipt  of  money  on  a  promise  to  pay  on  a 
contingency,  and  accordingly  that  they  had  not  contravened  sec.  1  of 
the  Betting  House  Act,  1853  {Leng  &  Co.  v.  Mackintosh,  [1914] 
S.  C.  (J.)  77). 

173.     .     A  bookmaker  occupied  premises  where  he  carried  on 

his  business  by  receiving  communications  from  his  clients  by  telephone, 
the  client  subsequently  sending  by  post  a  note  of  the  bet,  along  with 
a  postal  order  for  the  sum  staked.     In  a  prosecution  of  the  bookmaker 
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for  a  contravention  of  the  Betting  House  Act,  1853,  no  instance  was 
proved  of  money  being  received  by  the  bookmaker  before  the  race  on 
which  it  was  staked  was  run,  but  it  was  proved  that  chents  did  not 
receive  their  winnings  until  after  their  money  had  been  received  by  the 
bookmaker.  It  was  held  that  the  bookmaker  had  committed  a  contra- 
vention of  the  Act  {Traynor  v.  Macpherson,  [1914]  S.  C.  (J.)  174). 

173.     .     The    owner    of    an    automatic    machine,    under    an 

arrangement  with  a  shopkeeper,  kept  the  machine  in  the  shop  for  the 
purpose  of  persons  resorting  thereto  using  it  in  the  following  manner : 
The  operator  placed  a  halfpenny  in  a  slot  and  turned  a  handle  in  the 
machine,  thereby  setting  mechanism  in  motion  whereby  a  ball  was 
released  and  fell  through  a  number  of  projecting  pins.  Under  the  pins 
was  a  figure  holding  a  cap.  By  means  of  a  handle  the  figure  could  be 
manipulated  by  the  operator  in  such  a  way  that  by  the  exercise  of  some 
skill  the  ball  would  fall  into  the  cap.  This  would  happen  on  the 
average  once  in  eight  times.  When  the  operator  was  successful  a  check 
was  ejected  from  the  machine,  which  could  be  exchanged  in  the  shop 
for  one  or  two  pennyworth  of  sweets,  according  to  the  face  value  of  the 
check.  The  operators  were  chiefly  boys  resorting  to  the  shop,  and  the 
shopkeeper  under  the  arrangement  was  remunerated  by  the  owner  of 
the  machine  paying  her  the  value  of  the  sweets  exchanged  and  a  per- 
centage of  the  profits  of  the  machine.  It  was  held,  first,  that  on  the 
above  facts  there  was  evidence  on  which  a  magistrate  could  find  that 
the  real  consideration  for  which  the  halfpenny  was  paid  was  the  chance 
of  winning  sweets,  and  not  the  opportunity  of  exercising  skill;  and 
secondly,  that  the  use  of  the  shop  for  the  purpose  of  inviting  players  to 
manipulate  the  machine  was  an  offence  within  sec.  1  of  the  Betting 
Act,  1853  [Peers  v.  Caldwell;  Taylor  v.  Caldwell,  [1916]  1  K.B.  371; 
85  L.  J.  K.B.  754— D.). 

173.     .     The  appellant  P.  was  the  owner  of  a  machine  which 

was  placed  in  the  sweet  shop  of  the  appellant  B.  The  machine  con- 
sisted of  a  case,  in  which  was  the  figure  of  a  clown,  fixed  on  a  movable 
base  with  his  hat  inverted  in  his  hand.  When  a  penny  was  placed 
in  the  slot  of  the  machine  a  ball  was  released  from  the  top  of  the 
machine,  which  rolled  down,  its  course  being  rendered  uncertain  by  the 
presence  of  groups  and  rows  of  pins.  The  player  attempted,  by  mani- 
pulating a  handle  attached  to  the  base  on  which  the  clown  was  fixed, 
to  move  the  figure  so  that  the  ball  was  caught  in  the  inverted  hat.  If 
the  player  was  successful,  he  obtained  a  disc  entitling  him  to  two 
pennyworth  of  sweets.  The  appellants  were  convicted  of  using  B.'s 
shop  for  the  purpose  of  betting,  contrary  to  sec.  1  of  the  Betting  Act, 
1853.  It  was  held  that  it  was  a  question  of  fact  for  the  jury  whether 
the  transaction  between  the  appellants  and  the  player  at  the  machine 
amounted  to  a  receiving  by  the  appellants  of  money  as  or  for  the  con- 
sideration of  a  promise  to  give  thereafter  a  disc  entitling  the  player 
to  two  pennyworth  of  sweets  on  the  event  or  contingency  of  the  player 
successfully  catching  the  ball  in  the  c1o\^ti's  hat,  and  that,  as  the  jury 
had  been  properly  directed  on  this  question,  the  convictions  must 
stand  (Rex  v.  Peers;  Rex  v.  Brown,  86  L.  J.  K.B.  797— CCA. ). 

173.     .     Peers  v.  Caldwell;  Rex  v.  Peers,  supra,  were  discussed 

in  Forte  v.  Macalister,  [1917]  2  Ir.  E.  387,  and  the  Court  refused  to 
follow  them. 
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179.  Bigamy. — On  a  prosecution  for  bigamy,  the  prisoner  being 
charged  with  having  in  1914  gone  through  the  ceremony  of  marriage 
while  a  marriage  contracted  by  him  in  1903  still  subsisted,  he  set  up  the 
defence  that  in  1903  his  wife,  whom  he  had  married  in  Egypt  in  1898, 
was  then  living,  and  that,  therefore,  he  had  not  committed  an  offence 
by  going  through  the  ceremony  of  marriage  in  1914.  No  evidence  was 
adduced  as  to  the  fact  of  the  Egyptian  marriage,  or  of  its  validity 
according  to  Egyptian  law,  except  the  prisoner's  own  statement.  It 
was  held  that  this  was  not  sufficient  proof  of  the  Egyptian  marriage. 
In  order  to  prove  a  foreign  marriage  expert  evidence  must  be  adduced, 
whether  the  prisoner  relies  on  it  for  his  defence  or  the  Crown  relies  on 
it  in  a  prosecution  for  bigamy  {Rex  v.  Naguib,  86  L.  J.  K.B.  709; 
[1917]  1  K.B.  359— CO. A.). 

183.     .     By   the   Criminal  Justice   Administration   Act,    1914, 

the  husband  or  wife  of  a  person  charged  with  bigamy  may  be  called 
as  a  witness  for  prosecution  or  defence  and  without  the  consent  of  the 
person  charged  (sec.  28  (3) ).  "  May  be  called  as  a  witness  "  means 
competent  but  not  compellable — see  Leach  v.  Director  of  Public  Prose- 
cutions, [1912]  A.C.  305;  81  L.  J.  K.B.  616,  [Supp.  13,  p.  750]. 

199.  Billeting.— The  Naval  Billeting  &c.  Act,  1914,  extends  to  the 
Naval  Forces  the  provisions  of  the  Army  Act  relating  to  billeting  and 
impressment  of  carriages,  &c.,  in  case  of  war  or  emergency. 

207.  Bills  of  Exchange.— A  bill  is  "  complete  "  within  sec.  29  of 
the  Act  although  not  yet  accepted  by  the  drawee  {National  Park  Bank 
V.  Berggren  &  Co.,  1914,  110  L.  T.  907;  30  T.  L.  K.  387). 

207.     .     A  holder  in  due  course  does  not  sue  as  trustee  for  a 

prior  indorser  because,  in  lieu  of  suing  him  he  sues  the  acceptor  at  the 
request  of  or  upon  the  indemnity  of  such  indorser  {ihid.). 

207.     .     A  promise  not  to  present  a  promissory  note  payable 

after  demand,  during  the  currency  of  a  post-dated  cheque  given  in 
respect  of  the  sum  due  on  the  note,  is  a  good  consideration  for  the 
cheque  {Elkington  v.  Cooke-Hill,  1914,  30  T.  L.  R.  670). 

212.     .     The  Bills  of  Exchange  (Time  of  Noting)  Act,   1917, 

provides  that  in  sub-sec.  4  of  sec.  51  of  the  Bills  of  Exchange  Act,  1882 
(which  relates*  to  the  time  of  noting  a  dishonoured  bill),  the  words  "it 
must  be  noted  on  the  day  of  its  dishonour  "  shall  be  repealed,  and  the 
following  words  shall  be  substituted  therefor,  namely,  "  it  may  be 
noted  on  the  day  of  its  dishonour  and  must  be  noted  not  later  than  the 
next  succeeding  business  day." 

217.     .     Evidence  of  an  oral  agreement  in  defeasance  of  the 

contract  contained  in  a  bill  must  be  distinguished  from  that  of  an  agree- 
ment to  suspend  its  coming  into  operation.  The  latter  is  admissible, 
the  former  is  not  {Hitchings  &  Colthurst  Co.  v.  Northern  Leather  Co. 
of  America,  [1914]  3  K.B.  907;  83  L.  J.  K.B.  1819). 

226.  Bills  of  Lading. — By  a  charterparty  the  sellers  of  certain 
timber  chartered  a  ship  belonging  to  the  defendants  to  load  a  cargo  of 
timber  at  Grindstone  Island,  New  Brunswick,  and  proceed  to  Man- 
chester.    The  charterparty  provided  :    ' '  Freight  payable  on  measure- 
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ment  oi  quantity  delivered  as  and  when  ascertained  at  the  port  of 
discharge  ...  All  responsibility  whatsoever  of  the  charterers  here- 
under ceases  as  soon  as  the  cargo  is  alongside."  "  Captain  or  agent  to 
sign  bills  of  lading  as  per  surveyor's  return  for  the  cargo.  .  .  ." 
**  Bills  of  lading  shall  be  conclusive  evidence  against  the  owners  as 
establishing  the  quantity  delivered  to  the  ship  as  stated  therein." 
"The  captain's  or  agent's  signature  to  be  accepted  in  all  cases 
as  binding  on  owners."  There  was  an  exception  of  "  perils  of 
the  sea."  The  master's  agent  signed  a  bill  of  lading  as  follows: 
"  Shipped  in  good  order  and  well-conditioned  on  board  the  s.s.  Kyle- 
strome  ...  in  accordance  with  the  charterparty  .  .  .  the  terms,  con- 
ditions, exceptions  (including  negligence  clause)  contained  in  which  are 
herewith  incorporated.  ..."  It  was  held  that  the  defendants  were 
bound  by  the  words  of  the  bill  of  lading,  and  were  estopped  from  giving 
evidence  that  all  the  timber  stated  in  the  bill  of  lading  to  have  been 
shipped  on  board  had  not  in  fact  been  so  shipped  (Crossfield  &  Co.  v. 
Kyle  Shipping  Co.,  85  L.  J.  K.B.  1310;  [1916]  2  K.B.  885— C. A.). 

227.  .  A  bill  of  lading  presented  to  and  signed  by  the  ship- 
owner's agent  stated  that  937  tons  of  ore  had  been  shipped  on  board. 
A  document  attached  to  the  bill  of  lading  by  the  shipowners'  agent 
stated  that  "  a  quantity  said  to  be  937  tons  "  had  been  received.  The 
bill  of  lading  contained  the  clause,  "  Weight,  measurement,  contents, 
and  value  (except  for  the  purpose  of  estimating  freight)  unknown."  It 
was  held  that  the  shipowners  were  not  bound  by  the  statement  in  the 
bill  of  lading  that  937  tons  had  been  received,  and  were  entitled  to  show 
that  a  lesser  weight  had  in  fact  been  received  {New  Chinese  Antimony 
Co.  V.  Ocean  Steamship  Co.,  86  L.  J.  K.B.  1417;  [1917]  2  K.B.  664— 
C.A.). 

227.     .     A   through   bill  of  lading  gave  the   carrier   "  liberty 

to  convey  goods  in  craft  and /or  lighters  to  and  from  the  steamer 
at  the  risk  of  the  owners  of  the  goods."  It  was  held  that  this 
did  not  protect  the  carrier  from  liability  for  loss  through  transhipping 
by  means  of  an  unsea worthy  lighter  (Wilson,  Sons  &  Co.  v.  "  Galileo  " 
(Cargo  Owners);  The  Galileo,  [1915]  A.C.  199;  83  L.  J.  P.  102; 
30  T.  L.  E.  612— H.L.). 

227.     .     A  charterparty  provided  that  the  ship  should  proceed 

to  Port  Louis,  Mauritius,  and  there  load  a  cargo  of  sugar,  and  there- 
with proceed  to  certain  British  ports,  "  The  captain  to  sign  Eastern 
trade  bills  of  lading,  which  are  to  be  deemed  conclusive  proof  of  cargo 
shipped."  The  cargo  was  shipped  under  a  bill  of  lading,  which  stated 
that  there  had  been  shipped  a  certain  number  of  bags  and  pockets  of 
sugar  of  a  specified  weight,  and  contained  the  clauses:  "Weight, 
measure,  quality,  contents,  and  value  unknown,"  and  "  Freight  and 
all  other  conditions  and  exceptions  as  per  charterparty."  A  claim  by 
[indorsees  of  the  bill  of  lading  against  the  shipowners  for  alleged  short 
delivery  of  the  cargo  having  been  referred  to  arbitration,  the  arbitrator 
found  as  a  fact  that  the  weight  of  the  cargo  delivered  was  less  than 
the  weight  of  the  cargo  stated  in  the  bill  of  lading  to  have  been  shipped. 
On  a  Case  stated  by  the  Arbitrator.  It  w^as  held  that  the  clause  in  the 
bill  of  lading,  "  Freight  and  all  other  conditions  and  exceptions  as  per 
charterparty,"  did  not  incorporate  into  the  bill  of  lading  the  conclusive 
evidence  clause  of  the  charterparty,  and  therefore  that  the  claim  failed, 
it  being  clear  that,  in  the  absence  of  that  clause  in  the  bill  of  lading, 
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the  clause  "  Weight,  measure,  .  .  .  unknown  "  in  that  document  pro- 
tected the  shipowners  against  liability  to  the  indorsees  as  regards  the 
weight  or  measure  of  the  cargo  as  therein  appearing  (Hogurth  Shipping 
Co.  V.  Blythe,  Green,  Jourdain  d  Co.,  86  L.  J.  K.B.  1426;  [1917]  2 
K.B.  534— C. A.). 

231.  .  The  plaintiffs  shipped  mining  machinery  by  the  defen- 
dants' vessel  from  London  to  Buenos  Aires,  via  Newport.  A  large 
cylinder,  which  formed  part  of  the  machinery  in  question,  sustained 
an  accidental  injury  on  the  quay  at  Newport  while  restowage  operations 
were  in  progress.  In  answer  to  a  claim  by  the  plaintiffs  for  the  damage 
done  to  the  cylinder,  the  defendants  relied  on  an  exception  in  the  bill 
of  lading,  which  excepted  breakage,  even  though  caused  by  the  negli- 
gence of  the  shipowners'  servants.  The  plaintiffs  contended  that  the 
defendants  had  no  right  to  move  the  goods  in  question  from  the  hold 
in  which  they  were  originally  stowed  for  the  purpose  of  restowing  them 
in  another  hold ;  that  they  were  not  entitled  to  place  them  on  the  quay 
while  this  operation  was  in  progress;  and  that,  as  the  defendants  were 
committing  a  breach  of  their  contract  when  the  damage  was  done  to 
the  cylinder,  they  were  not  protected  by  the  exception  in  the  bill  of 
lading.  It  was  held  that  in  removing  the  cylinder  from  one  hold  with 
a  view  to  stowing  it  in  another,  and  in  the  meantime  temporarily 
depositing  it  on  the  quay,  the  defendants  were  not  committing  any 
breach  of  their  contract  of  carriage  as  contained  in  the  bill  of  lading, 
and  that  accordingly  they  were,  under  the  exemption  contained  therein, 
exempted  from  liability  for  the  damage  which  had  occurred  {Bruce, 
Marriott  (ft  Co.  v.  Moulder  Line,  86  L.  J.  K.B.  509;  [1917]  1  K.B.  72 
— C.A.). 

235.     .     The    owner   of   goods    contracted    with    a   steamship 

company  undera  through  bill  of  lading  for  their  conveyance  and  delivery, 
including  transhipment  by  barge  at  a  port  en  route,  and  a  company 
contracted  with  the  steamship  company  to  supply  a  barge  to  tranship 
the  goods.  It  was  held  that  the  company  committed  a  tort  against 
the  owners  of  the  goods  by  supplying  an  unseaworthy  barge  and  were 
liable  in  damages  ("  The  Termagant,"  1914,  30  T.  L.  E.  377). 

248.  Bills  of  Sale.— A  bill  of  sale  within  the  Bills  of  Sale  Act, 
1878,  was  given  on  May  15,  1916.  Three  days  afterwards  the  chattels 
comprised  in  the  bill  of  sale  were  seized  in  execution  by  the  sheriff  for 
judgment  creditors.  The  bill  of  sale  was  never  registered.  The 
County  Court  Judge  found  as  a  fact  that  the  chattels  were  in  the 
apparent  possession  of  the  debtor  when  seized,  and  that  the  bill  of  sale 
was  therefore  void  as  against  the  judgment  creditors  for  want  of  regis- 
tration under  sec.  8  of  the  Bills  of  Sale  Act,  1878.  The  Divisional 
Court  affirmed  the  County  Court  Judge,  and  held,  further,  upon  points 
of  law  not  raised  before  him,  that  the  bill  of  sale  was  not  good  without 
registration  for  seven  days,  and  that  seizure  by  the  sheriff  did  not 
prevent  the  chattels  from  being  in  the  apparent  possession  of  the 
debtor.  It  was  held  that  there  was  ample  evidence  for  the  finding  of 
fact  by  the  County  Court  Judge,  and  that  they  could  not  hear  arguments 
on  points  of  law  not  before  him  (Sales  Agency,  Lini.  v.  Elite  Theatres, 
86  L.  J.  K.B.  1060;  [1917]  2  K.B.  164— C.A.). 

247.     .     Delivery  warrants  are  bills  of  sale  if  they  are  in  fact 

given  to  lenders  as  security  for  their  advances  (Dublin  City  Distillery  v. 
Doherty,  [1914]  A.C.  823;  83  L.  J.  P.C.  265— H.L.). 

47 


Vol.  II.  BILLS  OF  SALE.  248-255 

248,  249.     .     By  a  bill  of  sale  made  in  the  form  required  by 

the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  the  grantor,  in  con- 
sideration of  450L,  stated  to  be  "  now  paid  "  to  her,  assigned  certain 
chattels  to  secure  repayment  of  450Z.  with  interest.  The  450L,  by 
arrangement  between  the  parties,  was  applied  as  to  lOOL  in  payment  of 
a  debt  of  the  grantor,  as  to  325L  in  discharge  of  the  instalments  unpaid 
under  a  previous  bill  of  sale  from  the  grantor  to  the  same  grantee,  such 
instalments  not  yet  having  all  fallen  due,  though  the  grantee's  right  to 
enter  and  seize  the  chattels  had  arisen,  and  as  to  the  balance  of  251.  was 
paid  to  the  grantor.  A  cheque  for  4:501.  was  drawn  by  the  grantee  in 
favour  of  the  grantor ;  and  she  went  to  the  bank  to  cash  it  accompanied  by 
a  clerk  of  the  grantee,  and  returned  to  the  grantee's  office  and  paid  the 
lOOL  and  3251.  as  arranged.  It  was  held  that  the  consideration  for  the 
bill  of  sale  was  not  truly  set  forth  within  sec.  8  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  and  the  bill  was  therefore  void  as  to  the 
personal  chattels  comprised  therein.  Richardson  v.  Harris,  22  Q.B.  D. 
268,  was  followed.  Ex  parte  National  Mercantile  Bank;  In  re  Haynes, 
15  Ch.  D.  42;  49  L.  J.  Bk.  62,  was  not  followed  {Parsons  v.  Equitable 
Investment  Co.,   [1916]  2  Ch.  527;  85  L.  J.  Ch.  761— C.A.). 

250.     .     The  grantor  of  a  bill  of  sale  was  described  therein  as 

a  Baptist  minister,  the  address  of  his  residence  in  Essex  being  also 
stated.  Until  1909  he  had  held  a  pastorate  as  a  Baptist  minister  in 
the  neighbourhood  of  his  residence,  relinquishing  it  in  that  year.  He 
continued  subsequently  to  preach,  lecture,  and  visit  the  poor,  but  not 
in  connection  with  any  particular  church.  At  the  time  of  the  granting 
of  the  bill,  July  17,  1913,  his  name  was  on  the  register  of  Baptist 
ministers,  and  in  the  following  month  he  preached  on  five  occasions  at 
Chelmsford  near  his  residence,  receiving  a  fee  for  so  doing.  He  also 
carried  on  a  business  in  London  as  a  director  of  public  companies 
{Barron  v.  Potter,  [1915]  3  K.B.  593;  84  L.  J.  K.B.  2008— C. A.). 

251.     .     The  plaintiff  agreed  to  borrow  on  the  security  of  her 

furniture  601.  from  the  defendant.  The  defendant's  agent  took  an 
inventory  of  the  plaintiff's  furniture,  and  asked  the  plaintiff  to  pay  to 
him  30s.,  stating  that  otherwise  the  matter  could  not  go  through. 
The  plaintiff  in  consequence  gave  him  a  cheque  for  30s.  on  condition 
that  the  cheque  should  not  be  cashed  until  the  loan  had  been  made. 
The  bill  of  sale  was  then  executed,  and  the  60L  was  paid  in  cash 
without  any  deduction  to  the  plaintiff.  The  bill  contained  no  state- 
ment in  respect  of  the  cheque  for  the  30s.  It  was  held  that  the 
payment  by  cheque  of  the  30s.  was  not  a  condition,  subject  to  which 
the  bill  of  sale  was  made  or  given,  within  the  meaning  of  sec.  10 
(3)  of  the  Bills  of  Sale  Act,  1878,  and  that  therefore  it  was  not 
necessary  that  the  payment  should  be  stated  in  the  body  thereof  or 
written  on  the  same  paper  or  parchment  therewith  before  registration, 
and  that  the  bill  of  sale  was  not  on  that  account  void  {Graham  v. 
Hart,  86  L.  J.  K.B.  Ill;  [1917]  1  K.B.  201— C. A.). 

255.     .     x\n  agreement  between  a  grantor  and  grantee  of  a  bill 

of  sale  given  by  way  of  security  for  payment  of  a  debt,  whereby  the 
terms  of  payment  in  the  bill  of  sale  are  varied,  but  made  subsequent  to 
the  execution  of  the  bill  of  sale  and  constituting  a  separate  transaction 
therefrom,  is  not  a  defeasance  of  the  bill  of  sale  within  sub-sec.  3,  sec.  10 
of  the  Bills  of  Sale  Act,  1878,  rendering  the  registration  of  the  bill  of 
sale  void  {Lester  v.  Hickling,  [1916]  2  K.B.  302;  85  L.  J.  K.B.  1060). 
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256.     .     A  bill  of  sale  is  not  out  of  accordance  with  the  statutory 

form  because  the  wife  of  the  grantor  joins  in  in  order  that  she  may  not 
be  able  to  claim  that  she  has  any  int-erest  in  the  chattels  {Brandon  Hill,. 
Lim.  V.  Lane,  [1915]  1  K.B.  250;  84  L.  J..K.B.  347;  59  S.  J.  75). 

257.     .     A  bill  is  not  brought  under  the  statutory  amount  if 

made  for  SOI.,  but  21.  2s.  Od.  is  retained  by  the  grantee  with  the  consent 
of  the  grantor  for  the  grantee's  solicitor's  costs  {London  and  Provinces 
Discount  Co.  v.  Jones,  [1914]  1  K.B.  147;  83  L.  J.  K.B.  403). 

270.  Births,  Registration  of. — The  Notification  of  Births  (Exten- 
sion) Act,  1915,  extends  the  Notification  of  Births  Act,  1907,  [Supp.  13, 
p.  91],  to  areas  in  which  it  has  not  been  adopted  (sec.  1).  It  provides 
further  that  any  local  authority  within  the  meaning  of  the  principal 
Act  (whether  a  sanitary  authority  or  not)  may,  for  the  purpose  of  the 
care  of  expectant  mothers,  nursing  mothers,  and  young  children, 
exercise  any  powers  which  a  sanitary  authority  has  under  the  Public; 
Health  Acts,  1875  to  1907,  or  the  Public  Health  (London)  Act,  1891,. 
as  the  case  requires  (sec.  2  (1) ).  Any  expenses  incurred  in  the  exercise 
of  these  powers  shall  be  defrayed  in  the  same  manner  as  expenses  of 
the  local  authority  are  defrayed  under  the  principal  Act  (sec.  2  (2) ). 
Any  such  powers  may  be  exercised  in  such  manner  as  the  authority 
direct  by  a  committee  or  committees  which  shall  include  women  and 
may  comprise,  if  it  is  thought  fit,  persons  who  are  not  members  of  the 
authority.  Any  such  committee  may  be  empowered  by  the  authority 
by  which  it  is  appointed  to  incur  expenses  up  to  a  limit  for  the  time 
being  fixed  by  the  authority,  and,  if  so  empowered,  shall  report  any 
expenditure  by  them  to  the  authority  in  such  manner  and  at  such  times 
as  the  authority  may  direct.  A  committee  appointed  for  the  purposes 
of  this  section  shall  hold  office  for  such  period  not  exceeding  three  years 
as  the  authority  by  which  it  is  appointed  may  determine  (sec.  2  (3) ). 

270.     .     The  Maternity  and  Child  Welfare  Act,  1918,  amends 

sec.  3  of  the  Notification  of  Births  (Extension)  Act,  1915,  to  read  as 
if  the  following  words  were  inserted  at  the  end  of  paragraph  (6)  of  sub- 
sec.  1  and  paragraph  (b)  of  sub-sec.  2,  namely:  "  and  for  the  purpose 
of  any  such  arrangements  may,  subject  to  the  sanction  aforesaid,  exer- 
cise the  like  powers  as  they  are  entitled  to  exercise  for  the  purpose  of 
the  provision  of  hospitals."  The  Act  provides  also  that  any  local 
authority  withjn  the  meaning  of  the  Notification  of  Births  Act,  1907, 
may  make  such  arrangements  as  may  be  sanctioned  by  the  Local 
Government  Board,  for  attending  to  the  health  of  expectant  mothers 
and  nursing  mothers,  and  of  children  who  have  not  attained  the  age  of 
five  years  and  are  not  being  educated  in  schools  recognised  by  the  Board 
of  Education :  Provided  that  nothing  in  this  Act  shall  authorise  the 
establishment  by  any  local  authority  of  a  general  domiciliary  service 
by  medical  practitioners  (sec.  1).  It  is  further  provided  that  every 
council  in  England  and  Wales  exercising  powers  under  this  Act  or 
under  sec.  2  of  the  Notification  of  Births  (Extension)  Act,  1915,  shall 
fcablish  a  maternity  and  child  welfare  committee,  and  all  matters 
slating  to  the  exercise  of  the  powers  of  the  council  under  this  Act  or 
under  the  Notification  of  Births  (Extension)  Act,  1915  (except  the 
power  of  raising  a  rate  or  of  borrowing  money),  shall  stand  referred  to 
such  committee,  and  the  council,  before  exercising  any  such 
powers,  shall,  unless  in  their  opinion  the  matter  is  urgent,  receive 
and  consider  the  report  of  the  maternity  and  child  welfare  committee 
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with  respect  to  the  matter  in  question,  and  the  council  may  also  dele- 
gate to  the  maternity  and  child  welfare  committee,  with  or  without 
restrictions  or  conditions  as  they  think  fit,  any  of  their  powers  under 
that  Act  or  this  Act,  except  the  power  of  raising  a  rate  or  of  borrowing 
money  (sec.  2  (1)). 

274.  Bishop. — Further  Sees  were  founded  by  the  Bishoprics  of 
Bradford  and  Coventry  Act,  1918. 

281.  Black  List. — Greenlands  v.  Wilmshurst,  [Supp.  13,  p.  92], 
was  reversed  by  the  House  of  Lords,  suh  nom.  London  Association  for 
Protection  of  Trade  v.  Greenlands,  [1916]  2  A.C.  15;  85  L.  J.  K.B.  698 
— H.L.  :  see  post,  under  Privilege. 

287.  Blank  Transfer. — On  the  subject  of  share  certificates  with 
indorsed  blank  transfers,  see  also  Fuller  v.  Glyn,  Mills,  Currie  &  Co., 
[1914]  2  K.B.  168;  83  L.  J.  K.B.  764,  where  it  was  held  that  the 
holders  (a  bank)  were  not  put  upon  inquiry  by  the  mere  fact  of  the 
transferors  transferring  the  shares  as  security  for  their  own  account. 

299.  Blockade.— By  Order  in  Council  dated  August  20,  1914,  the 
British  Government  adopted  the  Declaration  of  London  (subject  to 
certain  modifications)  for  the  purposes  of  the  war :  see  Declaration  of 
London  Order  in  Council,  No.  2,  1914.  Further  modifications  were 
made  by  Orders  in  Council  of  October  29,  1914,  October  20,  1915,  and 
March  30,  1916.  By  the  Maritime  Eights  Order  in  Council,  1916 
(July  7,  1916),  the  above  Orders  were  withdrawn,  but  it  was  ordered 
that  the  validity  of  anything  done  under  the  withdrawn  Orders  should 
not  be  affected.  For  the  removal  of  doubts  it  was  further  ordered  that 
the  following  provisions  should  be  observed  :  — 

(a)  The  hostile  destination  required  for  the  condemnation  of  con- 
traband articles  shall  be  presumed  to  exist,  until  the  contrary  is  shown, 
if  the  goods  are  consigned  to  or  for  an  enemy  authority,  or  an  agent  of 
the  enemy  State,  or  to  or  for  a  person  in  territory  belonging  to  or 
occupied  by  the  enemy,  or  to  or  for  a  person  who,  during  the  present 
hostilities,  has  forwarded  contraband  goods  to  an  enemy  authority,  or 
an  agent  of  the  enemy  State,  or  to  or  for  a  person  in  territory  belonging 
to  or  occupied  by  the  enemy,  or  if  the  goods  are  consigned  "  to  order," 
or  if  the  ship's  papers  do  not  show  who  is  the  real  consignee  of  the 
goods. 

(b)  The  principle  of  continuous  voyage  or  ultimate  destination  shall 
be  applicable  both  in  cases  of  contraband  and  of  blockade. 

(c)  A  neutral  vessel  carrying  contraband  with  papers  indicating  a 
neutral  destination,  which,  notwithstanding  the  destination  shown  on 
the  papers,  proceeds  to  an  enemy  port,  shall  be  liable  to  capture  and 
condemnation  if  she  is  encountered  before  the  end  of  her  next  voyage. 

(d)  A  vessel  carrying  contraband  shall  be  liable  to  capture  and  con- 
demnation if  the  contraband,  reckoned  either  by  value,  weight,  volume, 
or  freight  forms  more  than  half  the  cargo. 

For  the  provisions  of  the  Declaration  of  London,  see  Supplements 
for  1914-15. 

318.  Board  of  Trade. — ^For  Articles  of  Commerce  (Eeturns,  &c.) 
Act,  1914,  see  under  Engross,  post. 
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356.  Borough. — By  the  County  and  Borough  Councils  (Qualifica- 
tion) Act,  1914,  a  person  of  either  sex  is  qualified  for  election  as 
councillor  or  alderman  of  a  borough  council  if  he  or  she  has  resided 
within  the  county  during  the  whole  of  the  twelve  months  preceding 
the  election.  The  qualification  is  additional  to  those  already  existing. 
The  Act  will  neither  entitle  a  woman  to  become  ex  officio  a  Justice  of 
the  Peace  nor  mayor. 

367.  Borrowing  Powers.— The  Public  Works  Loans  Act,  1914, 
declares  that  the  repeal  by  the  Housing,  Town  Planning  &c.  Act,  1909, 
of  sec.  83  of  the  Housing  of  the  Working  Classes  Act,  1890  (limiting 
the  rate  of  interest  on  loans  by  the  Public  Works  Loan  Commissioners 
to  not  less  than  3|  per  cent.),  was  not  intended  to  affect  loans  by  the 
Commissioners  to  other  than  local  authorities. 

385.  Boxing  Match.— Barber  v.  Penley,  [1893]  2  Ch.  447;  62  L.  J. 
Ch.  623,  was  followed  in  Lyons  v.  Gulliver,  [1914]  1  Ch.  631; 
83  L.  J.  Ch.  281 — C.A.,  post,  under  Nuisance. 

389.  Breach  of  Promise. — Pecuniary  loss  sustained  by  a  woman 
through  giving  up  an  employment  or  business  in  consideration  of  a 
promise  of  marriage,  or  any  similar  loss  suffered  in  such  circumstances, 
is  not  special  damage  flowing  from  the  breach  of  the  promise  to  marry 
so  as  to  be  recoverable  by  her  in  an  action  against  the  personal  repre- 
sentative of  the  promis&or  {Quirk  v.  Thomas  {Executor  of),  [1916] 
1  K.B.  516;  85  L.  J.  K.B.  519— C. A.). 

390.     .     As  to  how  far  the  bodily  infirmity  of  the  plaintiff  may 

be  a  defence  to  an  action  for  breach  of  promise,  see  Jeffersen  v.  Paskell, 
[1916]  1  K.B.  57;  85  L.  J.  K.B.  39&— C.A. 

391.     ,     Where,  on  an  engagement  to  marry,  an  engagement 

jring  is  given  by  the  man  to  the  woman  there  is  an  implied  condition 
that  if  she  breaks  off  the  engagement  the  ring  shall  be  returned  {Jacobs 
V.  Davis,  86  L.  J.  K.B.  1497;  [1917]  2  K.B.  532). 

392.  Bread. — A  person  was  convicted  for  selling  bread  otherwise 
than  by  weight,  contrary  to  sec.  4  of  the  Bread  Act,  1836.  He  applied 
for  a  certiorari  on  the  ground  that  one  of  the  Justices  had  sat  and  acted 
as  chairman  of  the  Court,  he  being  at  that  time  concerned  in  the 
business  of  a  baker.  The  affidavit  in  support  of  the  rule,  however,  did 
not  state  that  at  the  time  of  the  hearing  the  applicant  was  ignorant  of 
this  fact.  It  was  held  that  this  omission  precluded  him  from  claiming 
a  rule  ex  debito  justitise.  Its  grant  became  therefore  discretionary,  and 
in  the  circumstances  was  refused  {R.  v.  Williams;  Ex  parte  Phillips, 
[1914]  1  K.B.  608;  83  L.  J.  K.B.  528). 

392.     .     As  to  the  meaning  of  bread  sold  "  in  any  other  manner 

than  by  weight  within  the  meaning  of  the  London  Bread  Act,  1822,"  see 
Lyons  &  Co.  v.  Houghton,  [1915]  1  K.B.  489;  84  L.  J.  K.B.  979. 

396.  Bribery. — The  colonel  of  a  regiment  accepted  a  bribe  to  favour 
a  particular  firm  in  regard  to  a  canteen  contract.     This  was  held  to  be 
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common  law  bribery  {R.  v.  Whittaker,  [1914]  3  K.B.  1283;  84  L.  J. 
K.B.  225;  30  T.  L.  R.  627— C.C.A.). 

397.     .     The  Prevention  of  Corruption  Act,  1916,  provides  for 

an  increase  in  the  maximum  penalty  which  may  be  inflicted  upon  a 
person  convicted  on  indictment  of  a  misdemeanour  under  the  Public 
Bodies  Corrupt  Practices  Act,  1889,  or  the  Prevention  of  Corruption 
Act,  1906,  in  cases  where  the  matter  or  transaction  in  relation  to  which 
the  offence  was  committed  was  a  contract  or  a  proposal  for  a  contract 
with  the  Crown  or  any  Government  Department  or  any  public  body  or 
a  sub-contract  to  execute  any  work  comprised  in  such  a  contract  (sec.  1). 
Where  in  any  proceedings  against  a  person  for  an  offence  under  the 
Prevention  of  Corruption  Act,  1906,  or  the  Public  Bodies  Corrupt 
Practices  Act,  1889,  it  is  proved  that  any  money,  gift,  or  other  con- 
sideration has  been  paid  or  given  to  or  received  by  a  person  in  the 
employment  of  the  Crown,  or  any  Government  Department  or  a  public 
body  by  or  from  a  person,  or  agent  of  a  person,  holding  or  seeking  to 
obtain  a  contract  from  the  Crown  or  any  Government  Department  or 
public  body,  the  money,  gift,  or  consideration  shall  be  deemed  to  have 
been  paid  or  given  and  received  corruptly  as  such  inducement  or  reward 
as  is  mentioned  in  such  Act  unless  the  contrary  is  proved  (sec.  2).  Not- 
withstanding anything  in  the  Summary  Jurisdiction  Acts,  proceedings 
under  the  Prevention  of  Corruption  Act,  1906,  instituted  with  a  view 
to  obtaining  a  summary  conviction  for  an  offence  thereunder  may  be 
commenced  at  any  time  before  the  expiration  of  six  months  after  the 
first  discovery  of  the  offence  by  the  prosecutor  (sec.  3).  This  Act  may 
be  cited  as  the  Prevention  of  Corruption  Act,  1916,  and  the  Public 
Bodies  Corrupt  Practices  Act,  1889,  the  Prevention  of  Corruption  Act, 
1906,  and  this  Act  may  be  cited  together  as  the  Prevention  of  Corrup- 
tion Acts,  1889  to  1916  (sec.  4  (1) ).  In  this  Act  and  in  the  PubHc  Bodies 
Corrupt  Practices  Act,  1889,  the  expression  "  public  body  "  includes, 
in  addition  to  the  bodies  mentioned  in  the  last-mentioned  Act,  local 
and  public  authorities  of  all  descriptions  (sec.  4  (2) ).  A  person  serving 
under  any  such  public  body  is  an  agent  within  the  meaning  of  the 
Prevention  of  Corruption  Act,  1906,  and  the  expressions  * '  agent  ' '  and 
"  consideration  "  in  this  Act  have  the  same  meaning  as  in  the  Preven- 
tion of  Corruption  Act,  1906,  as  amended  by  this  Act  (sec.  4  (3) ). 

410.  British  Ship.— The  Merchant  Shipping  Act,  1894,  sec.  1, 
provides  that  "  A  ship  shall  not  be  deemed  to  be  a  British  ship  unless 
owned  wholly  by  persons  of  the  following  description  ,  .  .  (d)  Bodies 
corporate  established  under  and  subject  to  the  law  of  some  part  of  Her 
Majesty's  dominions,  and  having  their  principal  place  of  business  in 
those  dominions."  The  Merchant  Shipping  Act,  1906,  sec.  1,  provides 
that  *'  (1)  "Where  it  appears  to  the  Commissioners  of  Customs  that 
there  is  any  doubt  as  to  the  title  of  any  ship  registered  as  a  British  ship 
to  be  so  registered,  they  may  direct  the  registrar  of  the  port  of  registry 
of  the  ship  to  require  evidence  .  .  .  that  the  ship  is  entitled  to  be  regis- 
tered as  a  British  ship.  (2)  If  within  such  time,  ...  as  the  Commis- 
sioners fix,  satisfactory  evidence  of  the  title  of  the  ship  to  be  registered 
is  not  so  given,  the  ship  shall  be  subject  to  forfeiture  under  Part  I.  of 
the  principal  Act."  It  was  held,  on  the  evidence  given  to  the  registrar 
of  the  port  of  registry,  that  the  principal  place  of  business  of  a  British 
company  owning  and  registered  as  owning  a  British  ship  had  been  and 
still  was  outside  His  Majesty's  dominions,  and  the  ship  was  therefore 
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forfeit  to  His  Majesty  {The  Polzeath,85  L.  J.  P.  241;  [1916]  P.  241— 

C.A.). 

410.     .     The  steamship  St.  Tudno  had  since  October  3,  1912, 

been  registered  as  a  British  ship  in  the  name  of  the  M.  S.  Co.,  a  duly 
registered  British  company,  by  which  she  was  nominally  owned.  Until 
the  outbreak  of  war  she  was  under  charter  to  the  Hamburg-American 
Line,  and  was  used  as  a  tender  at  Southampton  to  the  vessels  of  that 
line.  On  December  24,  1915,  she  was  seized  in  prize,  and  on  July  28, 
1916,  the  President,  holding  that  the  control  of  the  M.  S.  Co.  was  in 
the  Hamburg- American  Line,  made  a  decree  pronouncing  the  St.  Tudno 
to  be  enemy  property  and  ordering  her  to  be  detained  by  the  Marshal 
until  further  order  (86  L.  J.  P.  1 ;  [1916]  P.  291,  post,  under  Prize). 
In  an  action  brought  in  the  name  of  an  officer  of  Customs  at  Liverpool, 
by  a  writ  in  rem,  claiming  that  the  vessel  was  forfeited  to  His  Majesty, 
on  the  ground  that  at  all  material  times  she  was  registered  as  a  British 
ship  and  was  not  entitled  to  be  so  registered,  it  was  held  that  the  res 
being  still  under  the  control  of  the  Prize  Court,  awaiting  its  final  decree, 
the  Admiralty  Court,  administering  the  municipal  law,  had  no  jurisdic- 
tion to  deal  with  the  vessel  {The  St.  Tudno  {No.  2),  87  L.  J.  P.  105; 
[1918]  P.  174). 

414.  British  Subject. — The  Naturalisation  Act,  1870,  is  repealed 
by,  although  embodied  with  amendments  in,  the  British  Nationality 
and  Status  of  Aliens  Act,  1914.  The  expression  "  statutory  alien  " 
finds  no  place  in  the  latter. 

414.     ^.     The  British  Nationality  and  Status  of  Aliens  Act,  1914, 

provides  for  the  British  nationality  of  any  person  bom  on  a  British  ship 
''  whether  in  foreign  territorial  waters  or  not  "  (sec.  1  (1)  (c)).  Con- 
versely it  is  provided  that  a  person  born  on  a  foreign  ship  in  British 
territorial  waters  is  not  thereby  a  British  subject  (sec.  1  (2) ).  **  Terri- 
torial waters  "  includes  any  port,  harbour,  or  dock  (sec.  27  (1)). 

414.     .     The  privilege  of  British  nationality  of  persons  born 

abroad  is  now  confined  to  the  first  generation,  but  on  the  other  hand  is 
not  confined  to  children  of  natural-born  British  subjects,  the  British 
Nationality  and  Status  of  Aliens  Act,  1914  (which  repeals  inter  alia 
4  Geo.  II.  c.  21  and  13  Geo.  iii.  c.  21),  providing  for  the  British  nation- 
ality of  "  any  person  born  out  of  his  majesty's  dominions,  whose  father 
was  a  British  subject  [i.e.  whether  natural-born  or  naturalised]  at  the 
time  of  that  person's  birth,  and  either  was  born  within  his  majesty's 
allegiance  or  was  a  person  to  whom  a  certificate  of  naturalisation  had 
been  granted  "  (sec.  1  (1)  (6)).  It  is  also  provided  that  the  child  of  a 
British  subject  shall  be  deemed  to  have  been  born  within  His  Majesty's 
allegiance  if  born  in  a  place  where  by  treaty,  capitulation,  grant,  usage, 
sufferance,  or  other  lawful  means.  His  Majesty  exercises  jurisdiction 
over  British  subjects  (sec.  1  (1) ) — e.g.  Egypt  and  other  places  where 
capitulation  agreements  exist;  see  Capitulations. 

415.     .     33  Vict.  c.  14  and  33  &  34  Vict.  c.  102  are  both  repealed 

by,  but  embodied  with  amendments  in,  the  British  Nationality  and 
Status  of  Aliens  Act,  1914. 

415.     .     In   no  case  will  the   naturalisation  of  an   alien   now 

result  ipso  facto   in  the   naturalisation  of   his   infant  children.      Tha 
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Naturalisation  Acts,  1870  and  1895,  are  both  repealed  by  the  British 
NationaHty  and  Status  of  Aliens  Act,  1914,  which  substitutes  for  the 
provisions  of  the  repealed  Acts  in  respect  of  the  infant  children  of  an 
alien  becoming  naturalised  the  provision  that  the  Secretary  of  State 
may,  if  an  applicant  for  naturalisation  so  desires,  include  in  the  certi- 
ficate of  naturalisation  the  name  of  any  infant  child,  who  will  thereupon 
become  a  British  subject.  Such  child  may,  however,  during  the  year 
following  the  attainment  of  his  majority  discard  his  British  nationality 
by  a  declaration  of  alienage  (sec.  5  (1) ).  A  child  thus  naturalised 
by  inclusion  in  his  parent's  certificate  is  deemed  to  have  himself  been 
granted  a  certificate  (sec.  27  (2) ).  It  will  be  observed  that  the  residence 
of  the  child  with  the  parent  in  the  United  Kingdom  or  service  of  the 
father  with  the  Crown  abroad  is  not  essential  for  inclusion  in  the  certi- 
ficate, although  the  Secretary  of  State  may  impose  it,  if  he  so  pleases, 
as  a  condition  of  inclusion. 

415.     .     The    Naturalisation   Act,    1870,    is    repealed    by    the 

British  Nationality  and  Status  of  Aliens  Act,  1914,  and  the  position  of 
naturalised  British  subjects,  formerly  regulated  by  sec.  7  of  the  former, 
is  now  regulated  by  sec.  3  (1)  of  the  latter  statute,  which  provides  that 
"  A  person  to  whom  a  certificate  of  naturalization  is  granted  by  a 
secretary  of  state  shall,  subject  to  the  provisions  of  this  Act,  be  entitled 
to  all  political  and  other  rights,  powers  and  privileges,  and  be  subject 
to  all  obligations,  duties  and  liabilities,  to  which  a  natural-born  British 
subject  is  entitled  or  subject,  and,  as  from  the  date  of  his  naturaliza- 
tion, have  to  all  intents  and  purposes  the  status  of  a  natural-born 
British  subject."  It  will  be  observed  that  the  new  provision  omits  the 
limitation  of  area  to  the  United  Kingdom,  and  makes  therefore  the 
naturalisation  valid  anywhere  in  the  British  Empire;  it  puts  the 
naturalised  British  subject  for  all  purposes  on  the  same  footing  as  a 
natural-born  subject  (e.g.  if  he  goes  abroad  and  has  a  child  there,  the 
latter  will  be  a  British  subject,  whereas  formerly  this  applied  only 
where  the  father  was  natural-bom) ;  and  the  qualification  as  to  his 
position  within  the  limits  of  his  former  State  is  omitted.  But  his 
obligations  to  his  former  State  incurred  before  naturalisation  will  not 
be  affected  without  the  consent  of  that  State,  as  the  change  in  his 
status  takes  effect  only  from  the  date  of  his  naturalisation.  There 
remains,  however,  still  this  difference — that  a  natural-born  British 
subject  cannot  be  deprived,  except  by  his  own  act,  of  his  British 
nationality,  while  one  naturalised  may  have  his  certificate  revoked  if 
it  appears  to  the  Secretary  of  State  that  it  had  been  obtained  by  false 
representations  or  fraud  (sec.  7  of  the'  Act  of  1914). 

415.     .     The  British  Nationality  and  Status  of  Aliens  Act,  1914, 

which  repeals  the  Naturalisation  Act,  1870,  makes  no  provision  in 
substitution  for  sec.  8  of  the  latter  Act.  There  is  now  apparently  no 
distinction  whatever  between  a  natural-born  British  subject  who  has 
become  an  ahen  (in  the  Act  of  1870  called  a  "  statutory  alien  ")  and 
any  other  alien.  A  de-nationahsed  British  subject  resumes  his  nation- 
ality upon  the  same  terms,  in  the  same  manner,  and  with  the  same 
effects  precisely  as  though  he  had  never  been  a  British  subject. 

416.     .     The  question  as  to  the  position  of  children  born  to 

naturalised  British  subjects  after  naturalisation  must  now  be  considered 
as  settled  by  sec.  3  of  the  British  Nationality  and  Status  of  Aliens  Act, 
1914,  which  repeals  the  Naturalisation  Acts,  1870  and  1895,  and  which 
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provides  that  a  naturalised  person  shall,  "  as  from  the  date  of  his 
naturalization,  have  to  all  intents  and  purposes  the  status  of  a  natural- 
bom  British  subject."  Such  children  must,  therefore,  have  precisely 
the  same  status  as.  they  would  have  possessed  had  their  parents  been 
natural-born  British  subjects.  As  to  the  position  of  children  born 
before  naturalisation,  see  sec.  5  (1),  supra. 

416.     .     The    case   of   children   where    the    parent,    a   British 

subject,  becomes  an  alien  is  now  provided  for  by  sec.  12  of  the  British 
Nationality  and  Status  of  Aliens  Act,  1914,  which  repeals  the 
Naturalisation  Act,  1870,  and  enacts  that  "  (1)  Where  a  person  being  a 
British  subject  ceases  to  be  a  British  subject,  whether  by  a  declaration 
of  alienage  or  otherwise,  every  child  of  that  person,  being  a  minor,  shall 
thereupon  cease  to  be  a  British  subject,  unless  such  child,  on  that 
person  ceasing  to  be  a  British  subject,  does  not  become  by  the  law  of 
any  other  country  naturalized  in  that  country :  Provided  that,  where  a 
widow  who  is  a  British  subject  marries  an  alien,  any  child  of  hers  by  her 
former  husband  shall  not,  by  reason  only  of  her  marriage,  cease  to  be  a 
British  subject,  whether  he  is  residing  outside  His  Majesty's  dominions 
or  not.  (2)  Any  child  who  has  so  ceased  to  be  a  British  subject  may 
within  one  year  after  attaining  his  majority  make  a  declaration  that  he 
wishes  to  resume  British  nationality,  and  shall  thereupon  again  become 
a  British  subject."  It  will  be  observed  that  the  question  of  the 
nationality  of  the  infant  child  of  a  British  subject  who  becomes  an 
alien  will  not  now  depend  upon  residence,  but  upon  the  law  of  the 
State  in  which  the  parent  has  become  naturalised.  If  such  law  treats 
the  child  as  naturalised  the  child  will  lose  his  British  nationality ;  other- 
wise he  will  retain  it.  It  will  be  observed  also  that  there  is  now  no 
special  provision  for  or  treatment  of  the  children  of  a  person  re-admitted 
to  British  nationality.  Such  children  are  in  the  same  position  precisely 
as  are  those  of  any  other  alien  who  acquires  British  nationality — 
i.e.  those  born  before  the  re-admission  may,  if  infants,  be  included  in 
the  certificate  of  naturalisation,  while  those  bom  afterwards  will  be 
natural-born  British  subjects.  See  sees.  5  (1)  and  3  (1)  of  the  Act  of 
1914,  sujyra. 

417.     .     By  the  British  Nationality  and  Stetus  of  Aliens  Act, 

1914,  in  the  case  of  a  woman  who  has  lost  her  British  nationality  by 
marrying  an  alien  and  who  has  become  a  widow  or  whose  marriage  has 
been  dissolved,  the  requirement  of  the  Act  as  to  length  of  residence 
as  a  condition  of  her  re-naturalisation  is  not  to  apply  (sec.  2  (5) ).  The 
Secretary  of  State  has  now  discretion  in  a  special  case  to  grant  a  certi- 
ficate of  naturalisation  to  a  minor  even  though  the  conditions  laid  down 
in  the  Act  have  not  been  complied  with  (sec.  5  (2)).  The  marriage  of 
a  British  widow  with  an  alien  will  not  now  affect  the  status  of  her 
children  by  her  former  husband  (sec.  12  (1),  supra). 

417.     .     The   British   Nationality   and   Status  of   Aliens   Act, 

1914,  which  repeals  the  Naturalisation  Act,  1870,  virtually  re-enacts 
sec.  10  (1)  of  the  earlier  Act  respecting  the  status  of  a  wife,  but  adds 
the  proviso  that  where  a  husband  ceases  to  be  a  British  subject  the 
wife  may  retain  her  British  nationality  by  making  a  declaration  of  her 
desire  to  do  so  (sec.  10). 

417.     .     The    British   Nationality   and    Status   of   Aliens   Act, 

1914,  provides  that  dissolution  of  the  marriage  shall  not  alter  the  status 
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of  the  wife  acquired  by  the  marriage  (s^c.  11).  If,  however,  her 
marriage  status  is  alien  and  she  was,  previous  to  the  marriage,  a  British 
subject,  she  may  be  re-admitted  to  British  nationality  without  fulfil- 
ment of  the  provision  as  to  residence  (sec.  2  (5)). 

417.     .     That  part  of  sec.  6  of  the  Naturalisation  Act,  1870, 

which  relates  to  the  position  of  a  British  subject  who  becomes 
naturalised  in  a  foreign  State  is  replaced  and  re-enacted  by  sec.  13 
of  the  British  Nationality  and  Status  of  Aliens  Act,  1914. 

417.     .     Sec.   4  of  the   Naturalisation  Act,   1870,   enabling   a 

person  born  both  a  British  and  a  foreign  subject  to  make  a  declaration 
of  alienage,  is  replaced  by  sec.  14  of  the  British  Nationality  and  Status 
of  Aliens  Act,  1914,  containing  provisions  similar  to  those  in  the 
repealed  section. 

418.     .     The  provision  in  sec.  7  of  the  Naturalisation  Act,  1870, 

for  the  grant  of  special  certificates  of  naturalisation  for  "  quieting 
doubts  "  is  replaced  by  sec.  4  of  the  British  Nationality  and  Status  of 
Aliens  Act,  1914.  The  repealed  and  substituted  provisions  are  in 
substantially  the  same  terms. 

418.     .     Sec.  16  of  the  Naturalisation  Act,  1870,  is  replaced  by 

sec.  26  (2)  of  the  British  Nationality  and  Status  of  AHens  Act,  1914, 
the  repealed  and  the  new  provision  corresponding  in  effect. 

418.  .  It  has  been  sought  to  give  effect  to  the  recommenda- 
tion of  the  Inter-Departmental  Committee  of  1901  in  favour  of  tjae 
adoption  of  a  scheme  of  "  Imperial  Naturalisation  "  by  means  of  the 
British  Nationality  and  Status  of  Aliens  Act,  1914.  The  effect  of 
the  "  Imperial  "  provisions  of  this  statute  may  be  summarised  thus: 
A  certificate  of  naturalisation  granted  in  the  United  Kingdom  will  be 
effective  in  any  British  possession  except  the  dominions  of  Canada, 
Australia  (including  Papua  and  Norfolk  Island),  New  Zealand,  South 
Africa,  and  Newfoundland ;  and  on  the  other  hand  a  certificate  granted 
in  any  British  possession  except  the  dominions  aforesaid  will  be  effective 
in  the  United  Kingdom  and  in  any  other  British  possession  except  the 
dominions  aforesaid.  In  other  words,  the  United  Kingdom  and  British 
possessions  except  Canada,  Australia,  New  Zealand,  South  Africa,  and 
Newfoundland,  form  an  area  in  any  part  of  which,  a  certificate  of 
naturalisation  being  grant>ed,  such  certificate  will  be  effective  over  the 
whole.  But  any  of  the  excepted  dominions  may,  if  it  chooses  to  do  so, 
come  into  this  area,  and  its  certificates  will  then  be  effective  over  the 
rest  of  the  area,  while  it  must  give  effect  to  certificates  granted  else- 
where in  the  area.  The  position  of  such  a  dominion  differs,  however, 
from  that  of  any  other  possession  in  this  respect — viz.  that  not  only  is 
it  optional  on  its  part  to  come  into  the  Imperial  scheme  of  naturalisa- 
tion, but  it  may  at  any  time  rescind  its  resolve  to  come  in,  although 
without  prejudice  to  legal  rights  acquired  while  it  remained  in.  The 
qualifications  for  naturalisation  (as  to  which  see  sec.  2  and  post,  under 
Naturalisation,  are  the  same  wherever  the  applicant  applies,  except 
that  in  colonies  where  any  other  language  is  recognised  as  on  an  equality 
with  English  {e.g.  French  in  Canada,  Dutch  in  South  Africa)  the  appli- 
cant may  show  an  adequate  knowledge  of  either  language  (sees.  8  and  9 
and  first  schedule,  and  see  also  sec.  19  (2) ). 
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Nothing  in  the  Act  is  to  affect  the  powers  or  laws  of  the  govern- 
ment of  any  colony  nor  prevent  the  government  of  any  colony  from 
discriminating  in  treatment  between  different  classes  of  British  subjects. 
Moreover,  the  powers  of  any  colony  to  grant  naturalisation  to  be  effective 
oilly  within  such  colony  are  preserved  (sec.  26). 

It  may  be  pointed  out  that  where  a  person  is  a  British  subject  apart 
from  naturalisation,  there  is  no  question  of  divergence  between  various 
parts  of  the  Empire.  A  natural-born  British  subject  anywhere  is  such 
everywhere,  within  the  dominions  of  the  Crown. 

435.  Brothel. — It  is  no  brothel  if  premises  are  allowed  to  be  used 
for  the  purposes  of  prostitution  by  one  woman  only  {Caldwell  v.  Leech, 
1914,  109  L.  T.  188;  29  T.  L.  R.  457,  following  Singleton  v.  Ellison, 
[1895]  1  Q.B.  607;  64  L.  J.  M.C.  123). 

M6.  Builder  and  Building  Contracts. — The  building  owner  does 
not  insure  prompt  possession,  but  only  that  the  site  shall  be  available 
promptly 'so  far  as  his  own  acts  are  concerned  {Porter  v.  Tottenham 
Urban  Council,  [1915]  1  K.B.  776;  84  L.  J.  K.B.  1041— C.A.). 

451.     .     As  to  circumstances  in  which  sub-contractors  may  sue 

the  builders  for  goods  supplied,  see  Ramsden  v.  Chessum,  1914, 
110  L.  T.  274;  30  T.  L.  R.  68— H.L. 

461.     .     S.,  a  builder,  contracted  with  the  respondents  to  build 

a  school  in  accordance  with  the  specification  and  directions  of  their 
architect.  The  specification  and  bill  of  quantities  provided  for  certain 
"  prime  cost  "  items,  including  a  heating  apparatus,  for  which  pro- 
visional sums  were  to  be  allowed.  The  architect  got  into  communica- 
tion with  the  appellant,  an  engineer,  and  directed  the  builder  to  accept 
his  tender  for  the  heating  apparatus.  The  builder  did  so,  and  the 
appellant  proceeded  with  the  work.  He  asked  for  a  sum  to  be  paid  him 
on  account;  but  the  architect  refused  to  certify  it  to  him,  and  he  was 
paid  by  the  builder.  He  completed  the  work,  but  before  the  final  pay- 
ment was  made  the  builder  became  bankrupt.  The  appellant  then 
brought  an  action  against  the  respondents,  as  building  owners,  for  the 
balance  due.  It  was  held  that  the  contract  for  the  heating  apparatus 
was  made  with  the  builder,  and  that  the  respondents  were  not  liable 
{Hampton  v.  Glamorgan  County  Council,  86  L.  J.  K.B.  106;  [1917] 
A.C.  13— H.L.). 

451.  .  As  to  position  of  contractor  in  case  of  innocent  mis- 
representation as  to  nature  of  the  work,  see  Boyd  &  Forrest  v.  Glasgow 
South  Western  Railway,  [1915]  A.C.  526;  84  L.  J.  P.C.  157— H.L. 

451.     .     A  contract  for  the  construction  of  a  reservoir  made 

between  a  local  authority  and  a  contractor,  provided  {inter  alia)  that 
the  latter  was  to  take  over  a  railway  and  sidings  belonging  to  the 
former,  which  were  essential  for  carrying  out  the  contract.  There  was 
no  express  provision  that  the  contractor  was  to  pay  the  rates,  nor,  in 
the  bill  of  quantities,  was  any  allowance  made  for  the  payment  of  rates. 
The  rating  authority  placed  the  contractor  on  the  rate  book  as  the  occu- 
pier, and  the  contractor,  though  disputing  his  liability,  paid  the  rates. 
The  same  contract  also  provided  that  all  orders  for  extra  work  must  be 
given  in  writing  by  the  engineer  of  the  corporation.  The  arbitration 
clause    in   the    contract   was    as    follows :    "In    case    any    dispute    or 
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differenoe  shall  arise  between  the  Corporation,  or  the  engineer  on  their 
behalf,  and  the  contractor,  .  .  .  then  either  party  shall  forthwith  give 
to  the  other  notice  of  such  dispute  or  difference,  and  such  dispute  or 
difference  shall  be  referred  to  the  arbitration  and  final  decision  of  a 
single  arbitrator.  ...  If  either  party  desire  to  have  such  dispute  or 
difference  determined  forthwith,  such  party  shall  give  written  notice 
to  that  effect  to  the  other  party,  and  the  arbitrator  shall,  with  the 
consent  in  writing  of  the  other  party,  proceed  with  the  arbitration." 
The  contractor  succeeded  before  the  arbitrator  in  establishing  his  claim 
for  payment  of  certain  extra  work  which  the  resident  engineer,  with  the 
knowledge  and  approval  of  the  engineer  of  the  works,  had  required  him 
to  do,  but  which  he  had  executed  without  any  order  in  writing.  On  a 
Special  Case  stated  by  the  arbitrator,  it  was  held  (1),  that  the  corpora- 
tion were  not  liable  to  repay  to  the  contractor  the  rates  which  he  had 
paid,  and  (2),  that  the  arbitration  clause  gave  the  arbitrator  no  juris- 
diction to  award  anything  in  respect  of  extra  work  done  which  was  not 
ordered  in  writing  by  the  engineer  of  the  corporation  {Nott  v.  Cardiff 
Corporation,  [1918]  2  K.B.  146).  • 

458.  Building  Scheme. — An  owner  of  a  building  estate  sold  certain 
lots  subject  to  a  building  scheme.  The  right  was  reserved  to  the 
**  vendor  "  to  allow  a  departure  from  the  scheme.  It  was  held  that 
he  could  allow  a  departure  to  one  claiming  title  from  a  purchaser,  as 
the  word  "  vendor  "  in  such  a  case,  where  no  definition  of  the  word  is 
given,  means  the  original  vendor  {Mayner  v.  Payne,  [1914]  2  Ch.  555; 
83  L.  J.  Ch.  897). 

459.     .     Add  to  reference  in  Sohey  v.  Sainshury,   [Supp.  13, 

p.  98],  83  L.  J.  Ch.  103. 

460.  Building  Societies. — In  re  Birkheck  Permanent  Benefit 
Building  Society,  [1912]  2  Ch.  183;  81  L.  J.  Ch.  769,  [Supp.  13,  p.  98], 
was  varied  by  the  House  of  Lords,  suh  nom.  Sinclair  v.  Brougham, 
83  L.  J.  Ch.  465;  [1914]  A.C.  398.  It  was  held  that,  although  the 
depositors  could  not  maintain  an  action  for  money  had  and  received  in 
respect  of  money  borrowed  by  the  society  ultra  vires,  they  could  recover 
money  which  they  could  trace  into  the  hands  of  the  society  as  actually 
existing  assets,  and  that  on  this  footing  such  depositors  and  the 
unadvanced  members  were  entitled  to  rank  pari  passu  in  the  distribution 
of  the  assets. 

470.     .     Where  a  liquidator  has  in  pursuance  of  a  scheme  of 

distribution  approved  by  the  Court  paid  moneys  to  creditors,  and  the 
scheme  is  varied  by  a  higher  Court  so  that  the  creditors  have  been  paid 
in  excess  of  the  amount  ultimately  allowed,  the  Court  may  order  the 
creditors  to  repay  the  excess  to  the  liquidator  (In  re  Birkbeck 
Permanent  Benefit  Building  Society  (No.  2),  [1915]  1  Ch.  91;  84  L.  J. 
Ch.  189;  31  T.  L.  R.  51). 

480.  Burglary. — As  to  what  constitutes  accessory  before  the  fact 
in  burglary,  see  R.  v.  Lomas,  1914,  110  L.  T.  239;  30  T.  L.  R.  125— 
C.C.A.,  ante,  under  Accessory. 

480.     .     The    appellant   was    charged    under    sec.    58    of   the 

Larceny  Act,  1861,  with  having  been  found  by  night  in  possession  of 
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certain  implements  of  housebreaking.  The  implements  found  in  hi& 
possession — namely,  a  chisel  and  a  screwdriver — although  capable  of 
being  used  for  the  purposes  of  housebreaking,  were  tools  ordinarily  used 
by  bricklayers.  The  appellant  stated  at  the  trial,  and  it  was  admitted 
by  the  prosecution,  that  he  was  a  bricklayer  and  that  the  tools  were 
the  ordinary  tools  of  his  trade.  It  was  held  that  the  appellant  had 
prima  facie  satisfied  the  onus  cast  upon  him  by  sec.  58  of  proving  that 
he  had  a  lawful  excuse  for  his  possession  of  the  tools,  and  that  the 
onus  was  then  cast  upon  the  prosecution  of  proving  afl&rmatively  that 
the  appellant  had  no  lawful  excuse  for  being  in  possession  of  the  tools 
at  the  particular  time  and  place  {Rex  v.  Ward,  [1915]  3  K.B.  696; 
85  L.  J.  K.B.  483— CCA. ). 

481.  Burglary  Insurance. — By  a  policy  of  insurance  the  defendant 
and  others  as  underwriters  insured  the  plaintiff,  a  jeweller,  against  loss 
of  jewellery,  "  arising  from  any  cause  whatsoever,  .  .  .  save  and  except 
.  .  .  loss  by  theft  or  dishonesty  committed  by  any  servant  ...  in  the 
exclusive  employment  of  the  assured."  A  robbery  having  been  com- 
mitted upon  the  plaintiff's  premises,  by  which  he  lost  a  quantity  of 
jewellery,  the  plaintiff  brought  an  action  on  the  policy  against  the 
defendant.  The  defence  traversed  all  the  material  facts  in  the  state- 
ment of  claim,  and  further  alleged  that  one  M.,  who  had  been  exclu- 
sively employed  by  the  plaintiff  as  a  servant,  had  been  implicated  dis- 
honestly in  the  robbery,  that  the  case  therefore  came  within  an 
exception  specified  in  the  policy,  and  that  the  defendant  was  not  liable. 
It  was  held  that  the  burden  of  proof  was  upon  the  plaintiff  to  prove  a 
loss  within  the  policy,  and  not  upon  the  defendant  to  prove  that  it  came 
within  an  exception  contained  therein.  It  was  held  further,  that, 
assuming  that  the  burden  of  proof  was  upon  the  defendant,  it  was  not 
necessary,  for  him  to  discharge  it,  that  he  should  adduce  such  evidence 
of  M.'s  participation  in  the  robbery  as  would  render  a  verdict  of  guilty 
the  only  proper  one  if  it  were  given  in  a  criminal  proceeding  when  M. 
was  put  upon  his  trial  for  the  offence,  and  that  evidence  was  admissible 
on  this  point  which  would  probably  be  excluded  in  such  criminal 
proceeding  (Hurst  v.  Evans,  86  L.  J.  K.B.  305;  [1917]  1  K.B.  352). 

493.  By-laws. — A  by-law  made  under  a  statute  which  has  been 
repealed  ceases  to  have  any  validity  unless  preserved  by  some  provision 
in  the  repealing  or  other  statute  (Watson  v.  Winch,  [1916]  1  K.B.  688; 
85  L.  J.  K.B.  537— D.). 

498.  C.I.F. — On  a  sale  of  goods  under  a  c.i.f .  contract,  the  tender 
by  the  sellers  of  a  biU  of  lading  and  policy  of  insurance,  which,  though 
valid  at  the  time  of  shipment,  had,  as  regards  the  bill  of  lading  only, 
or  as  regards  both  documents,  become  inoperative  prior  to  the  date  of 
tender,  is  not  a  valid  tender  entitling  the  sellers  to  payment  of  the 
purchase  price  by  the  buyers  (Karberg  &  Co.  v.  Blythe,  Green,  Jourdain 
&  Co.:  Schneider  &  Co.  v.  Burgett  &  Newsam,  [1916]  1  K.B.  495; 
85  L.  J.  K.B.  665— CA.). 

521.  Campbell's  (Lord)  Act  (Accidents). — As  to  right  of  husband 
to  recover  damages  for  loss  of  services  of  wife  killed  by  negligence, 
see  Berry  v.  Humm  &  Co.,  [1915]  1  K.B.  627;  84  L.  J.  K.B.  918, 
applying  Taff  Vale  Railway  v.  Jenkins,   [Supp.  13,  p.   101]. 
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565.  CSLrio.—Tattersall  v.  National  Steamship  Co.,  12  Q.B.  D.  297 ; 
53  L.  J.  Q.B.  332,  was  considered  in  Bank  of  Australasia  v.  Clan  Line 
Steamers,  [1916]  1  K.B.  39;  84  L.  J.  K.B.  1250— C.A. 

565.     .     The   plaintiffs   were  the   owners   of   certain   boxes   of 

chocolate  shipped  on  board  the  defendants'  ship  Thorsa.  The 
chocolate  was  damaged  during  the  voyage  by  becoming  tainted  owing 
to  the  proximity  of  cheese,  which  was  stowed  above  it.  The  defen- 
dants, in  their  defence,  relied  on  an  exception  in  the  bill  of  lading 
which  relieved  them  from  liability  for  "  all  loss  and  damage  arising 
from  any  act  neglect  or  default  of  the  officers  whatsoever,  .  .  ,  steve- 
dores, servants,  or  agents  of  the  owners  in  the  management  loading  or 
stowing  ...  of  the  ship  ..."  The  plaintiffs  replied  that  the  defen- 
dants were  not  entitled  to  rely  on  this  exception  ' '  by  reason  of  the 
fact  that  the  Thorsa,  when  the  chocolate  was  loaded  and/or  the  voyage 
commenced,  was  not  seaworthy  or  fit  for  carrying  the  chocolate  in  that 
the  chocolate  was  carried  where  it  was  liable  to  become,  and  did 
become,  tainted  by  cheese."  It  was  held  that,  as  the  ship  was  fit  to 
^receive  and  carry  the  cargo,  and  as  the  stowage  did  not  endanger  the 
safety  of  the  ship  itself,  the  plaintiffs  had  not  shown  the  ship  to  be 
unseaworthy,  and  that  the  damage  to  the  chocolate  was  due  to  bad 
stowage,  and  the  defendants  were  protected  by  the  exception  in  the 
bill  of  lading  {The  Thorsa,  85  L.  J.  P.  226;  [1916]  P.  257— C.A. ). 

566.     .     A  charterparty  provided  that  the  ship  should  load,  and 

the  charterers  provide,  a  full  and  complete  cargo  of  maize.  The  words 
"  wheat  and/or  flour  and/or  other  lawful  merchandise,"  which  were 
on  the  printed  form,  were  struck  out.  A  clause  provided  that  "  the 
owners  guarantee  the  ship's  dead  weight  capacity  to  be  3,200  tons  and 
freight  to  be  paid  on  this  quantity."  The  ship,  in  fact,  had  a  lifting 
capacity  of  3,200  tons,  but  she  had  not  cubic  capacity  to  take  on  board 
maize  of  that  weight.  It  was  held  that  the  guarantee  was  in  respect 
of  the  ship's  lifting  capacity;  and  as  that  had  been  correctly  stated  hj 
the  owners,  the  guarantee  was  satisfied  {Millar  &  Co.  v.  "  Freden  " 
{Owners),  86  L.  J.  K.B.  1318;  [1917]  2  K.B.  657). 

579.  Carrier. — The  defendant,  who  carried  on  the  business  of  a 
furniture  remover,  agreed  with  the  plaintiff  to  remove  his  furniture — 
having  previously  inspected  the  same — for  a  certain  sum,  no  other 
terms  being  expressed.  The  goods  were  destroyed  by  fire  during 
removal  without  any  negligence  on  the  part  of  the  defendant.  It  was 
admitted  that  the  defendant  was  not  a  common  carrier.  It  was  held 
that  the  defendant's  liability  was  not  that  of  a  common  carrier,  and 
that  he  was  not  liable  for  the  loss  of  the  goods  {Watkins  v.  Cottell, 
[1916]  1  K.B.  10;  85  L.  J.  K.B.  287). 

579.  .  The  defendant,  who  carried  on  business  as  "  automo- 
bile engineers  and  haulage  contractors,"  was  the  owner  of  two  lorries 
which  he  intended  to  sell.  "With  these  and  others,  whic"h  he  hired  as 
the  occasion  required,  he  carried  sugar  from  Liverpool  to  Manchester 
at  a  fixed  rate ;  and  from  Manchester  to  Liverpool  and  other  places 
goods  of  all  kinds,  except  machinery.  He  invited  offers  for  the 
carriage  of  these  goods,  fixing  his  charges  according  to  the  state  of  his 
business;  but  he  accepted  or  rejected  the  offers  according  as  the  rate, 
route,  and  class  of  goods  were  or  were  not  satisfactory.  He  agreed 
with  the  plaintiffs  to  carry  at  a  stipulated  rate  a  quantity  of  hemp  from 
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Manchester  to  Liverpool,  but  the  hemp  during  the  course  of  carriage 
was  damaged  by  fire  without  any  negligence  on  his  part.  In  an  action 
by  the  plaintiffs  against  the  defendant  as  a  common  carrier  for  damages 
for  their  loss,  it  was  held  that,  as  the  defendant  reserved  to  himself 
the  right  of  accepting  or  rejecting  offers  of  goods  for  carriage  from  Man- 
chester to  Liverpool,  he  was  not  a  common  carrier,  but  a  private 
carrier,  and,  consequently,  was  not  liable  for  the  loss  (Belfast  Rope- 
work  Co.  V.  Bushell^  87  L.  J.  K.B.  740;  [1918]  1  K.B.  210). 

582.     .  Price  v.   Union  Lighterage  Co.,   [1904]   1  K.B.  412; 

73  L.   J.   K.B.  222,   was  distinguished  in  Travers  &  Sons,   Lim.   v. 

Cooper,  [1915]  1  K.B.  73;  83  L.  J.  K.B.  1787— C. A.,  ante,  under 
Bailments. 

584,     ,     A   railway   company   which   carries   at  owner's  risk, 

except  in  case  of  non-delivery  of  a  "  consignment,"  is  not  liable  under 
the  exception  if  it  fails  to  deliver  part  of  a  consignment  (Great  Western 
Railway  v.  Wills,  [1917]  A.C.  148;  86  L.  J.  K.B.  641— H.L.). 

584.     .     As  to  effect  of  a  contract  to  carry  at  owner's  risk  upon 

a  railway  company's  liability  for  negligence,  see  United  Machine  Tool 
Co.  V.  Great  Western  Railway,  1914,  30  T.  L.  R.  312. 

684.     .     The  Carriers  Act,  1830,  only  protects  a  carrier  against 

liability  for  the  loss  of  or  injury  to  goods  to  which  it  applies  entrusted 
to  him  for  carriage  whilst  he  is  carrying  the  goods  on  land.  To  an 
action  against  a  railway  company  for  the  alleged  loss  of  goods  received 
by  them  for  carriage  partly  by  land  and  partly  by  sea  the  defendants 
pleaded  the  Carriers  Act,  1830.  The  plaintiffs  proved  that  the  goods 
had  been  received  by  the  defendants  and  had  not  arrived  at  their 
destination  within  a  reasonable  time,  thus  making  out  a  prima  facie 
case,  and  the  onus  thereupon  sh'ifted  to  the  defendants  of  making  good 
their  plea.  It  was  held  that  the  Carriers  Act,  1830,  only  applies  where 
the  goods  are  being  carried  by  land,  and  that  the  defendants,  in  order 
to  make  good  their  plea  of  the  Act,  must  prove  that  the  goods  in  ques- 
tion were  lost  during  the  land  portion  of  the  transit  (Ashton  &  Co.  v. 
London  and  North-Westem  Railway,  87  L.  J.  K.B.  1128;  [1918]  2 
K.B.  488— C. A.). 

584.  -.  The  plaintiff  delivered  to  the  defendants  a  consign- 
ment of  cherries  to  be  carried  by  passenger  train  or  other  similar 
service  upon  the  terms  that,  in  consideration  of  being  charged  a  lower 
rate  than  the  defendants'  ordinary  rate  for  the  carriage  of  fruit,  he 
would  relieve  the  defendants  from  all  liability  for  (inter  alia)  delay 
except  upon  proof  that  such  delay  arose  from  wilful  misconduct  on  the 
part  of  the  defendants'  servants.  The  cherries  were  duly  despatched 
by  passenger  train,  but  in  the  course  of  the  journey  they  were  trans- 
ferred to  a  goods  train,  with  the  result  that  they  were  delayed  and 
became  deteriorated  as  a  consequence.  It  was  held  that  the  defendants 
were  not  entitled  to  the  advantage  of  the  conditions  of  the  consignment 
note  relieving  them  from  liability  except  upon  proof  of  wilful  miscon- 
duct (Gunyon  v.  South-Eastern  and  Chatham  Railway,  [1915]  2  K.B. 
370;  84  L.  J.  K.B.  1212;  31  T.  L.  R.  344— D.). 

584.     .     The  appellant  took  a  ticket  for  a  voyage  from  America 

to  Scotland  in  a  steamship  of  the  respondents.     The  ticket  contained 
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a  condition  limiting  the  liability  of  the  shipowners  in  the  case  of  injury 
to  a  passenger.  The  ticket  was  delivered  to  the  appellant  in  an 
envelope  which  had  printed  oti  the  outside  in  conspicuous  type, 
"  Please  read  conditions  of  the  enclosed  contract."  The  ticket  con- 
tained a  statement  on  the  face  of  it  that  it  was  issued  and  accepted 
"  subject  to  the  following  conditions,"  and  at  the  bottom  were  the 
words  "  Passengers  are  particularly  requested  to  carefully  read  the 
above  contract."  In  the  course  of  the  voyage  the  appellant  was 
seriously  injured  by,  as  he  alleged,  the  negligence  of  the  servants  of 
the  respondents.  It  was  held  that  the  respondents  had  done  all  that 
was  reasonably  necessary  to  give  the  appellant  notice  of  the  condition, 
and  that  he  was  bound  by  it,  although  it  was  not  proved  that  he  was 
in  fact  aware  of  it  (Hood  v.  Anchor  Line,  Lim.,  87  L.  J.  P.C.  156; 
[1918]  A.C.  87— H.L.  (Sc.)). 

587.     .     A  carrier  may  stipulate  that  he  shall  be  free  from 

liability  to  a  passenger  for  injury  caused  by  negligence,  and  the  burden 
is  on  him  to  show  that  the  passenger  assented  to  the  special  terms 
imposed.  But  where  a  passenger  who  is  to  be  carried  at  a  reduced  fare 
upon  special  conditions  has  allowed  terms  to  be  made  for  him  by  an 
agent,  it  is  sufficient  for  the  carrier  to  prove  that  the  passenger  was 
content  to  accept  the  risk  without  enquiring  what  the  terms  agreed 
upon  by  his  agent  were  {Grand  Trunk  Railway  v.  Robinson,  [1915] 
A.C.  740;  84  L.  J.  P.C.  194— P.C). 

590.     .     United  States  Steel  Products  Co.  v.   Great  Western 

Railway,  [1914]  3  K.B.  567;  83  L.  J.  K.B.  1650,  [Supp.  13,  p.  104] 
was  reversed  in  House  of  Lords  ([1916]  1  A.C.  189;  85  L.  J.  K.B.  1; 
31  T.  L.  R.  561).  It  was  held  that  the  terms  of  the  consignment  note 
did  not  give  the  defendants  a  right  to  hold  the  goods  as  against  the 
plaintiffs  in  respect  of  their  claim. 

• 

591.  Cash. — For  Currency  and  Bank  Notes  Act,  1914,  and  Currency 
and  Bank  Notes  (Amendment)  Act,  1914,  see  post,  under  Treasury 
Bills. 

619.  Certiorari. — The  Crown  is  not  bound  by  the  Crown  Office 
Rules  (R.  V.  Amendt,  [1915]  2  K.B.  276;  84  L.  J.  K.B.  1259;  59  S.  J. 
363;  31  T.  L.  R.  287— C.A.). 

621.     .     As  to  necessity  for  sufficiency  in  affidavit,  see  R,  v. 

Williams;  Ex  parte  Phillips,  [1914]  1  K.B.  608;  83  L.  J.  K.B.  588, 
ante,  under  Bread. 

625.  — — .  The  renter  of  a  cinematograph  film  let  on  hire  by  him 
to  the  proprietor  of  a  theatre  for  exhibition  is  not  an  * '  aggrieved  party  ' ' 
so  as  to  entitle  him  to  a  writ  of  certiorari  to  quash  a  notice  of  objection 
to  the  exhibition  given  by  Justices,  the  licensing  authority,  to  the 
proprietor  of  the  theatre,  the  licensee  {Ex  parte  Stott,  [1916]  1  K.B.  7; 
85L.  J.  K.B.  502). 

626.     .     Boulter  v.  Kent  Justices,  [1897]  A.C.  556;  66  L.  J. 

Q.B.  787,  was  followed  in  Huish  v.  Liverpool  Justices,  [1914]  1  K.B. 
109;  83  L.  J.  K.B.  133,  post,  under  Public  Entertainments. 

679.  Charities.— The  following  gifts  have  been  held  valid: 
Maintenance  of  temporary  house  of  residence  for  ladies  of  limited  means 
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{he  Page  v.  Gardom,  1915,  84  L.  J.  Ch.  749— H.L.);  protection  of 
animals  {In  re  Wedgwood;  Allen  v.  Wedgwood,  [1915]  1  Ch,  113; 
84  L.  J.  Ch.  107;  59  S.  J.  73;  31  T.  L.  E.  43— C.A.);  for  "  General  " 
of  Salvation  Army  for  time  being  to  be  used  for  corps  purposes  in 
Liverpool  {In  re  Fowler;  Fowler  v.  Booth,  1914,  31  T.  L.  K.  102— 
C.A.);  to  a  school  for  a  fives  or  racket  court,  for  a  prize  for  athletics, 
and  for  a  prize  in  classics  {In  re  Manette;  Mariette  v.  Aldenham 
School,  [1915]  2  Ch.  284;  84  L.  J.  Ch.  825);  to  provide  an  annual 
treat  or  field-day  for  the  school  children  of  a  particular  place  {In  re 
Mellody,  Brandwood  v.  Haden,  [1918]  1  Ch.  228;  87  L.  J.  Ch.  185). 

679.     .     Bequests    of    personalty    by    a    testator    to    Eoman 

Catholic  priests  for  masses  for  his  soul  are  invalid  as  being  superstitious 
within  the  statute  1  Edw.  vi.  c.  14  {In  re  Egan;  Keane  v.  Hoare, 
87  L.  J.  Ch.  633;  [1918]  2  Ch.  350— C.A.). 

679.  .  A  statutory  corporation  which  holds  lands  and  monu- 
ments for  the  public  benefit,  and  of  which  the  declared  objects  are  all 
for  purposes  of  pubHc  utility  and  the  benefit  of  the  nation,  is  "  charit- 
able "  within  the  legal  meaning  of  the  term  {In  re  Verall;  National  Trust 
V.  Att.-Gen.,  [1916]  1  Ch.  100;  85  L.  J.  Ch.  115). 

680.     .     A  gift  for  purposes  of  contribution  to  holiday  expenses 

of  workpeople  employed  in  the  business  of  a  certain  company  was  held 
not  a  good  charitable  gift  {In  re  Drummond ;  As^hworth  v.  Drummond, 
[1914]  2  Ch.  90;  83  L.  J.  Ch.  817). 

681.     .     Cocks  V.  Manners,  1871,  L.  E.  12  Eq.  574;  40  L.  J. 

Ch.  640,  was  foUowed  in  In  re  Smith;  Johnson  v.  Bright- Smith,  [1914] 
1  Ch.  937;  83  L.  J.  Ch.  687.  In  this  case  there  was  a  bequest  of 
residue  of  proceeds  of  conversion  of  realty  and  personalty  **  in  trust 
for  the  society  or  institution  known  as  the  Franciscan  Friars  of 
Clevedon  in  the  County  of  Somerset  absolutely."  It  was  held  that 
there  was  an  immediate  absolute  bequest  to  the  several  members  of 
the  community  of  Franciscans  at  Clevedon  at  the  date  of  the  testator's 
death.     See  also  post,  under  Eoman  Catholic. 

682.     .     Att.-Gen.  v.  Sidney  Sussex  College,  1869,  38  L.  J. 

Ch.  656,  was  followed  in  In  re  Lavelle;  Concannon  v.  Att.-Gen., 
1  Ir.  E.  194.  A  testator  bequeathed  a  sum  of  money  to  St.  John's 
College,  Tuam,  the  interest  on  which  was  to  go  for  ever  towards  the 
education  of  his  relations  at  the  College,  preference  to  be  given  to  the 
most  eligible  and  best  conducted,  the  selection  to  be  in  the  hands  of 
the  archbishop  for  the  time  being,  to  a  conscientious  layman,  and  to  the 
parish  priest  of  the  boys  to  be  considered.  There  were  no  trustees  of 
the  college,  nor  any  foundation  deed,  but  its  affairs  were  managed  by 
a  council.     It  was  held  that  the  gift  was  a  valid  charitable  bequest. 

682.     .     A  bequest  of  income  to  the  vicar  of  a  parish  and  his 

successors,  with  a  direction  that  the  testator's  grave  should  be  kept  in 
repair,  and  a  gift  over  upon  failure  to  comply  with  this  direction,  is  a 
valid  gift  as  an  accretion  to  the  endowment  of  the  living  {In  re  Davies; 
Lloyd  V.  Cardigan  County  Council,  [1915]  1  Ch.  543;  84  L.  J.  Ch.  493). 

682.     .     A  testator  bequeathed  the  residue  of  his  estate  to  a 

society  called  the  Secular  Society,  which  was  registered  as  a  limited 
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company,  the  memorandum  of  association  stating  that  one  of  its  objects 
was  to  promote  the  principle  that  human  conduct  should  be  based  upon 
natural  knowledge  and  not  upon  supernatural  belief,  and  that  human 
welfare  in  this  world  was  the  proper  end  of  all  thought  and  action.  It 
was  held  that  as  there  was  nothing  subversive  of  morality  or  contrary 
to  law  in  the  memorandum  or  articles,  the  gift  was  valid  {In  re 
Bowman;  Secular  Society  v.  Bowman,  [1917]  A.C.  406;  86  L.  J.  Ch. 
568— H.L.). 

684.     .     A  testator  domiciled  in  New  Zealand  by  his  will  left 

the  residue  of  his  estate  "  in  trust  for  such  charitable  benevolent 
religious  and  educational  institutions  societies  associations  and  objects  " 
as  his  trustees  in  their  discretion  should  select.  It  was  held,  first,  that 
the  word  "  charitable  "  could  not  be  held  to  govern  all  the  following 
words,  so  that  "  benevolent  objects  "  could  be  held  to  mean  such 
benevolent  objects  as  are  in  their  nature  the  proper  subject  of  a  charit- 
able gift,  but  that  the  words  must  be  read  disjunctively ;  secondly,  that 
the  word  ''  and  "  must  be  regarded  as  "  or,"  and  not  as  making  the 
gift  available  only  for  such  objects  as  satisfied  each  of  the  separate 
words;  and  thirdly,  that,  even  if  "benevolent"  institutions  and 
associations  were  properly  regarded  as  "  charitable  "  in  New  Zealand, 
"  benevolent  objects  "  were  not  necessarily  "  charitable  objects,"  and 
that  the  gift  was  void.  (Att.-Gen.  for  New  Zealand  v.  Brown,  86 
L.  J.  P.C.  132;  [1917]  A.C.  393.) 

685.     .     In  re  Slevin;  Slevin  v.  Hepburn,  [1891]  2  Ch.  286; 

60  L.  J.  Ch.  439,  was  followed  in  In  re  Cunningham;  Dulcken  v. 
Cunningham,  [1914]  1  Ch.  427;  83  L.  J.  Ch.  342.  A  testatrix 
bequeathed  a  leasehold  house  to  trustees  to  be  used  for  the  widows  and 
daughters  of  the  clergy.  She  then  gave  an  annuity  to  the  treasurer 
of  a  charitable  society  **  for  the  maintenance  and  expenses  of  main- 
taining "  the  above  house.  There  followed  gifts  to  other  charities 
**  after  the  final  expiration  of  the  aforesaid  trusts."  At  the  death  of 
the  testatrix  the  house  was  being  used  in  the  manner  above  mentioned, 
but  was  sold  within  a  year  from  her  death  in  accordance  with  the 
Mortmain  and  Charitable  Uses  Act,  1891,  and  the  home  was  discon- 
tinued.    It  was  held  that  the  annuity  must  be  applied  cy-pres. 

685.     .     By  her  will  a  testatrix  devised  and  bequeathed  to  a 

corporation  a  cottage  belonging  to  her  for  use  as  a  holiday  home  for 
clergymen  and  a  sum  of  money  upon  trust  for  investment  and  to  apply 
the  income  towards  carrying  on  the  home,  with  a  provision  that,  in  the 
event  of  the  corporation  declining  the  devise,  then  the  cottage  and  sum 
of  money  were  to  go  to  any  other  society  her  trustees  might  select  upon 
trust  to  use  the  cottage  as  a  holiday  home  for  ladies  and  gentlemen  of 
limited  means  and  to  apply  the  income  of  the  sum  of  money  towards 
carrying  on  the  home.  The  corporation  having  declined  the  trust  and 
no  society  having  been  found  to  accept  the  alternative  trust,  it  was 
held  that  there  was  no  sufficient  indication  by  the  testatrix  of  a  general 
charitable  intention,  and  accordingly  that  the  cy-pres  doctrine  was  not 
applicable  {In  re  Packe;  Campion  v.  Att.-Gen.,  87  L.  J.  Ch.  300; 
[1918]  1  Ch.  437). 

685.     .     Where  there  is  a  gift  to  a  society  accurately  described 

it  cannot  be  claimed  by  another  society  with  similar  name  on  the 
strength   of  evidence   that  the  testator  probably   intended   the  latter 
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society  {National  Society  for  Prevention  of  Cruelty  to  Children  v. 
Scottish  National  Society  for  Prevention  of  Cruelty  to  Children,  [1915] 
A.C.  207;  84  L.  J.  P.O.  29;  30  T.  L.  E.  657— H.L.). 

685.     .     A  testator  left  a  legacy  to  a  named  association.     He 

directed  that  if  any  doubt  should  arise  in  any  case  as  to  the  identity  of 
the  association  intended  to  benefit,  the  question  should  be  decided  by 
his  trustees,  whose  decision  should  be  final  and  binding  on  all  parties. 
Doubts  arose,  and  it  was  held  that  the  question  which  institution  was 
entitled  to  the  legacy  must  be  decided  by  the  Court  and  not  by  the 
trustees  of  the  will  {In  re  Raven;  Spencer  v.  National  Association  for 
Prevention  of  Consumption,  [1915]  1  Ch.  673;  84  L.  J.  Ch.  489). 

687.     .     An  appeal  in  Att.-Gen.  v.  Price,   [1912]  1  Ch.  667; 

81  L.  J.  Ch.  317,  [Supp.  13,  p.  108],  was  compromised,  [1914]  A.C.  20; 
83  L.  J.  Ch.  415— H.L. 

688.     .     The  Police,  Factories,  &c.  (Miscellaneous  Provisions) 

Act,  1916,  enables  police  authorities  to  make  regulations  with  respect 
to  street  collections  (sec.  5).  For  Eegulations,  see  Chitty's  Annual 
Statutes  for  1916,  Appendix. 

690.  Charity  Commission. — A  society  which  derives  its  support 
from  a  single  voluntary  gift  is  not  "  wholly  maintained  by  voluntary 
contributions  "  within  sec.  62,  so  as  to  be  exempt  from  the  operation 
of  the  Charitable  Trusts  Act,  1853  {In  re  Richard  Murray  Hospital, 
[1914]  2  Ch.  713;  84  L.  J.  Ch.  184;  30  T.  L.  R.  600). 

691.     .     In  re  Church  Army,  75  L.  J.   Ch.-  467,   [Supp.   13, 

p.  109],  was  foUowed  in  Att.-Gen.  v.  JF'oundling  Hospital,  [1914]  2  Ch. 
154;  83  L.  J.  Ch.  673.     The  facts  are  too  lengthy  to  set  out. 

691.     .     The  Charitable  Trusts  Act,   1914,  provides  that  the 

benefits  of  a  charity  which  are  restricted  to  any  municipal  borough  or  to 
any  parish  or  defined  area  therein  may  be  extended  to  any  area  within 
the  borough  or  to  any  adjacent  parishes.  Also  where  the  benefits  of 
any  charity  so  extended  are  by  means  of  "  doles  "  they  may  be  made 
by  way  of  relief  of  distress  or  sickness  or  for  improving  the  physical, 
social,  or  rural  condition  of  the  poor  in  the  area  as  extended.  The 
extension  is  to  be  by  way  of  scheme  under  the  Charitable  Trusts  Acts, 
1853  to  1894.  The  Act  is  not  to  apply  to  a  purely  educational  charity, 
or  to  a  charity  less  than  forty  years  old,  or  to  a  charity  any  founder  of 
which  is  still  alive  unless  the  surviving  founders  consent. 


VOLUME  in. 

4.  Charterparty.—iSteei  v.  Lester,  1877,  3  C.P.  D.  121;  47  L.  J. 
C.P.  43,  was  considered  in  Associated  Portland  Cement  Manufacturers 
V.  Ashton,  [1915]  2  K.B.  1;  84  L.  J.  K.B.  519— C.A. 

4.  .  By  a  charterparty  dated  February  18,  1916,  the  plain- 
tiffs, steamship  owners,  let  a  steamship  to  "  Messrs.  Hansen  Brothers, 
Lim.,  of  Cardiff,  as  charterers,"  for  six  months,  it  being  provided  that 
disputes    should    be    referred    to   arbitration,    "  one    arbitrator   to    be 
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nominated  by  the  owners  and  another  by  the  charterers."  The  defen- 
dant alleged  that  Messrs.  Hansen  had  acted  as  his  agents  in  entering 
into  the  charterparty  and  that  disputes  had  arisen,  and  he  claimed  to 
appoint  an  arbitrator.  It  was  held  that  in  view  of  the  terms  of  the 
charterparty  as  a  whole,  the  words  "  as  charterers  "  were  not  merely 
descriptive,  but  that  they  constituted  a  term  of  the  contract  so  that  the 
persons  so  designated  must  be  held  to  be  parties  to  the  charterparty^ 
to  the  exclusion  of  the  actual  charterers,  and  that,  therefore,  the 
defendant  had  no  power  to  arbitrate  under  the  charterparty  or  to-  be 
recognised  as  charterer  (Rederiaktieholaget  Argonaut  v.  Hani,  87 
L.  J.  K.B.  991;  [1918]  2  K.B.  247). 

4.  .  The  plaintiffs  brought  an  action  for  breach  of  a  charter- 
party  as  undisclosed  principals  of  the  person  described  in  the  charter- 
party  as  the  "  charterer."  It  was  held  that  evidence  was  admissible 
to  show  that  the  plaintiffs  were  the  real  charterers  {Drughom,  Lim.  v. 
Rederiaktieholaget  Transatlantic,  24  Com.  Cas.  45;  63  S.  J.  99;  35 
T.  L.  E.  73— H.L.). 

12.     .     A  charterparty  contained  a  "  strike  clause  "  avoiding 

the  charterparty  in  the  event  of  a  stoppage  through  strike  lasting  more 
than  six  days.  The  strike  lasted  less  than  six  days,  but  the  stoppage 
due  to  the  strike  lasted  beyond  six  days.  It  was  held  that  the 
charterparty  was  avoided  (Gordon  Steamship  Co.  v.  Moxey,  1914, 
108  L.  T.  808). 

12.     .     The  doctrine  of  commercial  frustration  is  applicable  to 

a  time  charterparty.  It  does  not  apply,  however,  when  the  time  char- 
terer has  the  use  of  the  vessel  for  some  purpose  for  which  under  the 
terms  of  the  time  charterparty  he  is  entitled  to  use  her,  even  though 
that  purpose  is  not  the  particular  purpose  for  which  he  desired  to  use 
her.  Whether  in  a  given  case  the  doctrine  applies  to  a  particular 
time  charterparty  depends  upon  the  circumstances,  and  in  deter- 
mining this  the  main  consideration  is  the  probable  length  of  the 
total  deprivation  of  use  of  the  vessel  as  compared  with  the  unexpired 
duration  of  the  charterparty.  The  party  desirous  of  relying  upon 
the  doctrine  of  frustration  is  in  a  position  to  claim  his  right  so  to 
do  as  soon  as  the  event  upon  which  the  claim  is  based  happens. 
The  question  then  is  what  estimate  a  reasonable  man  of  business, 
on  all  the  materials  before  him,  would  make  of  the  probable 
length  of  the  withdrawal  of  the  vessel  from  service,  and  it  is  immaterial 
whether  his  anticipation  is  justified  or  falsified  by  the  events  ("  Coun- 
tess Warwick  "  Steamship  Co.  v.  Le  Nickel  Societe  Anonyme.  Anglo- 
Northern  Trading  Co.  v.  Emlyn,  Jones  &  Williams,  87  L.  J.  K.B.  309; 
[1918]  1  K.B.  372— C. A.). 

12.  .  By  a  charterparty,  time  for  discharging  was  to  com- 
mence "  when  steamer  is  ready  to  unload  and  written  notice  given 
whether  in  berth  or  not.  In  case  of  strikes  .  .  .  which  prevent  or 
delay  the  discharging  such  time  is  not  to  count  unless  the  steamer  is 
already  in  demurrage."  The  ship  arrived  at  her  port  of  discharge  on 
January  12,  and  gave  notice  that  she  was  ready  to  discharge.  At  that 
time  a  strike  was  going  on,  and  no  work  was  done  till  January  27,  when 
work  was  partially  resumed.  On  February  15  the  strike  ended. 
Between  January  27  and  February  15  six  and  a  quarter  normal  days' 
work  was  done.     The  ship  did  not  get  a  discharging  berth  on  March  23. 
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It  was  held,  first,  that  "  such  time  "  in  the  charterparty  meant  the 
time  for  which  the  discharging  was  actually  prevented  or  delayed  by 
a  strike,  and  did  not  apply  to  a  delay  in  getting  a  berth  in  consequence 
of  a  strike;  and  secondly,  that  the  period  between  January  27  and 
February  15  should  be  excluded,  except  six  and  a  quarter  days  (Central 
Argentine  Railway  v.  Marwood,  [1915]  A.C.  981;  84  L.  J.  K.B.  1593 
— H.L.). 

12.     .     A  charterparty  provided  that  if  the  chartered  vessel,  a 

Greek  steamer,  should  be  commandeered  by  the  Greek  Government 
the  charter  should  be  cancelled.  While  in  Marseilles  Harbour  a  notice 
was  received  by  the  captain  from  the  Greek  Government  that  the  ship 
must  proceed  immediately  to  a  home  port  named,  this  notice  being 
served  on  all  Greek  steamers  in  the  harbour.  The  owner  of  this  steamer 
entered  into  negotiations  with  his  Government  to  be  allowed  to  effect 
repairs  to  the  ship  before  proceeding  to  the  port  named ;  and,  although 
unloaded,  she  remained  during  these  negotiations  for  sixteen  days  in 
the  harbour  after  receipt  of  the  notice,  after  which  the  order  given  by 
the  notice  was  withdrawn  by  the  Greek  Government  in  consequence  of 
a  change  of  policy.  From  the  receipt  of  the  notice  the  captain  and 
crew  became  by  Greek  law  members  of  the  Greek  Navy,  but  the  ship 
was  never  in  fact  used  for  military  purposes.  It  was  held  that,  under  the 
circumstances  of  the  case,  during  the  interval  which  elapsed  from  the 
receipt  of  the  notice  till  its  withdrawal,  the  ship  was  under  the  control 
of  the  Greek  Government,  and  had  been  effectively  commandeered 
within  the  meaning  of  the  charterparty,  and  that  therefore  the  charter- 
party  was   cancelled   {Capel  &  Co.   v.   Soulidi,    [1916]    2  K.B.   365; 

85  L.  J.  K.B.  1169— C. A.). 

12.     .     By  a  charterparty  to  carry  coal  it  was  provided  that 

the  shipowners  were  not  to  be  liable  "  for  any  delay  in  the  commence- 
ment or  prosecution  of  the  voyage  due  to  a  strike."  The  master  and 
crew  of  the  vessel  refused  to  sail  to  a  port  in  France  owing  to  the 
proclamation  of  the  German  Government  of  their  intention  to  sink  all 
vessels  carrying  such  cargo  in  the  North  Sea,  and  all  efforts  to  prociure 
a  substitute  crew  failed.  It  was  held  that  this,  being  a  general  con- 
certed refusal  by  the  crew'  to  work  in  consequence  of  an  alleged  griev- 
ance— that  is,  that  they  were  required  to  face  the  danger  of  being  sunk 
by  German  vessels — was  a  strike  within  the  meaning  of  the  charter- 
party,  and  that  consequently  the  shipowners  were  not  liable  {Williams 
Brothers,   Lim.   v.   Naamlooze    Vennootschap   Berghuys  Kolenhandel, 

86  L.  J.  K.B.  334). 

16.     .     As  to  the  meaning  of  "  safe  port  "  in  a  charterparty, 

see  Hall  Brothers  Steamship  Co.  v.  Paul,  1914,  30  T.  L.  R.  598; 
111  L.  T.  811,  and  Palace  Shipping  Co.  v.  Gans,  [1916]  1  K.B.  138; 
85  L.  J.  K.B.  415. 

16.     .     As  to  when  the  time  for  re-delivery  of  the  vessel  is  of 

the  essence  of  the  contract,  see  Watson  Steamship  Co.  v.  Merry- 
weather,  1914,  108  L.  T.  1031;  18  Com.  Gas.  294. 

17.     .     A  ship  may  be  ready  to  load  a  cargo  notwithstanding 

that  she  has  a  large  quantity  of  coal  stored  on  deck  between  the  bulwarks 
and  the  raised  coamings,  the  coal  having  formed  part  of  the  outward 
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cargo  and  having  been  bought  by  the  shipowner  as  bunker  coal  for  the 
homeward  voyage  {London  Traders  Shipping  Co.  y.  General  Mercantile 
Shipping  Co.,  1914,  30  T.  L.  E.  493— C.A.). 

17.     .     Unless  it  is  of  the  essence  of  a  contract  of  charterparty 

that  the  owners  should  remain  owners  of  the  ship  until  the  termination 
of  the  contract,  they  can  perform  the  contract  vicariously — as,  for 
example,  through  purchasers  from  them  of  the  ship,  and  the  owners 
are  entitled  to  damages  against  the  charterers  for  refusing  to  accept 
such  performance  {Sorrentino  v.  Buerger,  [1915]  3  K.B.  367;  84  L.  J. 
K.B.  1937— C.A.). 

;17.     .     A  clause  in  a  charterparty  provided  that  "  In  the  event 

of  loss  of  time  through  deficiency  of  men  or  stores,  repairs,  breakdown 
of  machinery,  pumps,  pipes,  or  boilers  (whether  partial  or  otherwise), 
collision  or  stranding,  or  damage  preventing  the  efficient  working  of 
the  vessel  for  more  than  forty-eight  running  hours,  the  payment  of 
hire  shall  cease  until  she  again  be  in  an  efficient  state  to  resume  her 
service."  Time  was  lost  from  causes  mentioned  in  the  above  clause 
for  more  than  forty-eight  hours.  It  was  held  that  the  charterers  were 
entitled  to  a  cesser  of  hire  for  the  whole  of  the  time  so  lost,  and  not 
merely  for  the  excess  of  that  time  over  the  first  forty-eight  hours 
{Meade-King,  Robinson  &  Co.  v.  JacQhs  &  Co.,  [1915]  2  K.B.  640; 
84  L.  J.  K.B.  1133— C.A.). 

17.     .     A  charterparty,  under  which  the  charterers  were  to  pay 

to  the  shipowners  freight  and  demurrage  (if  any),  provided  that  "  A 
commission  of  2|  per  cent,  is  due  on  shipment  of  cargo  to  "  the 
charterers,  "  vessel  lost  or  not  lost  whose  agents  at  port  of  loading  are 
to  attend  to  ship's  business  on  customary  terms."  It  was  held  that 
the  charterers  were  entitled  to  commission  on  freight  only,  and  not  on 
demurrage  at  the  port  of  discharge  {Moor  Line,  Lim.  v.  Dreyfus  &  Co., 
87  L.  J.  K.B.  126;  [1918]  1  K.B.  89— C. A.). 

17.     .     By  a  charterparty  the  master  was  to  sign  bills  of  lading 

in  a  prescribed  form  without  prejudice  to  the  charterparty,  discharge 
to  be  at  a  prescribed  rate  and  the  master  to  have  a  lien  for  freight, 
demurrage,  and  other  lawful  claims  against  the  charterer.  The  char- 
terer's liability  was  to  cease  on  completion  of  shipment,  provided  the 
cargo  was  worth  the  freight  and  demurrage.  The  master  signed  bills 
of  lading  in  the  prescribed  form,  which  contained  no  provisions  regu- 
lating the  rate  of  discharge,  and  gave  no  lien  to  the  shipowners  for 
demurrage.  The  cargo  was  not  discharged  within  the  time  prescribed 
by  the  charterparty.  It  was  held  that  the  charterer  was  not  exempted 
by  the  cesser  clause  from  liability  for  the  delay  at  the  port  of  discharge 
{Jenneson,  Taylor  &  Co.  v.  Secretary  of  State  for  India,  86  L.  J.  K.B. 
283;  [1916]  2  K.B.  702). 

17.     .     A  charterparty  provided  that  the  ship  was  to  load  a 

full  and  complete  cargo  of  unobjectionable  merchandise.  A  clause  in 
the  margin  was  as  follows  :  "  Owners  guarantee  to  place  5,600  tons  dead- 
weight cargo  capacity,  and  300,000  cubic  feet  bale  space  as  per  builder's 
plan  at  disposal  of  charterers.  If  the  deadweight  cargo  capacity  or 
bale  space  placed  at  charterer's  disposal  be  less  than  the  above  then 
the  lump  sum  freight  is  to  be  reduced  pro  rata."  It  was  also  provided 
that  the  vessel's  holds  were  to  be  sufficiently  ventilated  as  customary, 
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and  that  all  requisite  mats  and  dunnage  were  to  be  found  by  the 
steamer.  The  charterers  were  ready  to  ship  5,000  tons  deadweight  of 
cargo  of  unobjectionable  merchandise,  but  the  deadweight  capacity  of 
the  steamship  was  occupied  to  the  extent  of  thirty-two  tons  of  dunnage 
provided  and  used  by  the  shipowners  in  storing  the  cargo  shipped,  and 
by  reason  thereof  cargo  to  the  extent  of  thirty-two  tons  which  th^ 
charterers  were  ready  to  ship  remained  unshipped.  The  cargo  shipped 
was  of  the  description  contemplated  by  the  charterparty,  and  the  dun- 
nage in  question  was  necessary  to  enable  the  shipowners  to  fulfil  their 
obligation  under  the  charterparty  to  properly  stow  and  ventilate  the 
cargo  in  fact  supplied.  It  was  held  that  the  guarantee  was  a  guarantee 
of  the  abstract  lifting  capacity  of  the  ship,  that  the  shipowners  had 
satisfied  their  guarantee,  and  that,  inasmuch  as  the  charterers  had 
tendered  cargo  which  required  dunnage  or  matting,  the  thirty-two  tons 
of  cargo  capacity  taken  up  by  dunnage  could  not  be  taken  into  account 
for  the  purpose  of  a  pro  rata  reduction  of  the  lump  sum  freight  (Thom- 
son &  Co.  V.  Brocklebank,  Lim.,  87  L.  J.  K.B.  616;  [19181  1  K.B. 
655). 

17.     .     A  charterparty  contained  a  clause  that  the  charterers 

(the  plaintiffs)  should  pay  as  hire  for  the  steamer  2,275?.  per  calendar 
month  and  pro  rata  for  any  fractional  part  of  a  month  (the  days  to  be 
taken  as  fractions  of  a  month  of  thirty  days)  until  her  re-delivery  to 
owners,  payments  of  hire  to  be  in  cash  monthly  in  advance.  There  was 
also  a  clause  providing  that  in  certain  events  the  hire  should  cease  until 
the  ship  should  again  be  in  an  efficient  state  to  resume  her  services. 
The  charterers  paid  a  month's  hire  in  advance  from  November  7  to 
December  7.  During  part  of  that  time  the  vessel  was  out  of  service  in 
dry  dock,  and  remained  so  until  after  the  date  for  the  expiry  of  the 
term  of  hire  had  been  reached,  when  she  was  chartered  by  third  parties. 
The  plaintiffs  claimed  that  there  was  an  over-payment  of  hire  and 
claimed  repayment  in  respect  of  sixteen  days.  It  was  held  that  the 
contract  of  hire  was  not  at  the  rate  of  so  much  per  day,  but  it  was  a 
fixed  sum  per  calendar  month,  payable  in  advance,  and  the  defendants 
were  liable  to  pay  back  the  amount  claimed  (Stewart  &  Co.  v.  Van 
Ommeren  (Londo7i),  Lim.,  88  L.  J.  Ch.  32;  [1918]  2  K.B.  560;  62 
S.J.  739— C.A.). 

17.     .     A  charterparty  contained  a  provision  that  a  commission 

of  3  per  cent,  on  "  the  estimated  gross  amount  of  hire  "  should  be  due 
to  the  charterers'  brokers  on  the  signing  of  the  charter.  Owing  to  the 
chartered  vessel  having  been  requisitioned  by  the  French  Government 
the  charter  never  became  operative  and  no  hire  was  ever  earned.  In 
an  action  by  the  charterers'  brokers  against  the  shipowners  to  recover 
the  commission  the  shipowners  set  up  by  way  of  defence  a  custom  of 
the  business  according  to  which  chartering  brokers'  commission  was 
only  to  be  paid  out  of  hire  earned  and  no  special  agreement  to  the  con- 
trary was  to  be  binding.  It  was  held  by  the  Court  of  Appeal,  reversing 
the  judgment  of  Bailhache,  J.,  that  the  custom  was  bad  as  being 
inconsistent  with  the  express  terms  of  the  contract,  and  that  the 
brokers  were  entitled  to  recover  the  commission  from  the  shipowners 
(Walford  (London),  Lim..  v.  Les  Affreteurs  Reunis  Societe  Anonyme, 
87  L.  J.  K.B.  1215;  [1918]  2  K.B.  498— C.A.). 

17.     .     Where    a    charterparty    specifies    a   ship's    deadweight 

capacity,  and  provides  that  freight  is  to  be  paid  on  this  amount,  the 
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guarantee  is  only  in  respect  of  the  ship's  lifting  capacity,  and,  in  the 
absence  of  special  words  in  the  charterparty,  it  is  not  a  guarantee  that 
the  ship  has  cubic  capacity  enabling  it  to  carry  that  amount  in  freight 
of  the  particular  cargo  (Millar  &  Co.  v.  s.s.  "  Freden  "  (Owners) 
87  L.  J.  K.B.  524;  [1918]  1  K.B.  611— C.A.). 

17.     .     The  plaintiffs  were  the  owners  and  the  defendants  were 

the  charterers  of  a  steamship.  The  charterparty  provided  that  in  the 
event  of  damage  preventing  the  working  of  the  vessel  for  more  than 
twenty-four  working  hours  the  payment  of  hire  should  cease  until  she 
was  again  in  an  efficient  state  to  resume  her  service.  The  vessel  was 
damaged  by  an  accident,  and  had  to  discharge  part  of  her  cargo  and 
then  proceed  to  St.  John's,  Newfoundland,  for  repairs.  On  the  com- 
pletion of  the  repairs  she  returned  to  pick  up  the  discharged  cargo,  and 
after  reloading  it  she  proceeded  on  her  voyage.  It  was  held  that  hire 
was  payable  under  the  cesser  clause  from  the  moment  when  the  repairs 
were  completed,  and  not  only  from  the  time  when  the  ship  was  ready 
to  proceed  on  the  voyage  (Smailes  v.  Evans,  86  L.  J.  K.B.  1072; 
[1917]  2  K.B.  54). 

33.  Cheque. — If  a  person  draws  a  cheque  with  name  of  payee  blank 
and  gives  it  to  a  confidential  clerk  to  fill  in  the  blank  with  a  certain 
name,  and  the  clerk  fills  in  the  blank  with  another  name,  the  drawer  is 
not  estopped  as  against  a  holder  in  due  course  from  saying  that  the 
cheque  was  wrongly  filled  up  (Paine  v.  Bevan,  [1914]  110  L.  T.  933; 
30  T.  L.  E.  395). 

33.     .     The  holder  of  a  cheque  marked  "  To  be  retained  "  may 

use  it  as  an  ordinary  cheque  as  soon  as  the  condition  upon  which  it  was 
to  be  retained  is  not  fulfilled  (Robert  v.  Marsh,  [1915]  1  K.B.  42; 
84  L.  J.  K.B.  388;  30  T.  L.  E.  609— C. A.). 

35.     .     The  fact  that  a  cheque  is  crossed  * '  Not  negotiable  ' '  or 

"  Not  negotiable,  a/c  payee,"  or  signed  "  Per  pro,"  does  not  render 
negligent  a  banker  who  receives  payment  of  the  cheque  for  a  customer 
with  no  right  to  the  cheque,  so  as  to  deprive  the  banker  of  the  benefit 
of  sec.  82  (Crumplin  v.  London  Joint  Stock  Bank,  1914,  109  L.  T.  856, 
and  Morison  v.  London  County  and  Westminster  Bank,  [1914]  3  K.B. 
356;  83  L.  J.  K.B.  1202). 

35.     .     If   bankers,    instead   of   paying    a    customer   cash    for 

cheques  drawn  on  them,  give  crossed  cheques  drawn  by  them  on 
another  banker,  they  thereby  pay  the  latter  cheques  otherwise  than  to 
a  banker  and  are  prima  facie  liable  to  the  true  owner  of  the  latter 
(Meyer  v.  Sze  Hai  Tong  Banking  and  Insurance  Co.,  [1913]  A.C.  847; 
83  L.  J.  P.C.  103 — P.O.,  where,  however,  the  bankers  were  relieved 
from  liability,  as  they  had  handed  the  crossed  cheques  to  the  true 
owner's  manager,  who  had  misappropriated  them). 

35.     .     A  banker  is  guilty  of  negligence  towards  the  drawer  who 

collects  a  cheque  crossed  *'  a/c  payee  only  "  for  a  person  not  the  payee, 
who  opens  an  account  with  it  and  credits  him  with  the  sum  collected 
without  inquiry  (Ladbroke  &  Co.  v.  Todd,  1914,  111  L.  T.  43; 
30  T.  L.  E.  433), 
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56.  Christian  Name. — ^For  the  Registration  of  Business  Names 
Act,  1916,  see  post,  under  Name. 

63.  Church. — The  Welsh  Church  Act,  1914,  has  for  its  object  the 
disestablishment  and  partial  disendowment  of  the  Church  of  England 
in  Wales  and  Monmouthshire.  For  an  account  of  this  statute,  see 
post,  under  Wales. 

66.  Churchwardens. — The  duty  of  a  bishop  with  regard  to  admis- 
sion to  the  office  of  churchwarden  is  purely  ministerial,  and  he  therefore 
has  no  discretion  to  inquire  into  the  character  of  a  person  duly  elected 
by  the  parishioners  to  that  office,  and  he  cannot  refuse  to  admit  such 
person  on  the  ground  that  he  considers  him  on  account  of  his  known 
character,  acts,  words,  or  conduct  not  to  be  a  fit  and  proper  person  to 
serve  in  that  office  (Rex  v.  Sarum  (Bishop);  Ex  puHe  Kent,  [1916] 
1  K.B.  466;  85  L.  J.  K.B.  544— D.). 

93.  Civil  Service. — The  Superannuation  Act,  1914,  amends  the 
Superannuation  Acts,  1834  to  1909,  by  allowing  the  Treasury  to  grant 
gratuities  to  the  personal  representatives  of  deceased  Civil  servants 
without  probata  or  letters  of  administration,  and  in  other  respects. 

105.  Clubs. — As  to  "  supply  "  or  "  sale  "  of  liquors,  see  Metford  v. 
Edwards,  [1915]  1  K.B.  172;  84  L.  J.  K.B.  161;  80  T.  L.  R.  700; 
post,  under  Licensing. 

109.  Coal. — Mere  refusal  on  the  part  of  a  person  in  charge  of  a 
vehicle  containing  coal  to  assist  an  inspector  of  weights  and  measures 
or  other  person  appointed  for  the  purpose  by  the  local  authority  in  the 
weighing  of  coal,  which  can  be  required  under  sec.  27  (1)  of  the 
Weights  and  Measures  Act,  1889,  is  not  sufficient  to  constitute  obstruc- 
tion within  the  meaning  of  sec.  27  (2)  of  that  Act  {Swallow  v.  London 
County  Council,  [1916]  1  K.B.  224;  85  L.  J.  K.B.  234). 

111.  Coal  Mines. — The  Coal  Mines  Act,  1914,  provides  that  sec.  11 
of  the  Coal  Mines  Act,  1911  (which  relates  to  inquiries  into  the  conduct 
of  holders  of  certificates  of  competency),  shall  apply  to  any  owner  or 
agent  of  a  mine  taking  part  in  its  technical  management  who  is  alleged 
by  reason  of  incompetency,  gross  negligence,  or  misconduct  in  manage- 
ment to  be  unfit  to  continue  to  hold  such  certificate  (sec.  1). 

111.     .     Where  by  a  fall  in  the  roof  in  a  level  a  cavity  was 

formed,  and  to  repair  it  timbering  was  used  which  prevented  the  air 
current  reaching  it  and  sufficiently  diluting  inflammable  and  noxious 
gases,  the  manager  was  held  responsible  for  not  producing  adequate 
and  constant  ventilation  in  accordance  with  sec.  29  of  the  Coal  Mines 
Act,  1911,  although  work  was  not  at  the  time  being  carried  on  in  the 
mine  {Atkinson  v.  Morgan,  [1915]  3  K.B.  23;  84  L.  J.  K.B.  1431). 

111.     .     The  provision  in  sec.  62  (3)  of  the  Coal  Mines  Act, 

1911,  requiring  the  systematic  clearance  of  the  floor,  roof,  and  sides  of 
the  roads  in  a  mine,  **  so  as  to  prevent,  as  far  as  practicable,  coal  dust 
accumulating,"  does  not  impose  upon  the  manager  the  duty  of  such 
clearance  where  this  cannot  be  done  effectively  and  might  be 
dangerous,  inasmuch  as  the  duty  only  arises  where  its  execution  is 
practicable,  and  as  sec.  102  (3)  gives  relief  from  liability  for  non- 
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compliance  where  it  is  due  to  causes  over  which  he  has  no  control  and 
against  which  it  is  impracticable  to  make  provision  (Atkinson  v.  Shaw, 
[1915]  2  K.B.  768;  84  L.  J.  K.B.  1748). 

111.     .     The  L.  M.  Collieries,  Lim.,  were  owners  of  the  U. 

Colliery,  in  which  a  mechanical  contrivance  for  ventilation  was  used. 
In  April,  1913,  S.,  the  manager  of  the  mine,  upon  the  instructions  of 
E.,  the  managing  director  of  the  company,  applied  for  an  extension  of 
the  time  within  which  to  comply  with  the  requirements  of  eec.  31  (3) 
of  the  Coal  Mines  Act,  1911,  as  to  the  installation  of  adequate  means 
for  the  immediate  reversal  of  the  air  current.  An  extension  was 
granted  to  September  30,  1913,  On  October  14,  1913,  when  an 
explosion  occurred,  the  apparatus  had  not  been  installed,  although  work 
thereon  had  been  begun  several  months  previously.  E.  was  consulted 
as  to  the  arrangements  for  the  performance  of  the  work  in  May,  when 
a  scheme  was  decided  upon,  but  not  subsequently,  although  he  knew 
that  the  work  was  being  carried  on,  and  occasionally  asked  S.  how  it 
was  progressing.  It  was  held  that  the  owning  company  was  guilty  of 
an  offence  under  sec.  31  (3)  (Atkinson  v.  Lewis  Merthyr  Consolidated 
Collieries,  [1916]  1  K.B.  363;  85  L.  J.  K.B.  684— D.). 

111.     .     A  person  who,  while  in  a  mine,  on  being  searched,  is 

found  to  have  in  his  possession  any  of  the  articles  prohibited  by  sub- 
sec.  1  of  sec.  35  of  the  Coal  Mines  Act,  1911,  is  guilty  of  such  an  offence 
even  though  he  is  not  searched  (a)  before  he  commences  work  and  (b) 
in  the  prescribed  manner  (Jones  v.  Lewis,  86  L.  J.  K.B.  782;  [1917] 
2  K.B.  117). 

112.     .     The     Coal     Mines     (Minimum     Wage)     Act,     1912, 

[Supp.  13,  p.  112],  does  not  apply  where  there  does  not  exist  indepen- 
dently of  the  Act  a  contract  for  employment  at  wages  and  does  not 
of  itself  create  any  privity  of  contract  (Richards  v.  Wrexham  and  Acton 
Collieries;  Davies  v.  The  Same,  [1914]  2  K.B.  497;  83  L.  J.  K.B. 
687— C. A.).  But  see  Churm  v.  Dalton  Main  Collieries,  [1916]  1  A.C. 
612;  85  L.  J.  K.B.  578— H.L.,  and  Hooley  v.  Butterley  Colliery  Co., 
[1916]  2  A.C.  63;  85  L.  J.  K.B.  1050— H.L. 

112.     .     The  provisions  of  the  Coal  Mines  (Minimum  Wage)  Act, 

1912,  [Supp.  13,  p.  112],  are  applicable  notwithstanding  that  a  work- 
man may  be  receiving  an  amount  for  wages  in  excess  of  the  minimum 
rate  settled  under  the  Act,  and  any  dispute  as  to  deductions  claimed 
by  the  employer  under  sec.  1  of  the  Act  must  be  decided  by  the  joint 
district  board.  The  County  Court  has  no  jurisdiction  to  deal  with  such 
a  dispute  (Fairbanks  v.  Florence  Coal  and  Iron  Co.,  [1915]  2  K.B.  714; 
84  L.  J.  K.B.  1115— C.A.). 

112.     .     Add  to  reference  to  Davies  v.  Glamorgan  Coal  Co.  in 

Court  of  Appeal,  [Supp.  13,  p.  114],  [1914]  1  K.B.  674;  83  L.  J.  K.B. 
831.  The  decision  of  the  Court  below  was  in  part  affirmed  and  in  part 
reversed. 

112.     .     Where  an  application  is  made  under  sec.  3  (2)  of  the 

Coal  Mines  ^Minimum  Wage)  Act,  1912,  upon  behalf  of  any  workmen 
or  employers,  as  representing  a  considerable  body  of  opinion  amongst 
either  the  workmen  or  employers  concerned,  for  the  variation  of  the 
existing  minimum  rate  of  wages  as  fixed  by  the  joint  district  board, 
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the  applicants  are  entitled  to  present  their  case  to  the  board  indepen- 
dently of  their  representatives  on  the  board.  The  procedure  regulating 
the  method  in  which  the  case  of  the  applicants  is  to  be  laid  before  the 
board  must  be  determined  by  the  board  itself  (Rex  v.  Amphlett,  [1915] 
2  K.B.  223;  84  L.  J.  K.B.  884). 


114.     .     The  Coal  Mines  Act,   1914,   provides  that  summary 

proceedings  for  contravention  of  the  Coal  Mines  Act,  1911,  may  be 
commenced  within  three  months  after  the  making  of  a  report  or 
conclusion  of  a  coroner's  inquest  from  which  it  appears  that  such 
contravention  has  taken  place  (sec.  2). 


115.     .     The  Police,  Factories,  &c.  (Miscellaneous  Provisions) 

Act,  1916,  gives  power  to  relax  qualifications  as  to  practical  experience 
in  mining  where  candidates  for  certificates  of  competency  under  the 
Coal  Mines  Act,  1911,  have  served  in  the  Navy  or  Army  during  the 
present  war  (sec.  10). 


116. 


AND  Minerals. 


See  further,  on' the  subject  of  this  article,  under  Mines 


123.  Codicil. — A  testator  by  his  will  gave  his  residuary  estate  to 
certain  charities.  By  a  codicil  he  made  the  following  bequest:  "  The 
residue  of  my  estate  not  bequeathed  by  the  above  will  I  give  and 
bequeath  to  M.  A.  L.  absolutely. "  It  was  held  that  the  codicil  revoked 
the  gift  of  the  whole  residue  given  by  the  will,  and  gave  it  to  M.  A.  L. 
{In  re  Stoodley ;  Hooson  v.  Stoodley,  [1916]  1  Ch.  242;  85  L.  J.  Ch. 
226— C.A.). 


123. 


By  her  will  made  in  1894  a  testatrix  gave  numerous 


specific  and  pecuniary  legacies,  and  gave  her  residuary  estate  to  a 
married  woman.  She  then  provided  that  all  bequests  and  legacies 
given  to  married  women  should  be  for  their  separate  use,  and  that  "  no 
legacy  given  by  this  my  will  "  should  lapse  by  reason  of  the  death  of 
the  legatee  before  her,  but  should  pass  to  the  legatee's  legal  personal 
representatives.  The  testatrix  made  seven  codicils,  by  some  of  which 
she  revoked  legacies  to  legatees  whom  she  stated  to  be  dead,  made 
special  provision  for  the  case  of  certain  legatees  predeceasing  her,  and 
gave  some  new  legacies.  Each  codicil  confirmed  the  will  and  previous 
codicils.  She  died  in  1915,  having  survived  the  residuary  legatee  and 
many  of  the  other  legatees  under  the  will  and  codicils.  It  was  held  that 
the  provision  against  lapse  extended  to  the  residuary  gift  in  the  will, 
and  tJiat  the  provision  applied  to  legacies  given  by  codicil  {In  re  Smith ; 
Prada  v.  Vandroy,  [1916]  2  Ch.  368;  85  L.  J.  Ch.  657— C. A.). 


123. 


A  testator  by  his  will  bequeathed  to  his  son  B.   a 


legacy  of  2,000L  on  his  attaining  the  age  of  twenty-five  ;  and  he  directed 
that  if  his  estate  should  prove  insufficient  to  pay  his  funeral  and  testa- 
mentary expenses,  debts,  and  legacies,  the  legacy  to  B.,  among  others, 
should  abate  proportionally.  By  a  codicil  he  revoked  this  legacy,  and 
substituted  a  legacy  to  B.  of  1,000L  on  his  attaining  thirty-five;  and 
by  a  later  codicil  he  revoked  the  latter  legacy,  and  in  lieu  and  stead 
thereof  bequeathed  1,0001.  to  the  trustees  of  the  will  on  trusts  under 
which  B,  took  a  determinable  life  interest  only,  the  legacy  being  held 
subject  thereto  on  trusts  for  his  issue.  It  was  held  that  the  legacy 
to  the  trustees  was  subject  to  the  provision  for  abatement  contained 
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in  the  will  (In  re  Backhouse ;  Salmon  v.  Backhouse,  [1916]  1  Ch.  65; 

85  L.  J.  Ch.  146). 

152.  Collisions  at  Sea.— See  The  Tempus,  [1913]  P.  166;  83  L.  J. 
P.  33,  for  a  case  where  the  omission  of  a  vessel  to  signal  was  held  not 
to  contribute  to  the  collision. 

157.     .     An  English  vessel  must  take  into  consideration  the 

fact  that  a  vessel  with  which  she  may  possibly  collide  is  foreign  and 
possibly  did  not  know  of  a  Board  of  Trade  regulation  (H.M.S.  King 
Alfred,  [1914]  P.  84;  83  L.  J.  P.  61). 

158.     .     As  to  the  effect  of  suction  or  interaction  in  causing 

collision  between  two  vessels  proceeding  along  a  shallow  channel  at 
high  speed,  see  The  Olympic  and  H.M.S.  Hawke,  [1915]  A.C.  385; 
84  L.  J.  P.  49;  112  L.  T.  49;  31  T.  L.  R.  54— H.L. 

160.     .    .As  to  when  sub-charterers  have  sufficient  interest  to 

claim  for  collision,  see  The  Okehampton,  [1913]  P.  173;  83  L.  J.  P.  5 
— C.A. 

161.     .     The    Admiralty    sought   to    recover    as    damages    for 

collision  with  a  submarine  the  capitalised  amount  of  pensions  and 
allowances  payable  by  the  Admiralty  to  the  relatives  of  the  crew 
drowned.  It  was  held  that  such  damages  were  irrecoverable  as  no 
action  lay  for  them  at  common  law  {The  Amenka,   [1917]   A.C.  38; 

86  L.  J.  P.  58). 

161.  .  On  a  reference  to  assess  damage  occasioned  by  col- 
lision, the  plaintiffs  claimed  not  merely  the  cost  of  temporary  repairs 
which  had  been  effected  and  demurrage  during  temporary  repairs,  but 
also  (1)  the  estimated  cost  of  permanent  repairs  (which  it  was  admitted 
would  probably  not  be  effected  until  after  the  war) ;  and  (2)  the  esti- 
mated demurrage  during  the  permanent  repairs.  These  items  were 
allowed  by  the  Liverpool  District  Registrar,  although  he  made  certain 
reductions  in  the  amounts.  On  a  petition  by  the  defendants  in  objec- 
tion to  the  report  of  the  District  Registrar,  it  was  held  that  the  report 
should  be  affirmed  {The  Kingsway,  87  L.  J.  P.  162;  [1918]  P.  344— 
C.A.). 

162.     .     Devonshire  (Owners)  v.  Leslie  (Owners),  [1912]  A.C. 

634;  81  L.  J.  P.  94,  [Supp.  13,  p.  116],  was  distinguished  in  The 
Umona,  [1914]  P.  141 ;  83  L.  J.  P.  106.  In  that  case  the  first  plaintiffs 
were  the  owners  of  a  tug  and  also  bailees  for  hire  of  a  barge  in  tow  of 
the  tug ;  and  the  second  plaintiffs  were  the  owners  of  the  cargo  on  the 
barge.  A  collision  occurred  between  the  defendants'  steamship  and 
the  barge,  for  which  the  steamship  was  held  to  be  three-fourths  liable 
and  the  tug  one-fourth.  It  was  held  that  under  the  Maritime  Conven- 
tions Act,  1911,  sees.  1  and  9  (4),  [Supp.  13,  p.  116],  the  barge  must 
be  deemed  to  be  in  fault,  as  she  was  damaged  by  the  fault  of  the 
servants  of  her  owners,  and  the  fact  that  the  servants  navigated  from 
the  tug  and  not  from  the  barge  did  not  affect  the  liability,  and  the 
first  plaintiffs  could  only  recover  from  the  defendants  three-fourths  of 
the  damage  to  the  barge.  It  was  held  also  that  the  second  plaintiffs 
could  only  recover  three-fourths  of  the  damage  to  the  cargo  from  the 
defendants. 
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163.     .     The  effect  of  sec.  1  of  the  Maritime  Conventions  Act, 

1911,  [Supp.  13,  p.  116],  is  that  where  two  vessels  are  to  blame  for  a 
collision  in  which  damage  has  been  caused  to  an  innocent  third  party, 
the  owners  of  one  of  the  vessels  in  fault  can  recover  from  the  owners  of 
the  other,  as  part  of  the  **  damage  or  loss,"  the  proportionate  part  of 
any  damages  recovered  against  them  by  the  owners  of  the  third  vessel 
{The  Cairnbahn  (No.  1),  [1914]  P.  25;  83  L.  J.  P.  11— C.A.). 

163.     .     In  an  action  of  damage  by  collision,  there  being  no- 

evidence  on  which  the  blame  could  be  with  any  certainty  apportioned, 
it  was  held  that  the  liability  should  be  apportioned  equally  {The  Peter 
Benoit,  85  L.  J.  P.  12— H.L.). 

165.     .     Ordinary  careful  seamanship  requires  that  a  steamship' 

riding  to  a  single  anchor  in  a  place  like  the  Downs  shall  have  a  second 
anchor  available  for  letting  go  at  once  if  the  necessity  arises,  and  in 
the  absence  of  proof  that  the  neglect  to  take  such  a  precaution  did  not 
contribute  to  a  collision  which  occurred  she  will  be  held  to  blame.  This 
rule  of  good  seamanship  applies  equally  whether  or  not  the  ship  at 
anchor  has  steam  handy  {The  Jessie  and  The  Zaanland,  86  L.  J.  P.. 
108;   [1917]  P.  138). 

167.     .     Delay  occurred  through  a  strike  in  repairing  a  vessel 

damaged  in  collision.  It  was  held  that  the  loss  incurred  through  this 
delay  could  be  included  in  the  damages  claimable  by  the  vessel  {H.M.S. 
London,  [1914]  P.  72;  83  L.  J.  P.  74). 

167.     .     In  an  action  for  damages  in  respect  of  the  total  loss  by 

collision  of  a  vessel  under  an  existing  charterparty  or  charterparties  by 
the  admitted  fault  of  the  other  colliding  vessel,  the  correct  rule  for 
arriving  at  the  amount  of  the  damages  payable  by  the  owners  of  the- 
vessel  at  fault  is  to  take  the  value  of  the  lost  vessel  as  at  the  date  of  its 
loss,  and  not  as  at  the  date  when  the  voyage  on  which  it  was  bound 
would  have  terminated;  to  add  to  this  the  proper  sum  for  freight  or 
profits  at  the  end  of  the  voyage  or  voyages  fixed  by  her  existing  charter- 
party  or  charterparties,  but  nothing  in  respect  of  any  merely  possible 
though  not  actually  existing  charterparties ;  and  then  to  make  all  proper 
deductions  for  contingencies  and  wear  and  tear  {The  Philadelphia,  86' 
L.  J.  P.  112;  [1917]  P.  101— C.A.). 

169.     .     When  two  steam  vessels  are  crossing  so  as  to  involve- 

risk  of  collision  the  vessel  which  has  the  other  on  her  own  starboard 
side  is  required  by  article  19  of  the  Kegulations  for  Preventing  Collisions 
at  Sea  to  keep  out  of  the  way  of  the  other  vessel,  which,  in  order  to* 
facilitate  that  operation,  is  required  by  article  21  to  keep  her  course  and 
speed  {The  Fancy,  86  L.  J.  P.  38;  [1917]  P.  13). 

169.     .     The  words  "  course  and  speed  "  in  article  21  of  the 

Regulations  for  Preventing  Collisions  at  Sea,  1897,  which  provides  that' 
"  Where  by  any  of  these  rules  one  of  two  vessels  is  to  keep  out  of  the 
way,  the  other  shall  keep  her  course  and  speed,"  mean  course  and 
speed  in  following  the  proper  and  ordinary  nautical  manoeuvre  in  which, 
to  the  knowledge  of  the  "  give-way  "  vessel,  the  ship  is  at  the  time- 
engaged  {The  Echo,  86  L.  J.  P.  121;  [1917]  P.  132). 
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174.     .     Article  19  of  the  Eegulations  applies  to  a  steam  vessel 

(Coming  out  of  dock,  unless  the  circunastances  are  such  as  to  displace 
its  application  {The  Llanelly,  [1914]  P.  40;  83  L.  J.  P.  37). 

174.     .     Articles   1   and  2  of  the  Eegulations  for  Preventing 

Collisions  at  Sea  require  ev^ry  steamship  under  way  to  carry  and 
exhibit  certain  prescribed  lights  from  sunset  to  sunrise;  but  by  article 
27  it  is  provided  that  "  In  obeying  and  construing  these  rules,  due 
regard  shall  be  had  to  all  dangers  of  navigation  and  collision,  and  to 
any  special  circumstances  which  may  render  a  departure  from  the 
.above  rules  necessary  in  order  to  avoid  immediate  danger."  Two 
steamships,  while  navigating  in  the  English  Channel,  came  into  col- 
lision on  the  night  of  March  16,  1917.  In  accordance  with  the  instruc- 
tions or  advice  of  the  British  naval  authorities  neither  vessel  was 
exhibiting  any  lights,  but  each  ha4  her  sidelights  lit  and  ready  for  use, 
jand  each  in  fact  exhibited  a  side  light  without  undue  delay  when  she 
became  aware  of  the  other  ship.  It  was  held  that  the  Eegulations  for 
Preventing  Collisions  at  .Sea  must  be  read  as  a  whole;  that  the  risk 
of  submarine  attack  was  a  danger  of  navigation  within  the  meaning  of 
article  27  to  which  due  regard  should  be  had  in  obeying  and  construing 
articles  1  and  2;  and  that,  in  the  circumstances  of  the  time  and  place 
of  the  collision,  neither  vessel  was  negligent  in  not  exhibiting  her  under- 
way lights  but  carrying  them  lit  and  ready  to  be  exhibited  in  case  of 
emergency  to  avoid  collision  {The  Algol,  87  L.  J.  P.  7;  [1918]  P.  7). 

174.     .     A  vessel  which,  in  time  of  war,  and  in  compliance  with 

j\dmiralty  instructions,  is  navigating  without  lights,  is  not  bound  t-o 
^exhibit  her  under-way  lights  to  an  approaching  vessel  at  whatever 
distance  that  vessel  may  be  sighted ;  but  they  must  be  shown  in  ample 
time  to  enable  the  other  vessel  to  take  action,  if  the  duty  of  action  lies 
on  her,  or  to  give  warning  of  her  presence  to  the  other  ship  if  the  duty 
of  action  lies  on  the  ship  which  has  hitherto  been  unlighted  {H.M.S. 
Hydra,  87  L.  J.  P.  117;   [1918]  P.  78). 

174.     .     Article  16  of  the  Eegulations  for  Preventing  Collisions 

at  Sea  requires  that  "  Every  vessel  shall,  in  a  fog,  ...  go  at  a  moder- 
ate speed,  having  careful  regard  to  the  existing  circumstances  and  con- 
ditions," and  that  "  A  steam  vessel  hearing,  apparently  forward  of  her 
beam,  the  fog  signal  of  a  vessel — the  position  of  which  is  not  ascer- 
tained, shall,  so  far  as  the  circumstances  of  the  case  admit,  stop  her 
engines,  and  then  navigate  with  caution  until  danger  of  collision  is 
over."  Two  steamships,  the  Sheila  and  the  Emlyn,  both  of  which 
were  under  convoy,  were  in  collision  off  the  French  coast.  The 
weather  at  the  time  was  a  dense  fog.  The  speed  of  the  Sheila  at  the 
material  time  was  two  to  three  knots,  that  of  the  Emlyn  eight  knots. 
Neither  vessel  stopped  her  engines  in  compliance  with  the  second  part 
of  article  16  of  the  Eegulations  for  Preventing  Collisions  at  Sea,  the 
Emlyn  because,  as  her  witnesses  stated,  they  never  heard  any  whistles 
forward  of  the  beam  except  the  whistles  of  their  own  escort.  Before 
leaving  port  the  Sheila  had  received  from  the  French  Admiralty  authori- 
ties instructions  to  ' '  Follow  escort ;  obey  all  his  orders  ' ' ;  while  the 
orders  of  the  Emlyn  were  to  "  Follow  escort;  speed  will  be  regulated 
by  the  patrol  ahead  at  eight  knots."  It  was  held  that,  assuming  the 
■orders  of  the  French  Admiralty  authorities  were  compulsory,  they  were 
not  directed  to  speed  in  fog  and  could  not  be  construed  as  orders  to 
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disobey  article  16;  that  there  was  no  evidence  that  the  danger  from 
submarine  attack  in  the  particular  locality  made  it  necessary  to  go  at 
full  speed  in  fog  -and  not  comply  with  article  16,  and  that  both  vessels> 
must  be  held  in  fault — although  in  different  proportions — for  a  breach 
of  the  Eegulations  which  contributed  to  the  collision  (The  Emlyn,  87 
L.  J.  P.  62;  [1918]  P.  67). 

174.     .     While  navigating  without  lights,  in  compliance  witb 

Admiralty  directions,  the  plaintiffs'  and  the  defendants'  steamships, 
came  into  collision,  and  both  sustained  damage.  After  an  interval  of 
nearly  eighteen  months  the  plaintiffs  commenced  proceedings,  and  the* 
defendants  thereupon  counterclaimed.  The  Court,  on  the  facts,  held 
that  there  was  no  negligence  on  the  part  of  either  vessel,  and  gave 
judgment  for  the  defendants  on  the  claim,  and  for  the  plaintiffs  on  the 
counterclaim.  On  the  question  of  costs  the  Court  held  that,  inasmuch 
as  there  would  apparently  have  been  no  litigation  if  the  plaintiffs  had 
not  issued  their  writ,  there  must  be  judgment  for  the  defendants  on  the 
claim  with  costs,  and  for  the  plaintiffs  on  the  counterclaim  with  costs> 
{The  Cardiff  Hall,  87  L.  J.  P.  113;  [1918]  P.  56). 

174.     .     While  navigating  North  Lowestoft  Roads  from  north 

to  south,  the  steamship  Rose  sighted  the  steamship  Ravenna  about  two 
miles  distant  and  bearing  fine  on  the  starboard  bow.  As  the  Rose 
approached,  the  Ravenna,  which  had  been  at  anchor,  heading  to  the- 
eastward,  got  under  way,  put  her  engines  ahead,  starboarded  her  helrrr 
to  come  round  to  the  northward  and  get  on  to  her  own  starboard  side  of 
the  channel,  and  twice  sounded  the  starboard  helm  signal  of  two  shorli 
blasts.  These  signals  were  accepted  by  the  Rose  as  an  invitation  to 
pass  starboard  to  starboard.  She  thereupon  replied  with  two  short 
blasts  of  her  whistle  and  starboarded  her  helm.  The  Ravenna  con- 
tinued to  starboard  and  to  go  ahead,  first  half  speed  and  then  full  speed, 
until  she  saw  that  there  was  risk  of  collision,  when  she  reversed  her 
engines.  Shortly  afterwards  the  vessels  came  into  collision.  It  was; 
held  by  the  Court  of  Appeal,  that  in  the  circumstances  the  Ravenna 
was  not  justified  in  continuing  to  go  ahead  under  a  starboard  helm  in  the 
hope  that  the  Rose  would  pOrt  and  pass  over  to  her  own  starboard  side- 
of  the  roads  in  accordance  with  the  narrow  channel  rule  (article  25) ;: 
that  the  Rose  was  not  justified  in  assuming  that  the  Ravenna's  star- 
board helm  signals  were  an  invitation  to  her  to  pass  starboard  to  star- 
board inasmuch  as  the  roads  must  be  regarded  as  a  narrow  channel, 
and  that  the  Rose  should  have  kept  to  the  side  of  the  channel  which 
lay  on  her  own  starboard  hand  in  compliance .  with  article  25;  and 
therefore  that  both  vessels  were  to  blame  for  the  collision  (The 
Ravenna,  87  L.  J.  P.  215;   [1918]  P.  297— C.A.). 

174.     .     Where  a  ship  is  chartered  by  the  Admiralty  under  a 

charterparty  which  provides  that  the  Admiralty  shall  be  liable  to  war 
risks  but  not  to  ordinary  sea  risks,  and  is  lost  by  collision  when  naviga- 
ting in  the  war  zone  on  a  dark  night  and,  according  to  Admiralty 
instructions,  without  lights,  the  proximate  cause  of  the  loss  is  the' 
navigation  without  lights,  and  is  one  of  the  risks  attendant  upon  war- 
like operations  as  contemplated  by  the  charterparty  (British  and 
Foreign  Steamship  Co.  v.  Regent,  87  L.  J.  K.B.  910;  [1918]  2  K.B. 
879— C.A.). 
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177.     .     Bennett  Steamship   Co.   v.    Hull  Mutual  Steamship 

Protecting  Society,  [1913]  3  K.B.  372;  82  L.  J.  K.B.  1003,  [Supp.  13, 
p.  122],  was  affirmed,  [1914]  3  K.B.  57;  83  L.  J.  K.B.  1179— C.A. 

177.     .     The  Titanic  disaster,  which  took  place  on  April  14 , 

1912,  gave  rise  to  an  international  conference  held  in  London.  The 
outcome  of  the  deliberations  of  the  conference  was  a  Convention  which, 
so  far  as  this  country  is  concerned,  has  found  expression  in  the  Merchant 
Shipping  (Convention)  Act,  1914.  It  is  provided  that  the  Act  shall 
come  into  force  on  July  1,  1915,  but  it  may  be  suspended  from  year  to 
year  by  Order  in  Council.  It  is  not  likely  to  come  into  operation  during 
the  present  war,  and  its  provisions  are  therefore  not  included  in  this 
Supplement. 

257.  Company. — By  section  1  of  the  Companies  Act,  1900,  the  cer- 
tificate of  registration  is  made  conclusive  evidence  that  a  society 
registered  under  the  Act  is  a  society  authorised  to  be  registered,  and 
no  one  can  go  behind  the  certificate  and  allege  that  such  society  is 
not  a  corporate  body  with  the  status  and  capacity  conferred  by  the 
Companies  Acts,  but  the  certificate  does  not  render  legal  all  or  any  of 
the  objects  specified  in  the  memorandum  of  association  if  they  are 
otherwise  illegal  {Bowman  v.  Secular  Society,  86  L.  J.  Ch.  568;  [1917] 
A.C.  406— H.L.). 

258.     .     The  Registrar  is  bound  to  register  a  company  under 

the  name  of  the  "  United  Public  Dental  Service,  Ltd.,"  as  these 
words  do  not  imply  that  persons  to  perform  the  services  hold  diplomas 
entitling  them  to  be  registered  under  the  Dentists  Act,  1878  {R.  v. 
Joint-Stock  Companies  Registrar,  [1914]  3  K.B.  1161;  84  L.  J.  K.B. 
:229;  30  T.  L.  R.  707). 

259.     .     Where    the    objects    clause   of   the    memorandum    of 

association  of  a  company  contained  a  declaration  that  none  of  the  sub- 
.clauses  or  objects  therein  specified,  or  the  powers  therein  conferred, 
.should  be  deemed  subsidiary  or  auxiliary  to  the  objects  mentioned  in 
the  first  sub-clause,  but  that  the  company  should  have  full  power  to 
exercise  any  of  its  powers  conferred  by  the  sub-clauses,  notwithstanding 
that  the  business  or  acts  did  not  fall  within  the  objects  of  the  fii'st  sub- 
.clause,  it  was  held  that  the  rule  that  wide  powers  given  in  general 
words  in  the  objects  clause  should  be  construed  as  ancillary  only  to  a 
specific  object  mentioned  did  not  apply,  and  that  it  was  not  ultra  vires 
of  the  directors  to  underwrite  shares  in  another  company,  such  power 
being  expressly  given  in  the  general  words  {Cotman  v.  Brougham,,  87 
L.  J.  Ch.  379;  [1918]  A.C.  514— H.L.). 

260.     .     The  liability  of  a  person  personally  liable  on  an  order 

-for  goods  to  the  "  holder  "  of  such  order,  under  sec.  63  (3)  of  the  Act 
of  1908,  means  liability  to  the  one  to  whom  the  order  has  been  given 
{Civil  Service  Co-operative  Society  v.  Chapman,  1914,  30  T.  L.  R.  679). 

264.  .  The  Court  refused  to  confirm  alteration  of  memo- 
randum under  sec.  9  (1)  of  the  Act  of  1908,  giving  powers  to  sell  under- 
taking and  to  amalgamate  (In  re  Walker  &  Sons,  [1914]  S.  C.  280). 

264.  .  The  Court  will  not  permit  the  alteration  of  a  memo- 
randum to  meet  the  mere  possibility  of  the  company  desiring  at  some 
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future  time  to  carry  on  another  class  of  business  not  subsidiary  to  its 
present  business  {In  re  Brown  d  Co.,  1914,  84  L.  J.  Ch.  245; 
59  S.  J.  146). 

264.  .  The  Court  will  not  confirm  an  alteration  in  a  memo- 
randum before  allotment  of  shares  as  there  are  then  no  members  and 
consequently  no  effective  resolution  to  confirm  {In  re  Blackburn 
Philanthropic  Assurance  Co.,  [1914]  2  Ch.  430;  84  L.  J.  Ch.  145; 
58  S.  J.  798). 

265.     .     A  company  cannot  alter  its  articles  so  as  to  commit  a 

breach  of  contract;  and  therefore  if  a  contract  between  the  company 
and  another  party  involves  as  one  of  its  terms  that  a  particular  article 
is  not  to  be  altered,  the  company  is  not  at  liberty  to  alter  that  article, 
and  will  be  restrained  by  injunction  from  doing  so  {British  Murac 
Syndicate  v.  Alperton  Rubber  Co.,  [1915]  2  Ch.  186;  84  L.  J.  Ch.  665). 

267.     .     In  re  Palace  Hotel,  Ltd.,  [1912]  2  Ch.  438;  81  L.  J. 

Ch.  695,  [Supp.  13,  p.  131],  was  followed  in,  and  In  re  Doecham 
Gloves,  Ltd.,  [1913]  1  Ch.  226;  82  L.  J.  Ch.  165  [ibid.],  was  overruled 
by.  In  re  Schweppes,  Ltd.,  [1914]  1  Ch.  322;  83  L.  J.  Ch.  296— C. A. 

268.     .     Will  V.  United  Lankat  Plantations  Co.,  Ltd.,  [1912] 

2  Ch.  571;  81  L.  J.  Ch.  718,  [Supp.  13,  p.  131],  was  affirmed,  [1914] 
A.C.  11;  83  L.  J.  Ch.  195— H.L.,  and  was  followed  in  In  re  National 
Telephone  Co.,  [1914]  1  Ch.  755;  83  L.  J.  Ch.  552. 

268.  .  Notice  of  a  meeting  of  a  company  to  propose  a  resolu- 
tion to  increase  its  share  capital  is  not  sufficient,  if  it  only  signifies 
generally  an  intention  to  propose  some  increase  or  other.  The  notice 
must  state  specifically  the  amount  by  which  it  is  proposed  to  increase 
the  capital  {MacConnel  v.  PriU  &  Co.,  [1916]  2  Ch.  57;  85  L.  J. 
Ch.  674). 

269.  .  Where  by  the  memorandum  of  association  of  a  com- 
pany the  preference  shareholders'  rights  and  privileges,  given  to  them 
by  the  articles  of  association,-  are  not  to  be  altered  without  the  sanction 
in  writing  of  two-thirds  of  the  holders  of  the  issued  shares  of  that  class, 
and  the  articles  repeat  that  provision  and  provide  that  they  are  to  be 
entitled  to  dividends  at  a  certain  rate  on  the  nominal  amount  of  capital 
paid  up  or  credited  as  paid  up,  such  dividends  to  be  cumulative  and  to 
be  a  first  charge  on  the  profits  in  a  winding-up,  a  rateable  reduction 
of  the  capital  of  the  ordinary  and  preference  shareholders  made  on  a 
proved  loss  is  not  an  alteration  of  those  rights  and  privileges  so  given 
to  the  preference  shareholders  by  the  articles,  and  the  sanction  in 
writing  of  two-thirds  is  not  required  {In  re  Mackenzie  &  Co.,  [1916] 
2  Ch.  450;  85  L.  J.  Ch.  804). 

269.     .     The  Court  has  jurisdiction   to  sanction  reduction  of 

capital  with  consent  of  merely  a  majority  of  the  shareholders  in  special 
circumstances  {In  re  Showell's  Brewery  Co.,  1914,  30  T.  L.  E.  428). 

269.     .     As  to  evidence  of  sufficiency  of  consent  to  reduction 

of  capital  within  the  meaning  of  sec.  50  of  the  Act  of  1908  and  rule  17 
of  the  General  Order  (Eeduction  of  Capital),  1909,  see  In  re  Hydraulic 
Power  and  Smelting  Co.,  [1914]  2  Ch.  187;  83  L.  J.  Ch.  753. 
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Notwithstanding  the   provisions  of  sec.   41    (1)    (d)  of 


the  Companies  (Consolidation)  Act,  1908,  which  provides  that  where 
a  company  subdivides  partly  paid  shares  the  proportion  of  paid 
and  unpaid  capital  on  each  subdivided  share  must  be  the  same  as  on 
the  share  from  which  it  is  derived,  the  Court  may  in  a  proper  case 
sanction  a  subdivision  of  partly  paid  shares,  by  which  the  proportion 
of  liability  is  reduced,  acting  under  the  powers  of  sec.  46  (1)  (a) 
of  the  Act,  by  which  a  company  may  reduce  the  liability  on  its  shares 
in  respect  of  capital  not  paid  up  {In  re  Dolosivella  Rubber  and  Tea 
Estates,  86  L.  J.  Ch.  223;  [1917]  1  Ch.  213). 

270.     .     Partly  paid  forfeited  shares  may  be  treated  as  unissued 

for  the  purpose  of  reduction  of  capital  {In  re  Victoria  {Malaya)  Rubber 
Estates,  1914,  58  S.  J.  706). 

270.     .     Sec.  45  of  the  Companies  (Consolidation)  Act,  1908, 

is  not  an  enabling  section,  but  a  section  limiting  the  general  power  to 
make  arrangements  under  sec.  120  of  that  Act.  Its  application  is 
confined  to  the  two  cases  mentioned  in  the  section — namely,  where  it 
is  proposed  to  alter  the  memorandum  of  association  either  (a)  by  the 
consolidation  of  shares  of  different  classes,  or  (b)  by  the  division  of 
shares  into  shares  of  different  classes.  In  other  cases  where  a  scheme 
of  arrangement  interferes  with  rights  conferred  by  the  memorandum, 
compliance  with  sec.  120  of  the  Act  is  suffi9ient  {In  re  Nordberg,  Lim., 
[1915]  2  Ch.  439;  84  L.  J.  Ch.  830). 

271.     .     Omnium    Electric    Palaces,    Ltd.    v.    Baines,    1913, 

82  L.  J.  Ch.  519,  [Supp.  13,  p.  132],  was  affirmed  [1914]  1  Ch.  332; 

83  L.  J.  Ch.  372— C.  A. 

276. .     As  to  what  will  constitute  a  material  variation  not 

covered  by  a  clause  in  an  underwriting  letter  that  a  variation  between 
the  draft  and  the  issued  prospectus  was  not  to  avoid  the  letter,  see 
Warner  Engineering  Co.  v.  Kilbum,  1914,  84  L.  J.  K.B.  365;  110  L.  T. 
456;  30  T.  L.  E.  284— C. A. 

276.     .     An  underwriting  agreement  is  not  for  personal  services 

and  is  enforceable  against  the  underwriter's  estate  {In  re  Worthington; 
Ex  parte  Pathe  Freres,  [1914]  2  K.B.  299;  83  L.  J.  K.B.  885;  and 
Warner  Engineering  Co.  v.  Brennan,  1914,  30  T.  L.  E.  191). 

276.     .     The    plaintiff,    not    being    a    broker,     procured    the 

advance  of  money  by  C.  to  the  defendants,  a  private  limited  company, 
under  a  commission  note  given  by  the  latter.  At  the  time  it  was  in- 
tended that  the  advance  should  be  by  way  of  loan,  but  eventually  it 
took  the  form  of  a  subscription  by  C.  to  shares  of  the  company.  Pay- 
ment of  commission  was  authorised  by  the  articles,  but  no  statement  of 
the  amount  or  rate  per  cent,  of  the  commission  had  been  disclosed  in 
the  statement  in  heu  of  prospectus  or  otherwise  within  the  meaning  of 
sec.  89  (1)  (b)  of  the  Companies  (Consolidation)  Act,  1908.  It  was 
held  that  as  the  amount  or  rate  had  not  been  disclosed  under  sec.  89 
(1)  (b)  of  the  Act  of  1908  the  payment  of  commission  was  illegal  under 
sub-sec.  2,  and  that  it  was  not  brokerage  within  sub-sec.  3  {Andreae 
V.  Zinc  Mines  of  Great  Britain,  him.,  87  L.  J.  K.B.  1019;  [1918] 
2  K.B.  454). 
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278.     .     Lynde  v.  Anglo-Italian  Hemp  Spinning  Co.,   [1896] 

1  Ch.  178;  65  L.  J.  Ch.  96,  was  followed  in  In  re  Pacaya  Rubber  and 
Produce  Co.;  Bums'  Case,  [1914]  1  Ch.  542;  83  L.  J.  Ch.  432,  infra. 

279.     .     In  re  Blair  Open  Hearth  Furnace  Co.,  1913,  109  L.  T, 

149,  [Supp.  13,  p.  134],  was  affirmed  [1914]  1  Ch.  390;  83  L.  J.  Ch, 
313— C.  A. 

279.     .     Mair  v.  Rio  Grande  Rubber  Estates,  [1913]  A.C.  853; 

83  L.  J.  P.C.  35,  [Supp.  13,  p.  134],  was  followed  in  In  re  Pacaya 
Rubber  and  Produce  Co.;  Burns'  Case,  [1914]  1  Ch.  542;  83  L.  J.  Ch. 
432,  where  directors  issued  a  prospectus  containing  extracts  from  an 
expert's  report,  and  statements  purporting  to  be  based  upon  the  report, 
resulting  in  an  inaccurate  and  misleading  prospectus,  and  it  was  held 
that  the'  directors  had  given  credit  to  the  alleged  facts  contained  in  the' 
report,  and  that  a  holder  of  partly  paid  shares  subscribed  for  in  reliance 
on  the  prospectus  was  entitled  to  have  his  name  removed  from  the  list 
of  contributories  in  winding-up. 

279.     .     The  uncorroborated  statements  of  a  vendor-promoter 

of  a  company  afford  by  themselves  no  *  *  reasonable  ground  ' '  to  the 
directors  for  believing  such  statements  in  a  prospectus  issued  by  them 
to  be  true,  so  as  to  relieve  the  directors  from  liability  to  persons  sub- 
scribing for  shares  on  the  faith  of  the  prospectus  for  the  loss  or  damage 
sustained  by  reason  of  such  statements,  if  untrue  {Adams  v.  Thrift, 
[1915]  2  Ch.  21;  84  L.  J.  Ch.  729— C.A.). 

280.     .     The  statutory  liability  of  a  director  of  a  company  to 

pay  compensation  under  sec.  84  of  the  Companies  (Consolidation)  Act, 
1908,  is  a  liability  founded  on  tort;  and,  therefore,  where  a  director  is  a 
defendant  in  an  action  under  that  section,  and  dies,  in  the  absence  of 
proof  that  the  estate  of  the  director  has  benefited  by  his  tortious  act, 
the  maxim  Actio  personalis  moritur  cum,  persona  applies,  and  no  right 
of  action  will  survive  against  his  executor  {Geipel  v.  Peach,  86  L.  J.  Ch. 
745;  [1917]  2  Ch.  108). 

281.     .     By  the  articles  of  association  of  a  company  a  member 

could  not  become  a  director  unless  notice  was  given  to  the  company 
fourteen  clear  days  before  the  day  of  election.  The  ordinary  general 
meeting  was  held  on  December  10,  1915,  at  which  the  two  defendant 
directors  retired  by  rotation ;  but  there  was  no  election  of  directors,  and 
the  meeting  stood  adjourned.  On  February  21,  1916,  notice  was  given 
to  the  company  by  a  shareholder  that  at  the  adjourned  meeting  he 
would  move  the  election  of  four  named  members  as  directors.  The 
adjourned  meeting  was  held  on  March  10,  1916,  when  the  chairman 
ruled  the  notice  to  be  out  of  order,  and  left  the  chair.  The  meeting 
then  appointed  another  chairman,  and  elected  the  four  to  be  directors. 
On  motion  by  shareholders  for  an  interlocutory  injunction  to  restrain 
the  two  former  directors  from  acting,  it  was  held  that  the  day  of  election 
was  the  date  of  the  adjourned  meeting  on  March  10,  1916;  that  the 
notice  of  February  21  was  in  compliance  with  the  articles,  and  was 
not  bad  because  it  nominated  a  member  in  excess  of  the  vacancies; 
that  the  two  persons  elected  in  lieu  of  the  two  who  retired  were  duly 
elected;  and  that  an  injunction  must  be  granted  {Catesby  v.  Burnett, 
[1916]  2  Ch.  325;  85  L.  J.  Ch.  745). 
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282.  .  Bainbridge  v.  Smith  (41  Ch.  D.  462)  was  distin- 
guished in  British  Mumc  Syndicate  v.  Alperton,  [1915 J  2  Ch.  186; 
84  L.  J.  Ch.  665,  where  it  was  held  that  an  agreement  that  a  share- 
holder, so  long  as  he  continues  to  hold  shares,  shall  have  the  right  of 
appointing  or  nominating  a  director  of  the  company  is  not  unenforceable 
specifically  as  a  contract  of  service,  but  is  capable  of  being  enforced  by 
injunction;  though  the  Court  will  not  by  injunction  force  the  company 
to  accept  on  its  board  persons  who  are  unfit  or  thoroughly  unacceptable 
as  directors. 

283.     .     British   Asbestos    Co.   v.    Boyd,    [1903]    2   Ch.    439; 

73  L.  J.  Ch.  31 ;  and  Dawson  v.  African  Consolidated  Land  and  Trading 
Co.,  [1898]  1  Ch.  6;  67  L.  J.  Ch.  47,  were  followed  in  Channel  Collieries 
V.  Dover  &c.  Light  Railway,  [1914]  2  Ch.  506;  83  L.  J.  Ch.  417— C.A., 
where  it  was  held  that  the  powers  conferred  by  sec.  89  of  the  Companies 
Clauses  Consolidation  Act,  1845,  on  "  the  remaining  directors  "  could 
be  exercised  by  the  remaining  director  to  fill  up  the  existing  vacancies, 
and  also  that  sec.  99  of  the  same  Act  suffices  to  give  validity  to  an 
allotment  of  shares  by  a  board  only  one  of  which  is  a  duly  qualified 
director. 

28$.     .     As  to  the  possibility  of  a  quorum  of  one  director  only, 

see  In  re  Fireproof  Doors,  Lim.;  Umney  v.  The  Company,  [1916] 
2Ch.  142;  85  L.  J.  Ch.  444. 

285.     .     Directors  received  a  sum  of  money  from  a  creditor  to 

meet  bills  drawn  by  him  upon  the  company  and  appropriated  a  part  of 
it  to  repay  a  director  outlay  alleged  to  have  been  incurred  by  him.  It 
was  held  that  this  constituted  a  breach  of  trust  for  which  the  directors 
were  personally  liable  (Brenes  &  Co.  v.  Downie,  [1914]  S.  C.  97). 

287.     .     A  casual  meeting  of  directors  cannot  be  converted  into 

a  board  meeting  unless  all  the  directors  are  present  and  consent  {Barron 
V.  Potter;  Potter  v.  Berry,  [1914]  1  Ch.  895;  83  L.  J.  Ch.  646). 

288.     .     On  the  liability  of  auditors  for  negligence,   see  also 

In  re  Republic  of  Bolivia  Exploration  Syndicate  (No.  2),  [1914]  1  Ch. 
139;  83  L.  J.  Ch.  235),  ante,  under  Auditors. 

288.     .     A  company  had  a  large  debit  on  its  capital  account 

consisting  in  part  of  a  nominal  depreciation  in  the  fixed  assets  of  the 
company — namely,  buildings,  plant,  and  machinery — and  as  regards 
the  balance  of  sums  paid  out  of  the  subscribed  capital  of  the  company 
for  mortgage  and  debenture  interest  and  directors'  fees,  there  not 
having  been  sufficient  trading  profits  to  provide  these  amounts.  Owing 
to  a  subsequent  alleged  rise  in  value  the  company's  land  was  put  by  the 
directors  bona  fide  at  a  considerably  higher  value  in  the  company's 
balance  sheet,  and  the  increase  of  value  gave  a  credit  partly  out  of 
which  and  partly  out  of  subsequent  net  profits  the  previous  debit  was 
wiped  out.  In  subsequent  years  the  directors,  treating  the  debit  as 
extinguished,  paid  dividends  out  of  net  earnings  of  the  company.  It 
was  held  that  the  directors  were  not  liable  to  refund  any  of  the  divi- 
dends so  paid  as  having  been  paid  out  of  capital  (Ammonia  Soda  Co.  y. 
Chamberlain,  97  L.  J.  Ch.  193;  [1918]  1  Ch.  266— C. A.). 
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289.     .     If  there  is  a  deadlock  among  the  directors  through 

their  refusing  to  exercise  powers  conferred  upon  them  by  the  articles, 
such  powers  may  be  exercised  by  a  general  meeting  without  first  altering 
the  articles  {Barron  v.  Potter;  Potter  v.  Berry,  [1914]  1  Ch.  895; 
83  L.  J.  Ch.  646). 

289.     .     The  articles  of  association  of  a  company  provided  that 

"A  director  may  contract  with  the  company  as  vendor,  purchaser,  or 
otherwise,  and  may  retain  the  profits  of  every  such  contract  without 
liability  to  account  therefor,  but  a  director  shall  not  vote  in  respect 
of  any  contract  in  which  he  is  interested.  A  resolution  was  passed  at  a 
board  meeting  of  the  company  appointing  M.  managing  director  of  the 
company  at  a  remuneration,  M.  being  present  and  voting  in  favour 
of  the  resolution.  It  was  held  that  M.,  having  been  present  at  the 
meeting,  and  having  accepted  the  appointment,  there  was  a  contract 
between  the  company  and  M.  within  the  meaning  of  the  article,  and 
that  the  appointment  was  irregular ;  but  held  that  the  irregularity  could 
be  cured  by  a  vote  of  the  company  in  general  meeting  {Foster  v.  Foster, 
[1916]  1  Ch.  532;  85  L.  J.  Ch.  305). 

289.     .     An  action,  alleging  {inter  alia)  that  the  appointment 

was  invalid,  was  brought  by  a  shareholder  representing  a  minority  of 
shareholders.  It  was  held  that  where  the  irregularity  could  be  cured 
by  the  company  in  general  meeting  the  Court  would  not  interfere 
{ibid.). 

289.     .     A  'board   of   directors   has   power   to   terminate   the 

appointment  of  one  of  their  number  as  managing  director  or  chairman 
ae  and  when  it  thinks  fit.  When  a  director  is  appointed  managing 
director  or  chairman  he  is  not  necessarily  entitled  to  hold  the  appoint- 
ment for  the  period  of  his  directorship  {ibid.). 

289.     .     A  resolution  was  passed  at  an  extraordinary  general 

meeting  of  a  company  reducing  the  remuneration  of  a  director  from  SOOl. 
per  annum  to  251.  per  annum.  It  was  held  that  the  company  had 
power  to  vary  the  remuneration  of  directors,  although  the  remuneration 
of  the  other  directors  of  the  company  was  lOOZ.  per  annum,  the 
company  having  power  to  discriminate  between  the  directors  {ibid.). 

290.     .     Nelson  v.  Nelson  &  Sons,  Ltd.   [1913]  2  K.B.  471; 

82  L.  J.  K.B.  827,  [Supp.  13,  p.  138],  was  affirmed,  [1914]  2  K.B.  770; 

83  L.  J.  K.B.  823— C.A. 

290.  .  The  fact  that  a  company  has  sold  its  assets  and  under- 
taking does  not  disentitle  the  directors  to  their  fixed  remuneration  so 
long  as  their  duties  have  not  wholly  ceased  {In  re  Consolidated  Nickel 
Mines,  [1914]  1  Ch.  883;  83  L.  J.  Ch.  760). 

291.     .     In    consideration    of   judgment    creditors    suspending 

proceedings  against  a  company  the  chairman  agreed  "  on  behalf  of  the 
company  "  to  pay  the  amount  in  three  months.  It  was  held  that  he 
was  not  personally  liable  {Avery,  Lim.  v.  Charlesworth,  31  T.  L.  E.  52 
— C.A.). 

294.     .     Directors  obtained  options  on  shares  from  shareholders 

for  the  purpose  of  effecting  amalgamation,  which  duly  took  place.     The 

83 


Vol.  III.  COMPANY.  294-308 

directors  made  a  profit  on  the  shares,  and  it  was  held  that  they  were 
trustees  of  such  profits  for  the  shareholders  from  whom  they  had 
obtained  the  options  {Allen  v.  Hyatt,  1914,  30  T.  L.  E.  444— P. C). 

294.     .     As  to  relief  to  a  company  whose  director  has  voted  in 

respect  of  a  contract  in  which  he  was  interested,  see  Transvaal  Lands 
Co.  V.  New  Belgium  (Transvaal)  Land  and  Development  Co.,  [1914] 
2  Ch.  488;  84  L.  J.  Ch.  94;  31  T.  L.  E.  1— C.A. 

294.     .     Directors  of  a  company  are  not  at  liberty  to  divert  in 

their  own  individual  favour  business  which  should  properly  belong  to 
the  company  of  which  they  are  directors,  but  must  be  regarded  as 
holding  the  benefit  of  such  contract  on  behalf  of  the  company.  The 
position  cannot  be  made  regular  by  a  resolution  of  the  company,  con- 
trolled by  the  votes  of  the  directors  themselves,  ratifying  and  approving 
of  their  action  (Cook  v.  Deeks,  [1916]  1  A.C.  554;  85  L.  J.  P.O.  161 
—P.O.). 

299.  .  A  provision  in  articles  requiring  a  proxy  by  a  corpora- 
tion to  be  under  its  common  seal  does  not  prima  facie  apply  to  foreign 
corporations  {Colonial  Gold  Reefs  v.  Free  State  Rand,  [1914]  1  Ch.  382; 
83  L.  J.  Ch.  303). 

299.     .     Where  a  company's  articles  direct  that  the  ordinary 

general  meeting  shall  be  held  once  in  each  year,  and  that  proxy  voting 
papers  must  be  lodged  two  clear  days  before  the  meeting,  but  do  not 
add  "or  adjourned  meeting,"  and  the  ordinary '  general  meeting  is 
called  for  December  30  and  adjourned  until  January  24  of  the  year 
following,  proxies  lodged  on  January  19  cannot  be  used  for  the  purpose 
of  voting  at  the  adjourned  meeting.  There  is  no  inherent  right  in 
shareholders  to  vote  by  proxy,  but  only  such  contractual  right  as  is 
given  them  by  the  articles  {McLaren  v.  Thompson,  86  L.  J.  Ch.  713; 
[1917]  2Ch.  261— C. A.). 

307.     .     An  agreement  for  a  present  consideration  to  allot  a 

fixed  proportion  of  future  issued  capital  is  valid,  but  not  to^  allot  it  as 
fully  paid  without  further  payment  therefor  {Hong  Kong  and  China  Gas 
Co.  V.  Glen,  [1914]  1  Ch.  527;  83  L.  J.  Ch.  561). 

308.     .     Money  paid  in  prepayment  of  shares  is  not  a  loan  and 

cannot  be  repaid  by  the  company  {London  and  Northern  Steamship  Co. 
V.  Farmer,  1914,  111  L.  T.  204;  58  S.  J.  594). 

308.     .     Prima  facie   it  is  entirely  improper  for  directors  to 

make  a  call  on  part  of  a  class  of  shareholders  without  making  a  similar 
call  on  all  the  members  of  that  class.  Even  if  under  the  articles  of 
association  calls  can  be  so  made,  the  power  is  exercisable  only  in  a 
proper  case;  and  the  fact  that  the  members  in  question  have  been 
dilatory  in  paying  previous  calls,  and  have  caused  the  company  trouble 
and  expense  in  enforcing  them,  is  not  a  sufficient  reason  {Galloway  v 
Halle  Concerts  Society,  [1915]  2  Ch.  233;  84  L.  J.  Ch.  723). 

308.     .     Where  it  is  provided  b}^  the  articles  that  shares  in  a 

company  shall  not  be  transferred  without  the  consent  of  the  directors, 
it  is  not  necessary  that  the  consent  should  be  obtained  before  the  execu- 
tion of  the  transfer;  it  is  sufficient  if  given  prior  to  the  completion  of 
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the  transaction.  The  statement  that  a  shareholder  has  a  right  to  dis- 
pose of  his  shares  subject  to  any  restriction  in  the  articles  is  as  applic- 
able to  a  private  company  as  to  a  public  one  subject  to  this,  that 
whereas  in  a  public  company  it  is  not  necessary  that  there  should  be 
any  agreement  inter  socios  operating  as  a  restriction  on  the  right  of 
transfer,  in  the  constitution  of  a  private  company  some  restriction  must 
be  found  (In  re  Copal  Varnish  Co.,  87  L.  J.  Ch.  132;  [1917]  2  Ch.  349). 

309.     .     Articles  of  association  of  a  limited  company,  which  had 

been  recently  added  to  the  articles  as  originally  framed,  provided  that 
the  company  should  have  a  lien  upon  its  shares,  and  that  the  board 
might  by  a  resolution  forfeit  shares  subject  to  such  lien.  The  plaintiff 
claimed  a  declaration  that  his  fully  paid  shares  were  not  subject  to  the 
power  of  forfeiture.  The  company  disclaimed  any  intention  of  exer- 
cising such  power,  but  contended  that  there  were  no  grounds  for  making 
the  declaration.  It  was  held  that  the  action  was  not  premature,  as  the 
plaintiff's  rights  had  already  been  invaded.  It  was  held  also  that  a 
forfeiture  under  the  power  would  operate  as  an  illegal  reduction  of 
capital  and  a  purchase  by  the  company  of  its  own  shares,  and,  further, 
that  the  power  was  a  clog  on  the  equity  of  redemption,  and  as  such  was 
illegal  and  ultra  vires  {Hopkinson  v.  Mortimer,  Harley  &  Co.,  86  L.  J. 
Ch.  467;  [1917]  1  Ch.  646). 

311.     .     On  the  sale  of  a  business  to  a  ^company  a  contract  was 

entered  into  whereby  the  vendors  guaranteed  that  the  net  profits  of 
the  purchasing  company  in  respect  of  the  business  should  amount  to 
not  less  than  10  per  cent,  per  annum  upon  the  paid-up  capital  of  the 
shares  subscribed  for  by  the  public,  and  the  purchasing  company  paid 
a  sum  equal  to  10  per  cent,  upon  the  total  amount  of  the  shares  sub- 
scribed as  aforesaid  into  a  bank  to  form  a  guarantee  fund,  such  sum 
to  be  deemed  as  a  payment  on  account  of  the  purchase  money.  On 
the  winding-up  of  the  purchasing  company,  it  was  held  that  the 
guarantee  fund  formed  part  of  the  general  assets  of  the  purchasing 
company  {In  re  Menell,  Lim.;  Regent  Street  Fur  Co.  v.  Diamant, 
[1915]  1  Ch.  759;  84  L.  J.  Ch.  593). 

312.     .     One  of  the  articles  of  association  of  a  limited  company 

provided  that  the  directors  and  managers  might  decline  to  register  the 
transfer  of  any  fully  paid-up  share  or  shares  on  certifying  that  in  their 
opinion  it  was  contrary  to  the  interests  of  the  company  that  the  pro- 
posed transferee  should  be  a  member  thereof.  It  was  held  that  direc- 
tors, in  exercising  their  discretion  under  an  article  in  the  above  form, 
may  not  decline  to  register  a  transfer  unless  they  have  in  good  faith 
some  personal  objection  to  the  proposed  transferee  on  social  or  financial 
grounds  or  because  he  is  or  has  interests  hostile  to  the  company  (In  re 
Bede  Steam  Shipping  Co.,  86  L.  J.  Ch.  65;  [1917]  1  Ch.  123— C. A.). 

312.     .     H.  sold  sixty  shares  in  a  company  to  M.  &  Co.  who 

received  a  transfer  in  blank  which  they  filled  up  with  the  name  of  G., 
a  clerk.  The  transfer  purported  to  be  for  a  nominal  consideration  and 
was  stamped  with  a  lOs.  stamp  only.  G.'s  name  was  placed  on  the 
register,  the  company  having  no  notice  of  the  insufficiency  of  the  stamp 
duty.  Subsequently  the  secretary  of  the  company  struck  out  the  name 
of  G.  and  restored  the  name  of  H.  as  owner  of  the  shares.  The  com- 
pany applied,  under  sec.  32  of  the  Companies  (Consolidation)  Act,  1908, 
to  rectify  the  register  by  restoring  the  name  of  G.     Prior  to  the  issue  of 
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the  summons  the  transfer  had  been  duly  stamped  with  the  proper  ad 
valorem  stamp.  It  was  held  that  the  alteration  of  the  register  by  the 
secretary  was  a  nullity,  and  that  the  name  of  G.  ought  to  remain  on  the 
register  {In  re  Indo-China  Steam  Navigation  Co.,  86  L.  J.  Ch.  728; 
[1917]  2  Ch.  100). 

316.     .     Trustees  of  a  will  held  partly  paid  shares  of  a  company 

on  the  trust's  of  the  will.  The  company  had  notice  of  the  trust.  One 
of  the  trustees  becoming  indebted  to  the  company,  the  company 
claimed  a  hen  on  the  shares  and  retained  two  dividends,  and  sold  some 
of  the  shares  and  appUed  the  proceeds  in  reduction  of  the  debt.  Article  9 
of  the  articles  of  association  provided  that  no  person  should  be  recog- 
nised by  the  company  as  holding  any  share  upon  any  trust,  and  article  12 
provided  that  the  company  should  have  a  first  and  paramount  lien  and 
charge  on  all  partly  paid  shares.  It  was  held  that  the  company  was 
wrong  in  asserting  a  lien  against  the  beneficiaries,  and  that  it  must 
account  for  the  proceeds  of  sale  of  the  shares  and  for  the  dividends  which 
had  been  applied  towards  the  satisfaction  of  the  debt  {Mackereth  v. 
Wigan  Coal  and  Iron  Co.,  [1916]  2  Ch.  293;  85  L.  J.  Ch.  601). 

319.     .     In  re  Canning  Jarrah  Timber  Co.,  [1900]  1  Ch.  708 

69  L.  J.  Ch.  416 ;  and  In  re  Tea  Corp. ;  Sorbie  v.  Tea  Corp.,  [1904]  1  Ch 
12;  73  L.  J.  Ch.  57,  were  followed,  and  In  re  General  Motor  Cab  Co. 
[1913]  1  Ch.  377;  81  L.  J.  Ch.  505,   [Supp.  13,  p.  144],  was  distin 
guished  in  In  re  Sandwell  Park  Colliery  Co.,  [1914]  1  Ch.  589;  83  L.  J 
Ch.  549,  where  it  was  held  that  a  scheme  for  reconstruction  and  arrange- 
ment as  between  the  company  and  various  classes  of  members,  which 
makes  due  provision  for  the  rights  of  dissentient  shareholders,  may  be 
sanctioned  by  the  Court  as  well  under  sec.  120  as  under  sec.  192  of 
the  Companies  (Consolidation)  Act,  1908. 

320.  .  A  scheme  for  the  fusion  of  a  general  insurance  com- 
pany with  a  marine  insurance  company  by  the  transfer  of  all  the  shares 
of  the  marine  insurance  company  to  the  general  insurance  company  in 
return  for  a  certain  number  of  shares  in  the  general  insurance  company 
to  be  given  to  the  shareholders  in  the  marine  insurance  company, 
although  not  a  "  compromise,"  is  an  "  arrangement  "  which  may  be 
sanctioned  by  the  Court  under  sec.  120  (2)  of  the  Companies  (Con- 
solidation) Act,  1908  (In  re  Guardian  Assurance  Co.,  86  L.  J.  Ch.  214; 
[1917]  1  Ch.  431— C. A.). 

321.     .     The  personal  representatives  of  a  deceased  shareholder 

may  dissent  from  a  scheme  of  reconstruction  under  sec.  192  (3)  of  the 
Act  of  1908,  although  they  are  not  registered  as  members  of  the  com- 
pany (Llewellyn  v.  Kasintoe  Rubber  Estates,  [1914]  2  Ch.  670; 
84  L.  J.  Ch.  70— C.A.). 

323.     .     A  very  trifling  error  in  the  name  of  a  company  in  the 

advertisement  of  a  winding-up  petition  may  in  proper  circumstances 
be  waived  by  the  Court  under  rule  217  (In  re  L' Industrie  Verriere, 
1914,  58  S.  J.  611). 

324.     .     Judgment  creditors  of  a  limited  company  are  entitled 

ex  debito  justitide,  after  having  given  the  usual  statutory  notice  demand- 
ing payment  of  their  debt,  to  have  the  judgment  debt  enforced  by 
execution  in  the  shape  of  a  winding-up  order  against  the  debtor  com- 
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pany,  where  it  has  not  applied  for  stay  of  execution,  notwithstanding 
the  pending  of  an  appeal  from  the  judgment  by  the  debtor  company; 
and  in  the  absence  of  clear  proof  that  the  creditors  are  seeking  to  use 
their  right  for  the  purpose  of  hampering  the  debtor  company  in  the 
prosecution  of  its  appeal,  the  creditors  are  not  to  be  deprived  of  the 
right  on  the  ground  that  a  winding-up  order  might  in  fact  have  such 
result  {In  re  Amalgamated  Properties  of  Rhodesia,  Lim.,  86  L.  J.  Ch. 
530;  [1917]  2  Ch.  115— C. A.). 

327.     .     A  petition  was  dismissed  on  the  ground  that  it  was 

opposed  by  nearly  all  the  creditors,  that  a  reconstruction  scheme  was 
in  course  of  preparation,  and  that  an  order  for  the  petition  to  stand  over 
might  interfere  with  the  company's  chance  of  raising  the  required 
capital  {In  re  East  Kent  Colliery  Co.,  1914,  30  T.  L.  E.  659). 

327.     .     The  Court  is  not  bound  to  exercise  its  discretion  by 

refusing  to  make  a  winding-up  order  merely  on  the  ground  that  a 
majority  in  number  and  value  of  creditors  oppose  the  petition  {In  re 
Clandown  Colliery  Co.,  [1915]  1  Ch.  369;  84  L.  J.  Ch.  420). 

327.     .     The  jurisdiction  to  order  the  winding-up  of  a  company 

on  the  ground  tl^at  "  it  is  just  and  equitable  "  to  do  so  is  not  limited  to 
cases  where  the  substratum  of  the  company  is  gone,  or  there  is  a  com- 
plete deadlock  {In  re  Yenidje  Tobacco  Co.,  [1916]  2  Ch.  426;  86  L.  J. 
Ch.  1— C.A.). 

327.     .     The  issued  capital  of  a  private  company  was  divided 

equally  between  three  shareholders,  one  of  whom  had  gone  to  America 
and  was  not  likely  to  return  for  some  time.  The  other  two,  who  were 
the  directors  of  the  company,  had  quarrelled,  and  the  affairs  of  the 
company  had  reached  a  position  of  complete  deadlock.  One  of  the 
directors  had  offered  to  sell  his  holding  of  shares  to  either  of  the  other 
shareholders,  but  they  had  both  refused  the  offer;  and,  according  to 
the  provisions  of  the  articles  of  association,  such  director  was  entitled 
to  have  the  company  w^ound  up.  He  presented  a  petition  for  the  wind- 
ing-up of  the  company  by  the  Court.  The  petition  was  opposed  by  the 
others.  Various  actions  were  pending  in  which  the  company  and  the 
three  shareholders  personally  were  involved.  It  was  held  that  the  com- 
pany ought  to  be  wound  up.  The  provision  in  the  articles  respecting 
the  winding-up  of  the  company,  though  not  binding  on  the  Court, 
ought  to  be  taken  into  consideration  by  it;  and,  having  regard  to  the 
position  of  the  company's  affairs,  it  was  "  just  and  equitable  "  that  the 
company  should  be  wound  up  {In  re  American  Pioneer  Leather  Co., 
87  L.  J.  Ch.  493;  [1918]  1  Ch.  556). 

327.  .  The  Court  will  stay  further  proceedings  in  the  winding- 
up  of  a  company  under  the  Companies  (Consolidation)  Act,  1908,  till 
further  order,  when  it  is  satisfied  that  the  company  is  carried  on  wholly 
for  the  benefit  of,  or  under  the  control  of,  enemy  subjects,  and  is  thus 
within  the  provisions  made  by  the  Trading  with  the  Enemy  Act,  1916; 
so  that  an  order  to  wind  up  the  business  in  the  United  Kingdom  of  the 
company  may  be  made  by  the  Board  of  Trade  under  that  Act,  and  the 
English  creditors  have  the  advantage  given  by  sec.  3  of  the  same  Act 
of  receiving  payment  in  priority  to  unsecured  creditors  of  the  company 
who  are  of  enemy  nationality,  and  will  grant  the  Board  of  Trade  liberty 
to  apply  to  be  substituted  as   petitioners  in  the   winding-up   by  the 
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Court  after  they  have  wound  up  the  business  of  the  company  in  the 
United  Kingdom  under  the  Act  of  1916  (In  re  Cedes  Electric  Traction, 
Lim.,  87  L.  J.  Ch.  9;  [1918]  1  Ch.  18). 

330.     .     While  the  Court  will  approve  the  appointment  of  an 

auditor  as  liquidator  if  the  creditors  desire  it  on  the  ground  that  they 
desire  the  appointment  of  some  one  well  versed  in  the  affairs  of  the 
company,  the  Court  will  require  the  appointment  with  him  as  joint 
liquidator  of  an  independent  person  (Argylls  v.  Ritchie  &  Whiteman, 
[1914]   S.  C.  915). 

330.     .     It  is  only  in  exceptional  circumstances  that  an  order 

for  the  examination  of  the  officers  of  a  company  under  sec.  174  of  the 
Act  of  1908,  to  be  held  in  open  Court,  should  be  made  (In  re  Property 
Insurance  Co.,  [1914]  1  Ch.  775;  83  L.  J.  Ch.  525). 

330.  .  It  is  undesirable  that  the  receiver  for  debenture- 
holders  should  be  appointed  one  of  two  joint  liquidators  of  a  company. 
The  creditors  of  a  private  company,  at  meetings  held  previous  to  the 
liquidation  of  the  company,  desired  that  the  company  should  go  into 
voluntary  liquidation,  and  that  K.  and  M.  should  be  appointed  joint 
liquidators.  H.  had  already  been  appointed  receiver  and  manager  for 
the  debenture-holders  in  a  debenture-holders'  action.  The  company- 
passed  a  resolution  for  voluntary  winding-up,  and  appointed  K.  and  H. 
to  be  joint  liquidators.  Subsequently  the  statutory  meeting  of  the 
creditors  was  held,  and  the  creditors  applied  to  the  Court  that  H. 
might  be  removed  from  his  office  of  liquidator  and  M.  appointed  in  his 
place  to  act  jointly  with  K.  It  was  held  that  the  application  of  the 
creditors  must  be  granted  (In  re  KaramelU  &  Barnett,  Lim.,  86  L.  J. 
€h.  207;  [1917]  1  Ch.  203). 

331.     .     It  is  no  defence  that  the  liquidator  has  not  obtained  the 

consent  of  the  committee  of  inspection  to  the  bringing  of  an  action  in 
accordance  with  sec.  151  of  the  Act  of  1908  {In  re  Branson;  Ex  parte 
Trustee,  [1914]  2  K.B.  701;  88  L.  J.  K.B.  1316  (a  case  of  bankruptcy), 
ante  under  Bankruptcy;  Hill  v.  Black,  [1914]  S.  C.  913;  Dublin  City 
Distillery  v.  Doherty,  [1914]  A.C.  823;  88  L.  J.  P.C.  265— H.L.). 

331.     .     The    Court    will    discharge    an    order    made    for    the 

employment  of  a  solicitor  if  the  order  was  obtained  without  notice  to 
the  committee  of  inspection  and  they  disapproved  of  the  employment  of 
the  firm  in  question  (In  re  Consolidated  Diesel  Engine  Manufacturers, 
[1915]  1  Ch.  192;  84  L.  J.  Ch.  825;  31  T.  L.  E.  91). 

331.     .     A   Court   of  Chancery   has   an   inherent   and   original 

jurisdiction  to  review  the  decision  of  a  committee  of  inspection,  and 
creditors'  claims  must  always  have  the  first  consideration  in  the  case  of 
calls  {In  re  North  Eastern  Insurance  Co.^  85  L.  J.  Ch.  751). 

350.     .     Shareholders  opposing  the  payment  of  statute-barred 

creditors  in  the  voluntary  winding-up  of  a  company,  an  order  was  made 
that  the  liquidator  should  apply  the  assets  "  in  a  due  course  of  adminis- 
tration," and  subsequently  statute-barred  creditors  were  paid  by  the 
liquidator.  The  company  was  not  insolvent  unless  statute-barred 
debts  were  admitted  as  liabilities.  It  was  held  that  under  these  circum- 
stances such  payment  was  an  improper  payment  {In  re  Fleetivood  and 
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District  Electric  Light  and  Power  Syndicate,  [1915]  1  Ch.  486;  84  L.  J. 
Ch.  374). 

340.  .  An  insolvent  company  cannot  participate  in  the  divi- 
dend, payable  to  the  creditors  and  contributories  of  another  company  in 
liquidation  without  discharging  its  obligations  to  that  other  company, 
either  in  respect  of  money  borrowed  or  of  unpaid  calls  on  the  other 
company's  shares  (In  re  National  Livestock  Insurance  Co.;  In  re 
National  General  Insurance  Co.,  86  L.  J.  391;  [1917]  1  Ch.  628). 

341.     .     As   to   retaining   surplus   of   secured   debt   as   set-off 

against  an  unsecured  debt,  see  In  re  Thome  &  Son,  [1914]  2  Ch.  438; 
84  L.  J.  Ch.  161 ;  58  S.  J.  755. 

341.     .     A  director  who  has  a  separate  contract  of  service  as 

editor  of  a  periodical  published  by  the  company  is  a  preferred  creditor 
in  respect  of  his  salary  as  editor  under  sec.  209  (1)  (h)  of  the  Act  of  1908 
(In  re  Beeton  d  Co.,  [1913]  2  Ch.  279;  82  L.  J.  Ch.  464). 

341.     .     Contributors  at  a  fixed  salary  to  a  periodical  without 

a  place  in  the  office  of  the  company  owning  the  periodical,  and  without 
supervision  or  fixed  hours  of  employment,  are  not  "  servants  "  within 
sec.  209  (1)  (b)  of  the  Act  of  1908  (ibid.). 

341.     .     A   receiver  and  manager   for  debenture-holders  who 

before  paying  the  preferential  creditors  proceeds  to  carry  on  the  business 
of  the  company  has  not  carried  out  his  liability  to  pay  such  creditors 
forthwith,  and  will  be  liable  in  damages  for  breach  of  his  statutory  duty 
under  sec.  107  of  the  Act  of  1908  (Woods  v.  Winskill,  [1913]  2  Ch.  303; 
82  L.  J.  Ch.  447). 

341.     .     Where  a  resolution  to  wind  up  a  company  voluntarily 

has  been  followed  by  an  order  on  petition  to  wind  up  the  company 
compulsorily,  the  "  commencement  of  the  winding  up  "  mentioned  in 
sec.  209  (5)  (b)  of  the  Companies  (Consolidation)  Act,  1908,  for  the 
purposes  of  a  preferential  claim  for  salary,  is  not  the  tirrie  of  the 
presentation  of  the  winding-up  petition  (in  accordance  with  sec.  139), 
but  the  time  of  the  passing  of  the  resolution  to  wind  up  voluntarily  (in 
accordance  with  sec.  183)  (In  re  Havana  Exploration  Co.,  [1916] 
1  Ch.  8 ;  85  L.  J.  Ch.  174— C. A.). 

341.  .  The  effect  of  sub-sec.  1  (a),  sub-sec.  2  (b),  and  sub- 
sec.  3  of  sec.  209  of  the  Companies  (Consolidation)  Act,  1908,  is  that 
the  costs  and  expenses  of  the  winding  up  of  a  company  are  payable 
out  of  the  assets  of  the  company  not  comprised  in  a  debenture  security, 
before  any  payment  is  made  by  the  liquidator  of  preferential  debts ;  but 
if  the  general  assets  of  the  company,  after  discharge  of  the  costs  and 
expenses  of  winding  up,  are  insufficient  to  make  payment  of  the  prefer- 
ential debts,  then,  to  the  extent  to  which  they  are  insufficient,  the 
amount  must  be  made  up  by  debenture-holders  holding  a  security  creat- 
ing a  floating  charge  upon  the  property  of  the  company  out  of  the 
property  of  the  company  comprised  in  or  subject  to  the  charge 
(Westminster  Corporation  v.  Chapman,  [1916]  1  Ch.  161;  85  L.  J. 
Ch.  334). 
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342.     .     Where  solicitors  to  a  company,  having  enough  money 

in  their  hands  to  satisfy  their  costs,  submit  to  an  order  made  in  the 
winding-up  for  delivery  of  their  bill,  such  bill  may  be  ordered  to  be 
taxed  in  the  winding-up  proceedings  {In  re  Palace  Restaurants,  [1914] 
1  Ch.  492;  83  L.  J.  Ch.  427— C. A.). 

343.  .  The  Companies  (Foreign  Interests)  Act,  1917,  pro- 
hibits the  alteration,  except  with  the  consent  of  the  Board  of  Trade,  of 
articles  of  association  which  restrict  foreign  freight  interests  in  the 
company. 

343.     .     The  Companies  (Particulars  as  to  Directors)  Act,  1917, 

provides  in  effect  for  the  application  to  companies  of  the  Registration 
of  Business  Names  Act,  1916. 

343.     .     An  application  by  a  shareholder  for  the  removal  of  a 

liquidator,  made  under  sec.  186  (ix)  of  the  Act  of  1908,  on  the  ground 
that  he  was  not  in  an  independent  position  so  as  to  make  a  strict  investi- 
gation, was  refused  on  the  ground  that  the  directors  impeached  were 
no  longer  directors  and  the  application  had  no  support  from  the 
other  shareholders  (In  re  Amalgamated  Properties  of  Rhodesia,  1914, 
30  T.  L.  R.  405). 

404.  Complaint. — The  appellant  was  indicted  for  an  indecent 
assault  upon  his  daughter,  a  girl  seventeen  years  of  age.  The  appel- 
lant's wife  had  died,  and  at  the  time  of  the  assault  he  was  living  at 
home  with  the  prosecutrix  and  his  younger  children.  The  prosecutrix 
was  in  the  habit  of  calling  daily  on  a  Miss  D.,  a  lady  who  took  a  great 
interest  in  her  w^elfare.  On  the  morning  after  the  assault  she  called 
on  Miss  D.  as  usual.  Miss  D.  noticed  that  she  had  been  crying,  and 
asked  the  reason,  but  the  prosecutrix  refused  to  tell  her,  saying  that  she 
would  only  laugh  if  she  knew.  Miss  D.  thereupon  pressed  her  to  say 
why  she  had  been  crying,  and,  taking  hold  of  her  bicycle,  said  she  would 
not  let  it  go  until  the  prosecutrix  had  told  her.  The  prosecutrix  then 
made  a  statement  describing  the  assault.  Except  for  that  statement 
the  prosecutrix  did  not  make  any  statement  or  complaint  to  any  one 
with  reference  to  the  assault.  It  was  held  that  in  the  circumstances 
the  statement  made  by  the  prosecutrix  to  Miss  D.  was  admissible  in 
evidence  against  the  appellant  {Rex  v.  Norcott,  86  L.  J.  K.B.  78; 
[1917]  1  K.B.  347— CCA. ). 

418.  Conditions. — A  clause  of  forfeiture  so  generally  expressed  as 
to  be  applicable  to  an  assignment  at  any  time  of  an  absolute  interest, 
as  well  as  of  a  contingent  interest,  is  void  on  the  ground  of  repugnancy. 
The  clause  cannot  be  split,  so  as  to  give  effect  to  the  forfeiture  in  the 
event  which  actually  happens,  of  an  assignment  of  a  contingent  rever- 
sionary interest  during  the  period  of  its  contingency.  Cases  in  which 
forfeiture  is  expressly  limited  to  alienation  before  the  interest  falls  into 
possession  are  distinguishable  {In  re  Smith;  Smith  v.  Smith,  [1916] 
ICh.  369;  85  L.  J.  Ch.  473). 

418.     .     A  testator  bequeathed  to  a  woman  who  was  living 

under  his  protection  an  annuity  of  1,200Z.  a  ^^ear,  with  a  declaration  that 
if  she  should  marry  after  his  death  she  should  be  paid  an  annuity  of 
800L  in  lieu  thereof,  and  he  directed  that  after  her  marriage  his  trustees 
should  apply  an  annuity  of  4001.  a  vear  for  the  benefit  of  his  son  by  this 
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woman.  The  woman  having  married  after  the  death  of  the  testator, 
it  was  held  that  in  making  these  provisions  the  intention  of  the  testator 
was  not  to  restrain  the  woman  from  marrying  but  to  provide  for  his 
child  in  the  event  of  her  marriage,  and,  therefore,  even  if  the  declara- 
tion was  a  condition  subsequent,  it  was  not  void,  but  operated  to  reduce 
her  annuity  from  1,200L  to  800L  {Hewitt,  In  re;  Eldridge  v.  lies,  87 
L.  J.  Ch.  209;  [1918]  1  Ch.  458). 

419.     .     A    testator    gave    one -fifth    of    his    residuary    estate 

on  trust  to  pay  the  income  to  his  son  W.  during  his  life,  but  with  a 
direction  that  the  same  should  only  be  paid  to  him  so  long  as  he  should 
not  attempt  to  assign  or  charge  the  same  or  do  or  suffer  any  act  whereby 
the  same  might  become  vested  in  or  payable  to  any  other  person. 
W.  executed  an  assignment  of  the  income  by  way  of  mortgage.  At 
that  date  the  trustees  had  in  hand  income  already  received  by  them, 
and  they  subsequently  received  further  moneys,  some  of  which  repre- 
sented the  apportioned  part  of  the  income  up  to  the  date  of  the  mort- 
gage. It  was  held  that  W.  or  his  mortgagee  was  entitled  to  the  income 
received  before  the  mortgage,  but  that  they  were  not  entitled  to  the 
moneys  representing  the  apportioned  part  of  the  income  up  to  the  date 
of  the  mortgage  {In  re  Jenkins;  Williams  v.  Jenkins,  [1915]  1  Ch,  46; 
84  L.  J.  Ch.  349). 

419.     .     A  testatrix  provided  that  certain  annuitants  should 

not  be  allowed  to  have  the  value  of  their  annuities  in  lieu  thereof,  and 
if  they  should  do  or  suffer  any  act  or  thing  w^hereby  the  annuity  should 
be  assigned,  charged,  or  incumbered,  the  annuity  should  thenceforth 
cease  to  be  payable.  It  was  held  that  the  provision  for  cesser  was  not 
repugnant  to  the  previous  gift  of  the  annuities,  but  that  there  was  a 
good  gift  over,  on  such  an  event  happening  to  the  residuary  legatees 
{In  re  Dempster;  Borthwick  v.  Lovell,  [1915]  1  Ch.  795;  84  L.  J. 
Ch.  597). 

431.  Conditions  of  Sale. — The  maxim  that  in  equity  the  time  fixed 
for  completion  is  not  of  the  essence  of  a  contract  does  not  apply  to 
cases  in  which  the  stipulation  as  to  time  cannot  be  disregarded  without 
injustice  to  one  or  other  of  the  parties,  or  where  the  conduct  of  either 
party  has  been  such  as  to  disentitle  him  to  equitable  relief;  as  where 
a  vendor  has  been  guilty  of  unnecessary  delay  in  completion,  and  the 
purchaser  has  served  him  with  a  notice  limiting  a  reasonable  time  at 
the  expiration  of  which  he  will  treat  the  contract  as  at  an  end  {Stickney 
V.  Keeble  {No.  1),  [1915]  A.C.  386;  84  L.  J.  Ch.  259— H.L.). 

431.     .     The  appellant  agreed  to  sell  certain  parcels  of  land  to 

the  respondent.  The  purchase  was  to  be  completed  by  a  fixed  date, 
and  time  was  to  be  "  in  all  respects  strictly  of  the  essence  of  the  con- 
tract." There  was  a  small  balance  due  on  an  outstanding  mortgage, 
and  the  vendor  had  agreed  with  the  mortgagee  before  the  date  fixed 
for  the  completion  of  the  sale  to  pay  off  the  mortgage,  but  it  was  not 
actually  paid  off  before  that  date.  The  purchaser  was  accidentally 
prevented  from  completing  at  the  fixed  date,  and  the  vendor  claimed 
a  right  to  rescind  the  contract.  In  an  action  by  the  purchaser  for 
specific  performance,  it  was  held  that  the  vendor  was  entitled  to  rescind, 
notwithstanding  the  fact  that  he  had  not  paid  off  the  mortgage  and 
procured  the  legal  estate  to  be  revested  in  him,  the  unrevoked  consent 
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of  the  mortgagee  being  effectual,  though  revocable,  to  validate  his  title 
{Brickies  Y,  Snell,  [1916]  2  A.C.  599;  86  L.  J.  P.O.  22— P.C.). 

471.  .  Conspiracy. — To  establish  a  charge  of  conspiracy  it  is  sufficient 
to  establish  that  the  act  to  be  done  by  the  conspirators  was  in  some  way 
fraudulent  or  corrupt  {R.  v.  Whittaker,  [1914]  3  K.B.  1283;  84  L.  J. 
K.B.  225 ;  30  T.  L.  R.  627— C.C. A.). 

471.  .  A  man  who  is  between  the  ages  of  eighteen  and  forty- 
one  and  who  holds  a  certificate  of  exemption  for  the  time  being  in  force, 
but  whose  certificate  is  liable  to  be  withdrawn  or  cancelled,  is  a  man 
who  is  liable  to  military  service  under  the  Military  Service  Acts;  and 
persons  conspiring  to  enable  such  a  man  to  escape  wholly  or  partially 
from  military  service  are  guilty  of  a  conspiracy  to  defeat  the  provisions 
of  the  Military  Service  Acts  {Rex  v.  Bishop,  87  L.  J.  K.B.  440;  [1918] 
1  K.B.  310— C.C. A.). 

471.     .     The  plaintiffs  had  been  medical  officers  to  the  Coventry 

Provident  Dispensary.  The  members  of  this  institution  paid  a  small 
subscription  and  received  medical  attendance  during  illness.  In  1907 
five  out  of  seven  of  the  doctors  of  the  dispensary  resigned  and  started 
a  rival  institution,  the  New  Dispensary.  The  plaintiffs  brought  this 
action  against  the  British  Medical  Association  and  certain  medical 
practitioners  of  Coventry  and  claimed  damages  for  conspiracy  to  injure 
them  in  their  profession  and  to  libel  and  slander  them  and  for  libels 
and  slanders.  The  plaintiffs  alleged  that  from  1907  those  who  were 
connected  with  the  old  dispensary  were  ostracised  by  the  British 
Medical  Association  and  that  under  the  system  of  ostracism  adopted  by 
the  association  for  disciplinary  purposes  no  member  of  the  association 
would  have  anything  to  do  with  the  doctor  who  was  ostracised  and  no 
consultant  was  allowed  to  attend  his  patients.  It  was  held,  that  even 
independently  of  the  circumstance  of  combination  a  person  commits 
an  actionable  wrong  if  he  inflicts  actual  pecuniary  damage  upon  another 
person  by  the  intentional  employment  of  unlawful  means  to  injure  that 
other  person's  business,  even  though  such  unlawful  means  may  not 
comprise  any  specific  act  which  is  per  se  actionable ;  that  threats,  even 
though  they  do  not  amount  to  threats  of  personal  violence,  constitute 
unlawful  means  within  this  rule,  but  it  is  a  question  of  fact  whether  the 
words  used  amount  to  a  threat  or  are  a  mere  warning  that  the 
defendants  had  made  their  boycott  of  the  plaintiffs  effective  not  by 
warnings  only  but  by  the  employment  of  actual  threats;  that  though 
under  the  above  rule  a  defendant  might  be  saved  from  liability  if  his 
acts  were  committed  with  "  just  cause,"  yet  no  justification  for  threats 
existed  by  reason  of  the  fact  that  the  defendants  acted  for  the  advance- 
ment of  the  trade  interests  of  themselves  or  their  associates;  that 
malice  was  not  essential  to  a  cause  of  action  based  on  the  pecuniary 
injury  inflicted  by  the  employment  of  unlawful  means  to  molest  a  man 
in  his  trade,  but  that  the  defendants  had  acted  from  actual  malice  and 
that  a  corporate  body  can  be  guilty  of  actual  malice  in  the  case  of  any 
kind  of  tort  in  which  actual  malice  is  an  ingredient;  and  that  the 
plaintiffs  were  entitled  to  damages  both  for  being  unlawfully  molested 
in  their  profession  and  for  defamation  {Pratt,  v.  British  Medical  Associa- 
tion, 63  S.  J.  84;  35  T.  L.  R.  14). 

477.  .  One  of  two  co-conspirators  may  be  convicted  of  con- 
spiracy in  the  absence  of  the  other,  if  the  jury  are  satisfied  that  the 
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other  conspirator  was  also  guilty,  and  would  have  been  convicted  if  he 
had  been  before  the  Court  {Beechey  v.  Regem,  85  L.  J.  P.C.  32;  114 
L.  T.  1— P.C). 

499.  Contempt  of  Court. — An  application  for  attachment  was 
made  by  a  plaintiff  in  person  against  the  proprietors,  editor  and  manager 
of  a  newspaper.  It  was  held  that  the  application  for  a  writ  of  attach- 
ment could  only  be  made  by  counsel  {Ex  parte  Liebrand,  [1914] 
W.  N.  310). 

503.     .     The  plaintiff,  who  was  the  yearly  tenant  of  a  cottage 

and  garden  bordering  on  a  highway,  brought  an  action  against  a  local 
authority  for  a  declaration  that  they  were  not  entitled  to  cut  away  the 
roadside  bank  and  footings  of  the  plaintiff's  premises.  The  solicitor 
to  the  tenant  for  life  of  the  estate  thereupon  wrote  to  the  plaintiff 
that  if  the  action  was  not  discontinued  the  tenant  for  life  would  turn 
the  plaintiff  out  of  her  cottage.  Negotiations  were  proceeding  between 
the  tenant  for  life  and  the  local  authority  with  a  view  to  a  settlement 
of  the  dispute.  It  was  held  that  the  letter  of  the  solicitor  was  not  a 
contempt  of  Court  as  he  was  merely  protecting  the  interests  of  the 
tenant  for  life  {Webster  v.  Bakewell  Rural  Council  {No.  1),  [1916] 
1  Ch.  300;  85  L.  J.  Ch.  326). 

505.     .     Although  a  limited  company  cannot  be  committed  to 

prison,  the  Court  has  jurisdiction,  on  its  not  showing  satisfactory  cause 
upon  a  rule  nisi,  to  inflict  a  fine  or  other  appropriate  penalty  {R.  v. 
Hammond  &  Co.;  Ex  parte  Robinson,  [1914]  2  K.B.  866;  83  L..  J. 
K.B.  1221). 

522.  Contingent  Remainders. — The  rule  in  Whitby  v.  Mitchell, 
44  Ch.  D.  85;  59  L.  J.  Ch.  485,  does  not  apply  only  to  limita- 
tions carved  by  the  settlor  out  of  an  estate  of  his  own  in  fee-simple, 
either  at  law  or  in  equity,  but  applies  also  to  an  estate  over  which  he 
had  merely  an  executory  interest ;  nor  does  the  quantum,  of  the  interest 
of  the  settlor,  provided  only  that  it  is  not  merely  a  chattel  interest  in 
real  property,  have  any  effect  upon  the  rule.  The  rule  applies  to  copy- 
hold lands  equally  with  freehold  lands  {In  re  Clarke's  Settlement  Trust; 
Wanklyn  v.  Streatfeild,  [1916]  1  Ch.  467;  85  L.  J.  Ch.  592). 

526.  Contraband  of  War.— From  August  20,  1914,  to  July  7,  1916, 
the  provisions  of  the  Declaration  of  London  were  in  force,  subject  to 
certain  modifications.  On  the  latter  date  the  Declaration  was  with- 
drawn by  the  Maritime  Eights  Order  in  Council,  1916,  which  contains 
some  provisions  on  the  subject  of  Contraband.  For  these  provisions, 
see  under  Blockade,  ante.  For  the  provisions  of  the  Declaration  of 
London,  see  Supplements  for  1914-15. 

For  the  various  contraband  proclamations,  see  Chitty's  Annual 
Statutes  for  1914,  1915,  and  1916,  Appendices. 

For  decisions  on  contraband,  see  under  Prize. 

534.  Contract. — Subsequent  negotiations  first  commenced  on  new 
points  after  a  contract  complete  in  itself  has  been  made  by  letters  of 
offer  and  acceptance  cannot  affect  the  contract  entered  into  in  these 
letters  unless  the  new  negotiations  themselves  result  in  a  new  contract 
{Perry  v.  Suffields,  him.,  [1916]  2  Ch.  187;  85  L.  J.  Ch.  460— C.A.). 
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534.     .     WKere  a  vendor  hands  to  a  purchaser  a  sold  note  and 

it  is  accepted  as  the  contract,  there  is  no  duty  on  the  vendor  to  call 
the  attention  of  the  purchaser  to  its  contents,  but,  if  a  condition  is  so 
printed  and  placed  in  the  document  that  a  reasonably  careful  business 
man  could  not  be  expected  to  have  seen  it,  the  purchaser  is  not  bound 
by  the  condition  if  in  fact  he  was  not  aware  of  its  existence.  In  these 
circumstances  the  note  must  be  read  as  if  it  did  not  contain  the  condi- 
tion {Roe  V.  Naylor,  Lim.,  86  L.  J.  K.B.  771;  [1917]  1  K.B.  712). 

5-12.     .     Add  to  reference  to  Scriven  v.  Hindley,  [1913]  3  K.B. 

564,  [Supp.  13,  p.  156],  83  L.  J.  K.B.  40. 

543.     .     An  action  for  damages  will  not  lie  for  an  innocent 

misrepresentation,  unless  that  misrepresentation  is  contractual,  when  it 
becomes  either  a  condition  or  a  warranty  (Harrison^  Lim.  v.  Knowles, 
86  L.  J.  K.B.  1490;  [1917]  2  K.B.  606). 

545.     .     North-Western  Salt   Co.   v.    Electrolytic   Alkali   Co., 

[1913]  3  K.B.  422,  [Supp.  13,  p.  156],  was  reversed,  [1914]  A.C.  461; 
83  L.  J.  K.B.  530^H.L.;  and  it  was  held  that  in  an  action  on  a  con- 
tract, where  the  defendant  had  not  pleaded  illegality,  the  Court  may 
not  pronounce  on  the  illegality  unless  it  is  apparent  on  the  face  of  the 
contract  or  unless  the  contract  and  the  surrounding  circumstances  are 
fully  before  the  Court. 

645.     .     The  managing  director  of  the  defendant  company  gave 

to  the  plaintiff  a  commission  note  as  follows :  "In  consideration  of  your 
finding  me  the  necessary  capital  I  am  prepared  to  pay  you  10  per  cent, 
on  the  amount  introduced  either  direct  or  indirect."  In  an  action  on 
this  commission  note  the  only  material  defence  pleaded  was  that  the 
plaintiff  did  not  find  or  introduce  the  sums  he  alleged  he  found  for  the 
defendants.  At  the  trial  the  Judge  was  satisfied  that  what  was  bar- 
gained for  between  the  plaintiff  and  the  defendants,  and  was  the  true 
consideration,  was  the  recommendation  by  the  plaintiff  of  the  merits 
of  the  defendants,  and  that  the  plaintiff  should  exert  his  alleged  influ- 
ence and  position  with  servants  of  the  Crown  in  order  to  induce  an 
advance  of  public  money  to  the  defendants  for  securing  and  obtaining 
Government  contracts,  or  of  obtaining  Government  assistance  in  the 
form  of  money  or  contracts.  It  was  held  that  the  contract  was  illegal 
and  void  as  contrary  to  public  policy ;  and  that,  although  this  defence 
was  not  pleaded,  it  was  the  duty  of  the  Court  itself  to  take  the  objection 
{Montefiore  v.  Menday  Motor  Components  Co.,  87  L.  J.  K.B.  907; 
[1918]  2  K.B.  241). 

545.  .  The  appellants  sold  to  the  respondents,  under  a  con- 
tract dated  September  2,  1914,  a  quantity  of  wheat  lying  in  warehouse 
on  the  terms  of  cash  against  transfer  order.  On  September  4  the 
appellants  gave  the  respondents  a  delivery  order  on  the  warehouse  com- 
pany, but  revoked  it  on  the  same  day  because  they  received  information 
that  the  wheat  was  requisitioned  by  the  Government.  On  September  8 
the  appellants  received  a  requisition  in  writing.  The  respondents 
claimed  damages  from  the  appellants  for  non-delivery,  and  the  matter 
was  referred  to  arbitration.  It  was  held  that  the  property  in  the- wheat 
had  not  passed  to  the  buyers,  and  that  the  requisition  excused  the 
appellants  from  carrying  out  the  contract  (Shipton,  Anderson  &  Co.  v. 
Harrison  Brothers  &  Co.,  [1915]  3  K.B.  676;  84  L.  J.  K.B.  2137). 
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545.     .     A  firm  of  money-lenders  contracted  with  a  firm   of 

advertising  agents  that  the  latter  should  address  a  number  of  circulars 
inviting  applications  for  loans  with  the  names  and  addresses  of  a  large 
section  of  the  public  given  in  a  certain  handbook,  but  omitting  there- 
from all  the  names  of  minors  appearing  in  the  handbook.  By  an 
oversight  the  advertising  agency  addressed  one  of  the  circulars  to  a 
minor,  with  the  result  that  the  money-lenders  sent  the  same  to  the 
addressee.  They  and  their  manager  were  prosecuted  under  the  Betting 
and  Loans  (Infants)  Act,  1892,  and  the  Money-lenders  Act,  1900,  for 
having  "  knowingly  "  circularised  an  infant.  They  were  convicted  and 
fined,  and  claimed,  in  a  civil  action  against  the  advertising  agency,  as 
damages  for  breach  of  the  contract,  or  the  negligence  in  wrongly 
addressing  the  circular,  the  penalties  and  costs  of  prosecution  and 
defence  incurred  by  them  and  their  manager.  It  was  held  that  the 
whole  of  the  claim  must  fail,  as  the  money-lenders  could  not  rely  on 
their  contract  with  the  advertising  agency  for  the  purpose  of  showing 
that  they  had  reasonable  grounds  to  believe  the  addressee  to  be  of  full 
age  (Leslie,  Lim.  v.  Reliable  Advertising  and  Addressing  Agency, 
[1915]  1  K.B.  652;  84  L.  J.  K.B.  719). 

545.     .     The   plaintiffs   agreed   with   the   defendants,    a   local 

authority,  to  supply  them  for  five  years  with  street  lamps,  and  connect 
them  with  the  gas  mains,  and  to  supply  the  necessary  gas  for  lighting 
the  streets  within  their  district,  and  to  maintain,  light,  and  extinguish 
the  lamps  at  an  annual  sum  per  lamp,  the  payment  to  be  made  by  the 
defendants  by  four  equal  quarterly  instalments.  During  the  continu- 
ance of  the  contract  an  order  under  the  Defence  of  the  Realm  Acts  was 
made  forbidding  and  restricting  the  lighting  of  the  lamps,  with  the 
result  that  the  defendants  at  first  restricted  and  afterwards  extinguished 
the  lighting  of  all  the  lamps  in  their  district.  The  plaintiffs  claimed 
three  quarters'  instalments  under  the  contract  from  the  date  of  the  order. 
It  was  held,  first,  that,  as  the  contract  was  for  the  supply  and  main- 
tenance of  gas  lamps  as  well  as  the  supply  of  gas,  it  was  impossible  to 
allocate  payments  to  those  respective  items;  secondly,  that  the  order 
did  not  make  the  lighting  permanently  unlawful  or  the  contract 
absolutely  impossible  of  performance,  and  that  the  defendants  were 
consequently  liable  for  payment  of  the  claim;  and*  thirdly,  that  the 
supply  of  gas  was  not  a  condition  precedent  to  the  plaintiffs'  right  to 
recover  the  quarterly  payments  {Leiston  Gas  Co.  v.  Leision-cum- 
Sizewell  Urban  Council,  [1916]  2  K.B.  428;  85  L.  J.  K.B.  1759— C.A.). 

545.     .     By  a  contract  of  July  24,  1914,  the  defendants  were  to 

construct  certain  reservoirs  for  the  plaintiffs  within  six  years.  Clause 
32  of  the  contract  provided  that  "  if  by  reason  of  any  difficulties,  im- 
pediments, obstructions,  oppositions,  doubts,  disputes,  or  differences 
whatsoever  and  howsoever  occasioned  "  the  contractors  should  in  the 
opinion  of  the  engineer  have  been  unduly  delayed  or  impeded  in  the 
completion  of  the  contract,  the  engineer  might  grant  such  extension  of 
time  for  completion  as  might  seem  reasonable  to  him  ' '  without  thereby 
prejudicing  or  in  any  manner  affecting  the  validity  of  the  contract." 
Work  was  commenced  under  the  contract  on  July  16,  1914.  In 
February,  1916,  in  consequence  of  the  orders  of  the  Ministry  of  Muni- 
tions under  the  Defence  of  the  Realm  Acts  and  Regulations,  the  defen- 
dants ceased  work,  and  most  of  their  plant  was  subsequently  requisi- 
tioned. It  was  held  that  the  performance  of  the  contract  having  been 
rendered  illegal  and  its  foundations  having  been  destroyed,  it  had  been 
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determined ;  the  general  words  of  clause  32  being  therefore  inapplicable 
{Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.,  62  S.  J.  102;  34 
T.  L.  E.  113— H.L.). 

545.     .     By  a  contract  made  between  the  appellants  and  the 

respondents,  the  respondents  agreed  to  supply  the  appellants  with  a 
certain  quantity  of  iron  ore  of  a  particular  quality,  to  be  delivered  by 
instalments  as  therein  provided.  The  contract  contained  a  clause  that 
"  In  the  event  of  war,  .  .  .  affecting  the  mines,  .  .  .  from,  .  .  . 
which  the  ore  is  intended  to  be  worked,  .  .  .  this  contract  shall,  at  the 
option  of  the  party  affected,  be  suspended."  Ore  of  the  quality  con- 
tracted for  could  only  be  obtained  from  certain  mines  in  Spain.  These 
mines  did  a  considerable  trade  with  Germany,  and  as  a  result  of  the 
outbreak  of  the  European  war  this  trade  was  entirely  stopped,  and  in 
consequence  the  mines  ceased  working  when  only  a  part  of  the  ore 
contracted  for  had  been  delivered  to  the  appellants,  and  the  respondents 
gave  notice  that  the  contract  was  suspended.  It  was  held  that  the 
mines  were  "  affected  "  by  the  war  within  the  meaning  of  the  clause 
in  the  contract,  and  that  the  respondents  were  entitled  to  suspend  the 
contract,  and  were  not  bound  to  appropriate  to  the  performance  of  that 
contract  certain  quantities  of  ore  which  they  had  stored  at  the  port  of 
shipment  {Ehbw  Vale  Steely  Iron,  and  Coal  Co.,  v.  Macleod  &  Co., 
86  L.  J.  K.B.  689— H.L.). 

546.     .     The  defendants  agreed  to  deliver  to  the  plaintiff  four 

tons  of  hematine  crystals  in  three  or  four  weeks,  "  subject  to  safe 
arrival,"  no  ship  being  named.  Through  failure  to  get  the  goods  from 
their  vendor,  the  defendants  were  unable  to  deliver.  It  was  held  that 
the  defendants  were  not  protected  by  these  words  from  liability  for 
non-delivery,  because  the  contract  imposed  an  obligation  on  them  to 
ship  the  goods,  and  the  words  would  then  operate  to  protect  them 
against  war  perils  while  the  goods  were  in  transit,  and  as  they  had 
not  complied  with  their  obligation  these  words  did  not  apply  {Barnett 
V.  Javeri  &  Co.,  [1916]  2  K.B.  390;  85  L.  J.  K.B.  1703). 

546.  .  The  defendants,  an  English  firm  of  shipbuilders,  con- 
tracted to  build  a  ship  for  the  plaintiff,  a  Eoumanian  merchant,  and  to 
deliver  the  same  on  or  before  a  certain  date.  The  contract  contained 
a  provision  that  if  the  ship  was  not  delivered  at  the  stipulated  time  the 
defendants  should  pay  to  the  plaintiff  as  liquidated  damages  101.  for 
each  day  of  delay.  There  was  also  a  clause  to  the  effect  that  in  calcu- 
lating days  of  delay  there  should  be  excepted  "  only  the  cause  of  force 
majeure  and/or  strikes  of  workmen  of  the  building  yard  where  the  vessel 
is  being  built  or  the  workshops  where  the  machinery  is  being  made 
or  at  the  works  where  steel  is  being  manufactured  for  the  steamer  or 
any  works  of  any  sub-contractor."  The  plaintiffs  were  one  hundred 
and  seventy-five  days  late  in  delivering  the  ship.  They  attoributed  this 
delay  to  the  following  causes :  First,  the  indirect  effect  of  the  coal  strike 
of  1912,  which,  by  causing  general  dislocation  of  trade,  delayed  the 
completion  of  other  steamers  on  turn  for  building  before  the  one  under 
this  contract;  secondly,  the  breakdown  of  certain  machinery,  resulting 
from  accidents,  and  not  from  the  fault  of  any  of  the  defendants'  work- 
men ;  thirdly,  bad  weather,  which  prevented  the  work  from  proceeding ; 
and  fourthly,  absence  from  work  of  their  employees  for  the  purpose  of 
attending  the  funeral  of  the  manager  of  the  shipyard,  visiting  football 
matches,  and  taking  certain  holidays.     It  was  held  that  the  indirect 
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effect  of  the  coal  strike  and  the  breakdown  of  machinery  were  causes  of 
delay  covered  by  the  words  "  force  majeure  "  in  the  exception  clause^ 
and  that  the  defendants  were  entitled  to  an  allowance  in  respect  thereof,, 
but  that  bad  weather  and  absence  from  work  of  employees  were  not  such 
causes  of  delay  {Matsoukis  v.  Priestman  &  Co.,  [1915]  1  K.B.  681; 
84  L.  J.  K.B,  967). 

546.     .     Where  a  contract  is  rendered  illegal  and  impossible  of 

performance  by  a  supervening  event  not  caused  by  either  party  and  the 
contract  is  partly  performed  before  the  event,  in  the  absence  of  any 
agreement  as  to  the  part  performance  the  loss  lies  where  it  falls — that 
is,  the  contract  is  dissolved,  and  the  parties  are  relegated  to  their 
original  position  {St.  Enoch  Shipping  Co.  v.  Phosphate  Mining  Co., 
86  L.  J.  K.B.  74;  [1916]  2  K.B.  624). 

846.  .  The  respondents,  a  French  company,  agreed  by  a  con- 
tract made  in  March,  1913,  to  build  a  ship  for  the  appellants.  The 
contract  provided  that  the  ship  should  be  completed  ready  for  trial  by 
October  20,  1914,  unless*  the  construction  was  delayed  by  various 
specified  causes  beyond  the  control  of  the  builders,  "  in  which  case  a 
fair  proportionate  extension  of  time  shall  be  allowed."  The  date  of 
completion  was  afterwards  extended  to  January  30,  1915.  The  contract 
further  provided  that  if  the  builders  should  become  insolvent,  or  should 
be  unable  to  deliver  the  ship  within  eight  months  from  the  date  agreed 
by  the  contract,  thereupon  the  contract  should  become  void,  "  Except 
only  in  the  event  of  France  becoming  engaged  in  a  European  war,  then 
the  above  limit  of  eight  months  shall  be  extended  equal  to  the  duration 
of  the  said  war,  but  in  no  case  to  exceed  eighteen  months  in  all." 
Before  the  construction  of  the  ship  was  completed  France  became 
engaged  in  a  European  war  on  August  2,  1914,  and  the  builders  were 
prevented  from  completing  the  ship.  It  was  held  that  the  period  of 
eighteen  months  ran  from  January  30,  1915,  and  that  the  contract 
became  void  op  July  30,  1916,  and  was  nt>t  voidable  only  at  the  pur- 
chasers' option  {Netv  Zealand  Shipping  Co.  v.  Societe  des  Ateliers  et 
Chantiers  de  France,  87  L.  J.  K.B.  746;  118  L.  T.  731 ;  34  T.  L.  K.  400 
— H.L.). 

547.     .     By  a  contract  dated  March  27,  1-916,  the  appellants 

agreed  to  sell  to  the  respondents  twenty-five  tons  of  rubber,  c.i.f.,  "  to 
be  shipped  during  the  months  of  March/April,  1916,  by  vessel  or  vessels 
(steam  or  motor)  from  the  East  to  New  York  direct,  and/or  indirect, 
with  liberty  to  call  and/or  tranship  at  other  ports,"  any  question 
regarding  quality  to  be  settled  by  arbitration  to  be  held  within  a  certain 
time  "  after  the  arrival  of  the  vessel,"  and,  "  failing  sellers  naming 
their  representatives  on  or  before  arrival  of  vessel,  the  buyers' 
accredited  sealed  samples  to  be  accepted,"  and  payment  to  be  by 
"  cash  against  documents  in  London  on  or  (at  buyers'  option)  before 
arrival  of  vessel  or  vessels  at  port  of  discharge."  The  sellers  made  a 
declaration  under  the  contract  of  fifteen  tons  as  having  been  shipped 
via  Seattle — which  is  on  the  Pacific  coast  of  the  United  States — under 
a  through  bill  of  lading  from  Singapore  to  New  York.  The  buyers 
objected  to  the  declaration  on  the  ground  that  the  rubber  was  to  be 
conveyed  by  sea  to  New  York.  Arbitrators,  to  whom  disputes  under 
the  contract  had  been  referred,  found  that,  after  the  outbreak  of  war 
between  England  and  Germany  in  1914,  great  difficulty  was  experienced 

97  7 


Vol.  III.  CONTRACT— CONVEESION.  55  6-563 

in  obtaining  space  for  shipments  from  the  East,  and  consequently  such 
shipments  to  the  eastern  States  of  New  York,  which  had  hitherto  gone 
the  whole  distance  by  sea,  began  to  be  made  by  steamer  to  a  port  on 
the  western  seaboard  of  the  United  States,  whence  they  were  trans- 
mitted by  rail  to  their  destination ;  that  at  the  date  of  the  contract  there 
was  such  a  course  of  business  established  as  would  maJ^e  it  within  the 
contemplation  of  the  parties  that  the  rubber  might  come  by  this  route ; 
-and  that  rubber  so  forwarded  was  a  good  tender  under  the  contract.  It 
was  held  that,  according  to  the  contract,  the  rubber  was  to  be  conveyed 
wholly  by  sea  from  the  port  of  loading  in  the  East  to  the  port  of  dis- 
'Charge  in  New  York ;  that  the  usage — ^^assuming  that  the  arbitrators  had 
found  that  there  was  a  usage — was  inconsistent  with  the  contract,  and 
could  not  therefore  apply  to  it;  and  that  the  tender  was  not  a  good 
tender,  and  the  buyers  were  entitled  to  reject  it  {Sutro  &  Co.  v.  Heilbut, 
Symons  &  Co.,  86  L.  J.  K.B.  1226;  [19i7]  2  K.B.  348— C.A.). 

656.  Contributive  Value. — Great  Central  Railway  v.  Banbury 
Union,  [1909]  A.C.  78;  78  L.  J.  K.B.  225,  [Supp.  13,  p.  158],  and 
East  London  Railway  v.  Greenwich  Assessment  Committee,  [1913] 
1  K.B.  612;  82  L.  J.  K.B.  297,  [ibid.],  were  referred  to  in  Great 
Western  and  Metropolitan  Railways  v.  Hammersmith  Assessment 
Committee,  [1916]  1  A.C.  23;  85  L.  J.  K.B.  63;  31  T.  L.  R.  608— H.L. 
In  that  case  it  appeared  that  the  Great  Western  Railway  and  Midland 
Railway  jointly  owned  and  occupied  the  lines  of  the  Hammersmith  and 
City  Railway  extending  from  Hammersmith  Broadway  to  a  junction 
with  the  Great  Western  Railway.  No  profit  was  earned  on  the  lines, 
but  they  had  a  contributory  value  as  feeders  to  each  of  the  owning 
companies.  It  was  held  that  the  assessing  authority  was  right  in  not 
taking  this  contributory  feeding  value  into  consideration  in  assessing  the 
companies  fed  by  the  lines. 

562.  Conversion,  Action  ot—Brierly  v.  Kendall,  1852,  17  Q.B. 
937;  21  L.  J.  Q.B.  161,  was  applied  in  Belsize  Motor  Supply  Co.  v.  Cox, 
[1914]  1  K.B.  244;  83  L.  J.  K.B.  261,  where  the  owner  of  a  taxicab 
let  to  a  hirer  on  the  hire-purchase  system,  upon  conversion  by  the 
hirer,  was  held  entitled  to  recover  by  way  of  damages  for  conversion 
only  the  amount  of  the  unpaid  instalments,  in  an  action  of  conversion 
against  a  pledgee  in  good  faith  and  for  value. 

563.  Conversion  of  Property. — The  giving  of  a  notice  to  exercise 
an  option  of  purchase  of  realty  operates  as  a  conversion  as  from  the 
notice  and  once  for  all,  and  the  mere  fact  that  the  notice  is  not 
followed  up  by  the  completion  of  the  purchase  does  not  prevent  the 
conversion  continuing  to  subsist,  nor  does  the  re-entry  of  the  vendor 
under  a  power  operate  as  a  reconversion  (In  re  Blake;  Gawthome  v. 
Blake,  86  L.  J.  Ch.  160;  [1917]  1  Ch.  18). 

563.  .  The  right  of  the  Crown  to  forfeit  the  personal  pro- 
perty of  a  person  convicted  of  felony  before  July,  1870,  is  not  affected 
by  the  equitable  doctrine  of  notional  conversion,  but  the  right  extends 
to  all  property  of  the  person  so  convicted  which  was  actually  personalty 
during  the  period  of  the  conviction  or  sentence.  Similarly  the  equitable 
doctrine  of  notional  conversion  does  not  apply  to  cases  of  escheat  or 
bona  vacantia.  Talbot  v.  Jevers,  86  L.  J.  Ch.  731;  [1917]  2  Ch.  363— 
C.A.). 
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564.     .     A  testator  gave  property  to  trustees  upon  trust  to  sell 

"  as  and  when  they  thought  proper."  It  was  held  that  this  was  not 
an  imperative  trust  for,  but  a  discretionary  power  of,  sale,  and  that 
there  was  no  conversion  (In  re  Newhold;  Carter  v.  Newbold,  1914, 
110  L.  T.  6~C.A.). 

564.  .  Where  by  a  deed  of  family  arrangement  certain  free- 
hold messuages,  lands,  and  hereditaments  were  conveyed  to  trustees 
to  be  held  by  them  in  fee-simple  upon  the  trusts  in  the  deed  declared, 
and  the  deed  provided  that  the  trustees  should,  "  upon  the  request  in 
writing  of  the  said  parties  hereto  of  the  first  second  and  third  parts 
respectively,"  sell  the  freehold  hereditaments  thereby  conveyed,  and 
hold  the  proceeds  of  sale  upon  certain  trusts,  and  where  no  request  had 
been  made  to  the  trustees  to  sell  the  properties, — it  was  held  that  the 
real  estate  comprised  in  the  deed  remaining  unsold  had  not  been  con- 
verted in  equity  into  money,  but  still  retained  its  character  of  real 
estate  (In  re  Goswell's  Trusts,  [1915]  2  Ch.  106;  84  L.  J.  Ch.  719). 

564.     .     Where  there  is  a  fund  of  money,  being  proceeds  of  sale 

of  settled  land  and  devolving  as  land,  and  the  entail  is  barred  and  the 
fund  resettled  "  upon  trust  to  hold  the  same  as  capital  monies  arising 
under  the  Settled  Land  Acts,  1882  to  1890,"  a  fresh  settlement  is 
created  under  which  the  money  remains  personalty,  and  so  devolves,, 
and  cannot  be  treated  as  converted  notionaUy  into  land  so  as  to  devolve 
as  land  (Aspincdl  v.  Aspinall,  [1916]  1  Ch.  15;  85  L.  J.  Ch.  102). 

564.  .  A  settlor  by  her  marriage  settlement  conveyed  free- 
holds to  trustees  upon  trust  for  sale  with  her  consent  and  that  of  her 
husband  during  their  lives  and  the  consent  of  the  survivor  of  them 
during  his  or  her  life  and  then  at  the  discretion  of  the  trustees,  and 
upon  trust  to  pay  the  income  to  the  settlor  in  the  events  which 
happened  during  her  life,  and  subject  thereto  in  default  of  issue,  which 
occurred  to  hold  the  trust  premises  as  the  settlor  should  appoint,  and 
in  default  of  such  appointment,  if  the  settlor  survived  her  husband,  in 
trust  for  her,  but  if  her  husband  should  survive  her  then  in  trust  for  her 
next-of-kin,  with  power  for  the  trustees  to  retain  the  trust  premises 
unsold  at  their  discretion,  and  a  direction  that  the  same  while  remain- 
ing unsold  should  be  deemed  personal  estate  and  devolve  as  such.  By 
her  will  the  settlor,  in  pursuance  of  the  power  given  her  by  the 
settlement,  appointed  the  hereditaments,  premises,  and  estate  subject 
to  the  settlement  at  her  death,  if  she  should  die  without  issue  of  the 
marriage,  to  her  husband,  his  heirs,  executors,  administrators,  and 
assigns  absolutely.  The  husband  died  on  December  3,  and  the  settlor 
on  December  7,  1916.  The  freeholds  were  not  sold  during  the  life  of  the 
settlor,  and  were  claimed  on  her  death  by  her  heirs  as  realty  and  by 
her  next-of-kin  as  personalty.  It  was  held  that  conversion  took  place 
from  the  date  of  the  settlement,  for  its  terms  indicated  an  intention 
that  the  freeholds  should  be  treated  as  personal  estate,  and  there  was 
an  imperative  trust  for  sale,  such  trust  not  being  prevented  from  being 
imperative  because  the  sale  was  "  with  the  consent  of  "  or  "at  the 
request  of  "  the  tenant  for  life  (In  re  FennelVs  Settlement;  Wright  v. 
Holton,  87  L.  J.  Ch.  54;  [1918]  1  Ch.  91). 

564.  .  By  will  lands  were  limited,  after  the  decease  of  testa- 
tor's nephew — which  happened  in  1866 — to  the  use  of  the  three  sons 
of  the  nephew  in  succession  for  life,  with  remainder  to  their  respective 
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sons  in  tail  male ;  in  default  of  such  issue  to  the  use  of  such  three  sons 
as  tenants  in  common  in  tail  general,  with  cross-remainders  between 
them  in  tail  general.  The  will  gave  the  trustees  power  to  sell,  and 
directed  them  to  invest  the  proceeds,  with  consent  of  the  tenant  for 
life,  in  the  purchase  of  real  estate  or  in  personal  investments,  to  be 
respectively  settled  to  and  upon  uses  and  trusts  corresponding  as  nearly 
as  might  be  with  the  uses  and  trusts  declared  concerning  the  lands  sold. 
In  1867  some  of  the  settled  lands  were  sold  under  the  power  in  the  will, 
and  the  proceeds  were  invested  on  mortgages  of  real  estate.  In  1898 
the  mortgages  were  foreclosed.  By  an  indenture  in  November,  1899, 
to  which  the  surviving  trustee  of  the  will  and  the  last  surviving 
tenant  for  life  were  parties,  a  new  trustee  of  the  will  was 
appointed;  and  the  foreclosed  lands  were  thereby  expressed  to  be 
conveyed  to  the  uses  and  upon  the  trusts,  under  and  subject  to 
which  the  lands  ought  to  be  held,  by  virtue  of  the  will,  in  the  same 
way  as  if  they  had  been  thereby  specifically  devised.  It  was  held  first, 
that  pnma  facie,  and  apart  from  the  deed  of  November,  1899,  upon  the 
death  of  the  survivor  of  the  three  sons  of  the  nephew,  all  of  whom  had 
died  without  male  issue,  the  foreclosed  lands  devolved,  in  accordance 
with  the  subsequent  limitations,  as  land,  there  being  no  equity  for 
reconversion  into  personalty ;  secondly,  that  that  view  was  strengthened 
by  the  deed  of  November,  1899,  which  operated  as  an  adoption  by  the 
persons  having  control  over  the  character  of  the  investments  of  the 
foreclosed  land  as  a  real  estate  investment;  and  thirdly,  that  the  land 
was  not  affected  by  the  trust  for  sale  imposed  by  sub-sec.  1  of  sec.  9  of 
the  Conveyancing  Act,  1911,  as  the  retrospective  operation  of  that  sub- 
section was  not  to  be  extended  to  a  case  where  the  foreclosed  land  had 
been  definitely  accepted  and  settled  as  land.  It  was  held  further,  that, 
even  if  by  virtue  of  sub-sec.  1,  sec.  9  of  the  Act  was  to  be  deemed  to 
have  applied  to  the  foreclosed  land  as  from  the  date  of  the  foreclosure 
order,  the  transaction  effected  by  the  deed  of  November,  1899,  was 
equivalent  to  that  which  was  alluded  to  in  either  sub-sec.  3  or  sub-sec. 
4  of  sec.  9,  and  on  that  ground  also  the  legal  character  of  the  land 
had  not  been  changed  (In  re  Bogg;  Allison  v.  Paice,  86  L.  J.  Ch.  536; 
[1917]  2  Ch.  239). 

596.  ConYOy.— From  August  20,  1914,  to  July  7,  1916,  the  provi- 
sions of  the  Declaration  of  London  were  in  force  (see  under  Blockade). 
For  these  provisions,  see  Supplements  for  1914-15. 

618.  Copyright. — A  translation  of  a  speech  delivered  by  the 
Governor  to  the  Legislative  Assembly  of  a  State  may  be  an  "  original 
literary  .  .  .  work  "  within  the  meaning  of  sec.  1  (1)  of  the  Copyright 
Act,  1911,  [Supp.  13,  p.  161],  (Byrne  v.  "  Statist  "  Co.,  [1914]  1  K.B. 
622;  83  L.  J.  K.B.  625). 

618.     .     A  person  in  the  employment  of  the  plaintiffs  under  a 

contract  of  service  compiled  in  the  course  of  his  employment  a  tele- 
graphic code,  consisting  of  words  of  five  letters,  each  word  differing 
from  every  other  word  in  at  least  two  letters,  and  being  pronounceable 
but  meaningless  in  itself.  The  code  consisted  of  100,000  words,  which 
the  compiler  selected  from  an  original  list  of  450,000  words  on  certain 
principles,  which  were  based  on  the  requirements  of  telegraph  and  cable 
companies.  The  plaintiffs  went  through  the  formalities  necessary  to 
copyright  the  work.  Subsequently  the  defendants  published  a  code, 
in  which  was  reproduced  a  substantial  part  of  the  plaintiffs'  code.     It 
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was  held  that  the  plaintiffs'  code  was  a  proper  subject  of  copyright, 
for  the  infringement  of  which  by  the  defendants  the  plaintiffs  were 
entitled  to  recover  (Anderson  &  Co.  v.  Lieber  Code  Co.,  86  L.  J.  K.B. 
1220;  [1917]  2  K.B.  469). 

618.     .     Examiners    were    appointed    for    the    matriculation 

examination  of  a  university,  and  with  the  letter  to  each  examiner 
notifying  him  of  his  appointment  was  inclosed  a  copy  of  a  resolution 
of  the  senate  of  the  university  that  it  be  made  a  condition  of  the 
appointment  of  every  examiner  that  any  copyright  possessed  by  him  in 
examination  papers  prepared  by  him  for  the  university  should  be  vested 
in  the  university.  It  was  the  duty  of  the  examiners  to  set  papers, 
attend  at  examiners'  meetings,  and  revise  and  mark  the  students' 
answers.  The  examiners  were  not,  however,  on  the  staff  of  the 
university.  The  university  assigned  to  the  plaintiff  company  all  the 
copyrights  and  rights  of  publication  of  the  university  in  the  matricula- 
tion examination  papers,  and  the  plaintiff  company  published  such 
papers  in  book  form.  The  defendant  company  also  published  sixteen 
of  such  examination  papers  in  a  publication  of  theirs.  It  was  held  that 
the  examination  papers  were  "  original  Hterary  works  "  within  the 
meaning  of  sec.  1  of  the  Copyright  Act,  1911,  and  that  copyright 
accordingly  subsisted  in  them  {London  University  Press  v.  University 
Tutorial  Press,  86  L.  J.  Ch.  107;  [1916]  2  Ch.  601). 

618.     .     By  an  agreement  in  writing  dated  June  2,  1917,  the 

owner  in  the  United  Kingdom  and  the  colonies  of  the  copyright  of  an 
opera  granted  to  the  plaintiffs  a  licence  to  produce  the  opera  in  moving 
picture  films.  The  licensors  guaranteed  that  they  had  not  assigned 
such  right  to  any  other  person  or  firm.  The  plaintiffs  prepared  a  film 
for  the  purpose  of  producing  the  opera  with  the  instrumental  music. 
By  a  prior  agreement  in  writing  dated  April  30,  1917,  the  licensors  had 
agreed  to  let  to  the  defendant  the  right  of  performing  the  opera. 
Claiming  under  this  agreement,  the  defendant  published  notices  stating 
that  the  entire  provincial  rights  in  the  opera,  and  of  any  performance 
of  music  in  connection  with  any  stage  performance,  moving  picture 
display,  or  any  other  stage  picture,  were  vested  in  him,  and  that  he 
should  proceed  for  an  injunction  and  damages  against  any  person  in- 
fringing his  rights.  The  plaintiffs  thereupon  brought  an  action  for  a 
declaration  that  they  were  entitled  to  the  exclusive  right  of  producing 
the  opera  on  the  cinematograph,  and  to  use  the  music  of  the  opera  in 
connection  with  the  picture  film.  It  was  held  that  the  agreement  of 
April  30,  1917,  was  more  than  a  mere  licence  to  perform  the  opera,  and 
was  an  assignment  of  the  performing  rights  constituting  a  partial 
assignment  of  the  copyright  by  virtue  of  sec.  5  of  the  Copyright  Act, 
1911 ;  that  the  defendant  was,  therefore,  entitled  to  prevent  the  in- 
fringement of  those  rights;  and  that  the  plaintiffs  were  not  entitled  to 
a  declaration  of  their  right  to  use  the  music  of  the  opera  in  conjunction 
with  the  picture  film  production  {Briiish  Actors  Film.  Co.  v.  Glover, 
87  L.  J.  K.B.  689;  [1918]  1  K.B.  299). 

618.     .     Advertising  an  intention  to  exhibit  a  cinematograph 

film  at  a  place  where  there  is  no  permission  to  exhibit  it  is  a  breach  of 
sec.  1  (2)  of  the  Copyright  Act,  1911,  [Supp.  13,  p.  162],  {Penning 
Film  Service  v.  Wolverhampton,  Walsall,  and  District  Cinemas,  [1914] 
3  K.B.  1171;  83  L.  J.  K.B.  1860). 
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618.     .     A  written  adaptation  of  a  pianoforte  score  for  orchestral 

purposes  to  obtain  a  gramophone  record  is  an  infringement  of  sec.  1  (2) 
of  the  Copyright  Act,  1911,  [Supp.  13,  p.  162],  {Chappell  &  Co.  v. 
Columbia  Graphophone  Co.,  [1914]  2  Ch.  745;  84  L.  J.  Ch.  173— C.A., 
and  also  see  Monckton  v.  Pathe  Freres  Pathephone,  [1914]  1  K.B. 
395;  83  L.  J.  K.B.  1234— C.A.). 

618.     .     A  song  was  first  published  in  America  on  May  5,  1913. 

Before  that  date  twelve  copies  were  sent  to  a  firm  in  this  country.  The 
firm  deposited  five  copies  officially,  filed  one  copy  for  reference,  and 
placed  the  remaining  six  on  sale.  It  was  held  that  this-  was  a  sufficient 
first  publication  in  this  country  within  the  Copyright  Act,  1911, 
sec.  1  (3),  [Supp.  13,  p.  162],  and  sec.  35  (3),  [Supp.  13,  p.  178], 
(Francis,  Day  &  Hunter  v.  Feldman^  [1914]  2  Ch.  728;  83  L.  J.  Ch. 
906— C.A.). 

618.     .     Sec.  8  of  the  Copyright  Act,  1911,  [Supp.  13,  p.  166], 

affords  no  protection  to  a  person  who,  knowing  or  suspecting  copyright 
to  exist,  makes  a  mistake  as  to  the  owner  of  the  copyright  and  obtains 
permission  to  publish  from  the  wrong  person  [Byrne  v.  "  Statist  "  Co., 
[1914]  1  K.B.  622;  83  L.  J.  K.B.  625). 

618.     .     A   person   entitled   to  copyright   at  the   date   of  the 

passing  of  the  Copyright  Act,  1911,  is  entitled  to  the  substituted  copy- 
right conferred  by  sec.  '^4  (1)  and  Schedule  I.  [Supp.  13,  p.  176], 
although  such  copyright  was  not  registered  (Savory  v.  "  World  of  Golf," 
[1914]  2  Ch.  566;  83  L.  J.  Ch.  824). 

618.     .     The  plaintiffs  were  the  proprietors  of  a  railway  guide 

published  monthly  and  containing  an  index  of  the  names  of  the  railway 
stations  in  the  United  Kingdom.  The  defendants  for  the  purpose  of  a 
guessing  competition,  compiled  and  published  a  list  of  railway  stations, 
of  whichi  some  hundreds  were  taken  mostly  from  one  of  the  monthly 
issues  of  the  plaintiffs'  index  for  1914.  It  was  held  that  the  index 
was  a  subject  of  copyright,  that  the  plaintiffs  had  a  copyright  in  the 
index  contained  in  each  monthly  issue,  and  that  the  defendants  had 
infringed  it  (Blacklock  &  Co.  v.  Pearson,  Lim.,  [1915]  2  Ch.  376; 
84  L.  J.  Ch.  785). 

618.     .     The  Copyright  (British  Museum)  Act,  1915,  adds  the 

following  proviso  to  sub-sec.  1  of  sec.  15  of  the  Copyright  Act,  1911, 
[Supp.  13,  p.  171], — "  The  Board  of  Trade  may,  on  the  application  of 
the  trustees  of  the  British  Museum,  make  regulations  excepting  from 
the  provisions  of  this  sub-section  publications  wholly  or  mainly  in  the 
nature  of  trade  advertisements,  or  such  classes  of  such  publications 
as  may  be  specified  in  the  regulations,  and  thereupon  it  shall  not  be 
necessary  for  the  publisher  of  any  publication  so  excepted  so  to  deliver 
the  publication  or  for  the  trustees  to  give  a  receipt  therefor,  unless,  as 
respects  any  particular  publication,  a  written  demand  for  the  delivery 
thereof  is  made  by  the  trustees.  Every  regulation  under  this  proviso 
shall  be  laid  before  each  House  of  Parliament  as  soon  as  may  be  after 
it  is  made,  and  if  an  address  is  presented  to  His  Majesty  by  either 
House  of  Parliament  within  the  next  subsequent  twenty-one  days  on 
which  the  House  has  sat,  praying  that  any  such  regulation  may  be 
annulled.  His  Majesty  in  Council  may  annul  the  regulation  and  it  shall 
be  thenceforth  void,  but  without  prejudice  to  the  validity  of  anything 

102 


k 


618  COPYRIGHT.  Vol.  III. 

previously  done  thereunder  before  the  expiration  of  such  period."  For 
Regulations  made  under  the  above  Act,  see  Chitty's  Annual  Statutes 
for  1915,  Appendix. 

618.     .     One  F.  bought  from  an  association  which  organised  a 

dog  show  the  sole  right  of  taking  photographs  at  the  show  and  of  repro- 
ducing them  in  the  Press,  and  F.  sold  to  the  plaintiffs  his  right  of 
reproduction.  The  association  admitted  visitors  to  the  show  without 
any  condition  forbidding  the  taking  of  photographs ;  and  the  defendants, 
knowing  that  the  association  had  purported  to  make  over  the  exclusive 
right  of  taking  photographs  at  the  show,  sent  an  agent  to  take  photo- 
graphs and  published  them.  In  an  action  for  an  injunction  and  an 
account,  it  was  held  that,  as  the  association  had  not  imposed  upon 
visitors  a  condition  against  taking  photographs  and  had  no  exclusive 
right  of  taking  photographs  of  anything  in  the  show,  the  action  must 
be  dismissed  {Sports  and  General  Press  Agency  v.  "  Our  Dogs  " 
Publishing  Co.,  [1917]  2  K.B.  125;  86  L.  J.  K.B.  702— C.A.). 

618.     .     One    co-owner    of    a    literary    copyright    can,    under 

sec.  2  (1)  of  the  Copyright  Act,  1911,  obtain  an  injunction  against 
another  co-owner  to  restrain  him  from  infringing  the  copyright 
{Cescinsky  v.  Routledge  &  Sons,  Lim.,  [1916]  2  K.B.  325;  85  L.  J. 
K.B.  1504). 

618.     .     The   plaintiff   claimed   an   injunction  restraining   the 

defendants  from  infringing,  by  means  of  a  cinematograph  film,  her 
copyright  in  a  novel  of  which  she  was  the  author,  damages  or  an  account 
of  profits,  and  delivery  up  of  infringing  films.  The  defendants  denied 
the  infringement,  and  contended  that  their  film  was  a  mere  burlesque. 
It  was  held  on  the  facts  that  the  film  was  not  an  infringement  of  the 
plaintift"s  copyright  in  the  novel,  but  that  tJie  action  must  in  any  case 
have  failed — first,  on  account  of  the  burlesque  nature  of  the  defendants' 
film;  secondly,  on  the  ground  of  the  immoral  character  of  the  plaintiff's 
novel;  and  thirdly,  in  view  of  the  presence  of  indecent  incidents  in  the 
film,  on  account  of  the  relief  claimed  by  the  plaintiff  {Glyn  v.  Western 
Feature  Film  Co.,  [1916]  1  Ch.  261 ;  85  L.  J.  Ch.  261). 

618.     .     The  proper  mode  of  proving  a  cinematograph  film  is 

by  the  evidence  of  a  witness  who  has  seen  a  reproduction  of  the  film, 
not  by  the  production  of  the  film  itself  (ibid.). 

618.  .  The  plaintiffs,  in  an  action  for  infringement  of  copy- 
right in  Christmas  cards,  obtained  judgment  granting  an  injunction,  and 
directing  delivery  up  of  the  infringing  copies  and  plates  and  an  enquiry 
as  to  the  damages  sustained  by  the  plaintiffs  by  reason  of  the  defen- 
dants having  infringed  their  copyright.  The  enquiry  proceeded  before 
the  Master,  and  he  found  that  the  plaintiffs  had  sustained  damage  to 
the  amount  of  210L  in  respect  of  general  injury  to  their  trade,  and, 
further,  he  assessed  them  damages  under  sec.  7  of  the  Copyright  Act, 
1911,  in  respect  of  infringing  cards  sold  by  the  defendants,  and  in 
respect  of  infringing  cards  in  5,024  copies  of  the  defendants'  book.  It 
was  held  that,  under  the  enquiry  directed  by  the  judgment,  the  plain- 
tiffs could  only  recover  the  loss  which  they  had  sustained  by  the  in- 
fringement, and  that  the  enquiry  did  not  authorise  an  investigation  into 
the  damages  occasioned  by  conversion  (Birn  Brothers,  Lim.  v.  Keene 
d&(7o.,88L.  J.  Ch.  24;  [1918]  2  Ch.  281). 
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618.  .  The  plaintiff,  who  was  the  author  of  a  book,  trans- 
ferred the  copyright  to  a  company  which  afterwards  went  into  liquida- 
tion. The  company's  assets,  including  the  copyright  of  the  book,  were 
sold  to  the  defendant.  Under  the  original  deed  of  transfer  the  company 
was  bound  to  furnish  accounts  of  the  sales  of  the  book,  and  the  author 
claimed  an  account  from  the  defendant  of  all  copies  disposed  of  by  him. 
It  was  held  that  the  plaintiff  'was  not  entitled  to  an  account,  nor  to  a 
lien  upon  the  copyright,  as  the  original  deed  of  transfer  contained  the 
express  statement  that  the  consignee  was  to  be  "  the  sole  owner  of  the 
copyright  "  {Barker  v.  Stickney ,  [1918]  2  K.B.  356;  119  L.  T.  72). 


VOLUME  IV. 

10.  Corpus  and  Income. — Trustees  held  shares  upon  trust  for  a 
tenant  for  life,  and  afterwards  for  a  remainderman.  The  shares  were 
only  partly  paid  up.  The  company  by  circular  announced  its  intention 
to  make  a  call  of  10s.  per  share,  to  be  payable  on  a  certain  date.  In 
the  same  circular  it  also  declared  a  bonus  of  lOs.  per  share,  payable  out 
of  moneys  standing  to  the  credit  of  profit  and  loss  account,  in  addition 
to  the  usual  dividend,  such  bonus  being  payable  on  the  same  date  as 
the  call  became  due;  and  the  circular  continued :  "  unless  I  am  advised 
by  you  to  the  contrary  on  or  before  the  last  mentioned  date,  the  bonus 
to  which  you  are  entitled  as  above  mentioned  will  be  applied  in  pay- 
ment of  the  call  which  will  become  payable  in  respect  of  your  shares." 
The  bonus  was  apphed  in  payment  of  the  call.  It  was  held  that  as 
between  tenant  for  life  and  remainderman  the  bonus  was  capital  [In  re 
Ration;  Hocken  v.  Hatton,  86  L.  J.  Ch.  375;  [1917]  1  Ch.  357). 

11.     .     In  re  Atkinson;  Barbers'  Co.  v.   Grose  Smith,    [1904] 

2  Ch.  160;  73  L.  J.  Ch.  585,  was  distinguished  in  In  re  Pennington ; 
Pennington  v.  Pennington,  [1914]  1  Ch.  203;  83  L.  J.  Ch.  54— C. A., 
where  settled  debentures  were  guaranteed  by  a  company  which  went 
into  liquidation  and  the  Court  sanctioned  a  scheme  by  which  the  pay- 
ment of  the  capital  of  the  debentures  was  postponed,  but  interest  to  be 
paid  meanwhile  out  of  the  guarantor  company's  assets.  It  was  held 
that  the  payments  for  interest  were  to  be  treated  as  income  and  paid 
to  the  tenants  for  life. 

11.     .     In  re  McEuen;  McEuen  v.  Phelps,  [1913]  2  Ch.  704; 

83  L.  J.  Ch.  66,  [Supp.  13,  p.  183],  was  followed  in  In  re  Wills;  Wills 
V.  Hamilton,  [1915]  1  Ch.  769;  84  L.  J.  Ch.  580. 

12*     .     Kealty  was  settled  in  1890  on  trusts  which  included 

a  jointure  rentcharge  to  the  settlor's  wife,  and  in  1900  there  was  a 
re-settlement  subject  to  the  charges  under  the  earlier  settlement. 
Neither  settlement  contained  a  covenant  on  the  part  of  the  settlor  to 
pay  the  rentcharge.  It  was  held  that,  as  between  the  tenant  for  life 
and  remainderman  under  the  will  of  the  settlor  exercising  a  power  in 
the  re-settlement,  the  rentcharge  must  be  borne  solely  out  of  income, 
and  not  apportioned  as  between  income  and  corpus  of  the  settled  estate. 
(In  re  Popham;  Buller  v.  Popham,  1914,  111  L.  T.  524;  58  S.  J.  673). 

13.     .     A  testator  settled  an  estate  consisting  of  a  large  number 

of  small  houses  let  on  long  leases  at  ground  rents  amounting  to  2,1  OOL 
a  year.     The  trustees  incurred  an  expenditure  of  1,100/.  in  having  a 

104 


16-50  COKPUS  AND  INCOME— COSTS.  Vol.  IV. 

survey  taken  and  notices  of  repair  served  on  all  the  tenants,  which 
notices  had  been  complied  with.  It  was  held  that,  notwithstanding  a 
direction  contained  in  the  will  directing  that  the  costs  of  management 
of  the  estate  should  be  paid  out  of  income,  the  Court,  in  the  circum- 
stances, had  power  to  order  the  trustees'  costs  to  be  borne  by  the 
capital,  as  being  costs  of  proceedings  taken  for  the  protection  of  the 
estate  under  the  Settled  Land  Act,  1882,  sec.  36  {In  re  Tuhbs;  Dyke  v. 
Tubbs,  [1915]  2  Ch.  137;  84  L.  J.  Ch.  539— C. A.). 

16.  Corroboration. — Where  at  a  trial  the  evidence  of  a  child  of 
tender  years,  which  is  given  under  sec.  30  of  the  Children  Act,  1908, 
and  sec.  28,  sub-sec.  2  of  the  Criminal  Justice  Administration  Act, 
1914,  is  of  importance,  the  Judge  should  direct  the  jury  not  to  convict 
upon  it,  unless  it  is  corroborated  by  some  other  material  evidence  in 
support  of  it  implicating  the  accused.  In  the  absence  of  such  a  direc- 
tion a  conviction  of  the  accused  must  be  quashed.  But  Semble,  if  the 
evidence  in  corroboration  is  so  ample  and  so  clear  that  the  Court  is 
bound  to  come  to  the  conclusion  that,  despite  a  proper  direction  as  to 
the  necessity  for  corroboration,  the  jury  must  have  returned  a  verdict 
of  "  Guilty,"  the  absence  of  such  a  direction  will  not  vitiate  the 
conviction  {R.  v.  Davies;  [1917]  85  L.  J.  K.B.  208). 

W.     Costs. — Bullock    V.    London    General    Omnibus    Co.,    [1907] 

1  K.B.  264;  76  L.  J.  K.B.  127,  [Supp.  13,  p.  184],  was  distinguished  in 
Poulton  V.  Moore,  83  L.  J.  K.B.  875 — D.  In  that  case  a  plaintiff 
claimed  against  defendant  A.  for  trespass  and  against  defendant  B.  for 
breach  of  covenant  for  quiet  enjoyment.  He  succeeded  against  A.  but 
failed  against  B.  It  was  held  that  the  Judge  had  no  right  to  allow  the 
plaintiff  to  add  to  his  costs  against  A.  the  costs  payable  by  him  to  B., 
the  principle  of  Bullock  v.  London  General  Omnibus  Co.,  supra,  not 
applying  where  a  second  defendant  is  joined  by  the  plaintiff  under  a 
misapprehension  of  his  legal  rights. 

50.     .     On  the  exercise  of  the  discretion  of  the  Judge  to  deprive 

a  successful  plaintiff  of  his  costs,  see  Societe  des  Hotels  Reunis  v. 
Hawker,  1914,  58  S.  J.  515;  30  T.  L.  E.  423— C. A. 

50.     .     "  Event  "  in  Order  LXV.  rule  1  refers  to  the  verdict  as  a 

whole  and  not  to  one  of  several  answers  in  a  special  verdict  {Howell  v. 
Bering,  [1915]  1  K.B.  54;  84  L.  J.  K.B.  198;  58  S.  J.  669— C.A.). 

50.     .     If  an  offer  before  action  includes  all  fhat  the  plaintiff 

is  entitled  to  and  it  is  repeated  after  action  brought,  the  plaintiff,  if  he 
persists  in  his  action,  must  pay  all  costs  incurred  in  the  action  subse- 
quently to  the  offer  {Savory,  Lim.  v.  "  World  of  Golf,"  Lim.,  [1914] 

2  Ch.  566;  83  L.  J.  Ch.  824).  But  this  rule  is  subject  to  some  limita- 
tions {ibid.,  and  Smith  &  Jones,  Lim.  v.  Service,  Reeve  &  Co.,  post, 
under  Injunction. 

50.     .     Under  Order  LXV.  rule  27,  regulation  39,  the  signing 

of  a  certificate  by  the  Taxing  Master  does  not  prevent  a  party  from 
carrying  in  a  subsequent  objection  to  the  allowance  or  disallowance  of 
any  item  in  a  bill  of  costs,  unless  the  certificate  is  either  a  final  certi- 
ficate or  an  interim  certificate  dealing  specifically  with  these  particular 
items.  The  signing  of  an  interim  certificate  for  a  round  sum  on 
account  of  items  in  the  bill,  which  are  not  the  subject  of  objections  at 
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the  time  when  the  certificate  is  signed,  will  not  therefore  prevent  a 
party  from  carrying  in,  or  the  Taxing  Master  from  considering,  a  subse- 
quent objection  relating  to  items  that  had  been  allowed  or  disallowed 
before  the  signing  of  that  certificate  (Harper  v.  Firbank,  87  L.  J.  K.B. 
945;  [1918]  2  K.B.  509— C. A.). 

53.     .     Pearce  v.  Bolton,  [1902]  2  K.B.  Ill;  71  L.  J.  K.B. 

558,  was  followed  in  Lamb  v.  Keeping,  1914,  111  L.  T.  527;  58  S.  J. 
596,  where  the  defendant  paid  the  plaintiff  a  sum  in  ignorance  of  the 
fact  that  a  writ  had  been  issued. 

54.     .     Previous  to  the  amendments  made  in  1902  by  way  of 

addition  to  rule  2  of  Order  LXV.  of  the  Eules  of  the  Supreme  Court, 
1883,  it  was  the  practice  of  the  Chancery  Division,  where  there  was  a 
direction  to  tax  the  costs  of  an  action,  except  so  much  thereof  as 
related  to  a  particular  claim,  to  apportion  the  general  costs  rateably 
between  the  issues ;  but  since  the  amendments  to  that  rule  the  practice 
has  been  altered,  the  effect  of  the  first  amendment  being  to  apply  a 
rule  of  construction  to  orders  to  tax,  framed  in  any  of  the  three  alter- 
native forms  referred  to  in  that  amendment,  by  excluding  from  the 
costs  of  the  action  to  be  taxed  only  the  amount  by  which  the  costs  have 
been  increased  by  the  particular  claim.  Accordingly,  where  an  order  is 
made  to  tax  the  costs  of  the  plaintiff  of  an  action  and  counterclaim, 
except  so  much  thereof  as  relates  to  a  certain  claim  specified  in  the 
order,  and  to  tax  the  costs  of  the  defendant  in  respect  of  the  said 
excepted  claims,  and  to  set  off  the  costs  of  the  plaintiff  and  defendant 
respectively,  the  plaintiff  is  entitled  to  the  whole  of  the  general  costs 
of  the  action  without  any  apportionment  [Holloway  d  Webb,  Lim.  v. 
Crompton,  86  L.  J.  Ch.  364;  [1916]  2  Ch.  436). 

54.     .     An  answer  to  one  of  a  series  of  questions  in  a  special 

verdict  is  not  necessarily  an  "  issue  "  within  the  meaning  of  Order  LXV. 
rule  2  (Howell  v.  Bering,  [1915]  1  K.B.  54;  84  L.  J.  K.B.  198; 
58  S.  J.  669— C.A.). 

54.     .     In  every   case,   whether  tried   by   a  jury  or  not,   the 

judgment  should  contain  a  direction  as  to  the  costs  to  which  each  party 
is  entitled.  It  is  for  the  Judge  who  tries  a  case  to  say  whether  there 
is  any  separate  issue  upon  which  the  unsuccessful  party  is  entitled  to 
costs.  In  the  absence  of  any  direction  a  Taxing  Master  has  no  juris- 
diction to  allow  such  costs  (Bush  v.  Rogers,  [1915]  1  K.B.  707;  84  L.  J. 
K.B.  686). 

54.     .     A  plaintiff  in  an   action  for  libel  recovered  damages 

against  two  defendants,  one  of  whom  had  pleaded  justification  and 
one  of  whom  had  not.  It  was  held  that  the  plaintiff  was  entitled  to 
recover  the  costs  of  the  issue  of  justification  only  frdm  the  defendant 
who  had  pleaded  it  (Hobson  v.  Leng  &  Co.,  [1914]  3  K.B.  1245; 
83  L.  J.  K.B.  1624— C.A.). 

54.     .     Slatford  v.  Erlebach,  [1912]  3  K.B.  155 ;  81  L.  J.  K.B. 

14,  [Supp.  13,  p.  185],  was  distinguished  in  Ingram  &  Boyle,  Lim.  v. 
Services  Maritimes  du  Treport  (No.  2),  [1914]  3  K.B.  28;  83  -L.  J. 
K.B.  1128 — C.A.  It  was  held  that  when  one  of  the  parties  to  an  action 
has  obtained  a  judgment  of  the  Court  in  his  favour,  with  general  costs 
of  the  action,  it  is  not  open  to  the  Taxing  Master  to  consider  the  fact 
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that  the  unsuccessful  party  has  succeeded  upon  one  or  more  particular 
issues,  and  to  allow  him  the  costs  of  proving  those  issues. 

54.     .     An  action  was  brought  by  the  respondent  against  the 

appellants  to  recover  169L  14s.  2d.,  the  balance  of  a  quantity  of  goats' 
hair  sold  and  delivered.  The  defendants  pleaded  (1)  that  the  hair  sold 
was  not  up  to  sample,  and  was  worth  24L  19s.  3d.  less  in  consequence; 
(2)  that  there  was  an  over-charge  on  the  bags  of  21.  lis. ;  and  (3)  pay- 
ment into  Court  of  the  balance,  1421.  3s.  lid.,  after  deducting  those 
two  sums.  The  action  was  tried  with  a  jury.  The  plaintiff  admitted 
that  the  goods  were  not  up  to  sample,  but  the  defence  as  to  the  price 
of  the  bags  broke  down,  and  the  jury  found  a  verdict  for  the  plaintiffs 
for  144L  14s.  lid.,  including  the  sum  paid  into  Court.  Bailhache,  J., 
gave  judgment  for  the  plaintiff  for  21.  lis.,  and  his  costs.  The  question 
was  then  raised  whether  the  defendants  were  entitled  to  the  costs  in- 
curred in  respect  of  the  question  whether  the  goods  were  up  to  sample, 
as  to  which  they  had  succeeded,  or  whether,  as  the  plaintiff  contended, 
those  costs  were  included  in  the  costs  of  the  action.  It  was  held  that 
the  defendants  were  entitled  to  the  costs  of  the  issue  on  which  they 
succeeded  {Reid,  Hewitt  &  Co.  v.  Joseph,  88  L.  J.  K.B.I;  [1918]  A.C. 
717— H.L.). 

65.     .     A  plaintiff  claimed  a  mandatory  injunction.     The  Court 

decided  that  damages  should  be  awarded  in  lieu  of  the  injunction. 
The  defendant  having  paid  61.  into  Court,  with  a  denial  of  liability,  and 
the  plaintiff  having  failed  to  show  damage  exceeding  that  amount  or 
reasonable  grounds  for  not  having  accepted  that  sum,  the  plaintiff  was 
ordered  to  pay  the  costs  of  the  issue  as  to  the  right  to  the  injunction 
{Petty  V.  Parsons,  [1914]  2  Ch.  653;  84  L.  J.  Ch.  81;  30  T.  L.  R. 
655— C.A.). 

55.     .     The  plaintiff  claimed  damages  from  the  defendants  in 

an  action  in  tort.  The  defendants  paid  a  sum  of  money  into  Court  with 
a  denial  of  liability.  The  plaintiff  proceeded  to  trial,  and  recovered  a 
sum  less  than  that  paid  into  Qourt.  The  Judge  did  not  express  himself 
to  be  satisfied  that  there  were  reasonable  grounds  for  not  accepting  the 
sum  paid  in,  and  directed  the  costs  to  be  taxed  under  Order  XXII. 
rule  6.  It  was  held  that,  although  the  plaintiff  could  not  recover  from 
the  defendants  his  costs  of  the  issues  as  to  liability,  he  should  not  have 
been  ordered  to  pay  the  defendants'  costs  of  those  issues  {Davies  v. 
Edinburgh  Life  Assurance  Co.,  [1916]  2  K.B.  852;  85  L.  J.  K.B.  1662 
— C.A.). 

56.     .     As  to  when  a  plaintiff  who  sues  two  defendants  and 

succeeds  against  one  and  fails  against  the  other  is  entitled  to  an  order 
to  add  the  costs  paid  by  him  to  the  successful  defendant  to  the  costs 
recoverable  by  him  against  the  unsuccessful  defendant,  see  Bestermann 
V.  British  Motor  Cab  Co.,  [1914]  3  K.B.  181;  83  L.  J.  K.B.  1014— 
C.A.). 

57.     .     If  a  plaintiff  is  successful  in  one  action  and  unsuccessful 

in  another  against  the  same  defendant,  the  Court  has  a  discretion  as  to 
ordering  the  costs  in  the  one  action  to  be  set  off  against  the  costs  in 
another,  even  though  such  order  may  prejudice  the  solicitor's  lien  for 
his  costs  {lieid  v.   Cupper,   [1915]   2  K.B.   147;  84  L.  J.  K.B.  573; 
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59  S.  J.  144;  31  T.  L.  R.  103— C.A.).     See  also  Puddephat  v.  Leith 
{No.  2),  [1916]  2  Ch.  168;  85  L.  J.  Ch.  543. 

69.     .     RoheHson  v.  Robertson^,  1881,  6  P.  D.  119,  was  followed 

in  Palmer  v.  Palmer,  [1914]  P.  116;  83  L.  J.  P.  58,  where  it  was  held 
that  where  after  a  trial  exceeding  the  duration  anticipated  on  the 
Registrar's  estimate  of  her  costs  a  respondent  wife  is  found  guilty  of 
adultery,  and  obtains  the  "  usual  "  order  for  her  costs,  she  is  not,  in 
the  absence  of  special  application  on  behalf  of  the  petitioning  husband, 
limited  to  the  sum  previously  fixed  by  the  Registrar  and  ordered  to  be 
secured  before  trial. 

96.     .     The  words  "  travelling  expenses  "  in  Order  XXV.  rule 

26  (3)  h  of  the  County  Court  Rules,  mean  not  only  the  expenses  to  be 
incurred  by  the  debtor  in  attending  the  Court,  but  also  those  of  his 
return  journey  to  his  home  (^Ward  v.  Nield,  87  L.  J.  K.B.  54;  [19171 
2  K.B.  832). 

97.     .     Order  LIII.  rule  17  of  the  County  Court  Rules,  1903 

and  1914  is  intra  vires,  and  applies  to  actions  which  have  been  remitted 
from  the  High  Court  to  the  County  Court  as  well  as  to  actions  origin- 
ated in  the  County  Court  (Sargeant  v.  Watts,  86  L.  J.  K.B.  1337; 
[1917]  2  K.B.  624). 

97.     .     A  person  was  arrested  and  tried  in  one  county  for  bigamy 

committed  in  another  county.  It  was  held  that  the  costs  of  the  prose- 
cution were  payable  under  the  Costs  in  Criminal  Cases  Act,  1908, 
[Supp.  13,  p.  187  et  seq.],  by  the  county  where  the  offence  was  com- 
mitted or  was  supposed  to  have  been  committed  {R.  v.  London  County 
Council;  Ex  parte  Keys,  [1914]  3  K.B.  310;  83  L.  J.  K.B.  1381). 

105.  Cotton  Marks.— The  Trade  Marks  Act,  1914,  amends 
sec.  64  (10)  (c)  of  the  Trade  Marks  Act,  1905,  by  the  insertion  of  the 
words  "  in  respect  of  cotton  piece  goods  or  cotton  yarn  "  immediately 
after  the  opening  words  "No  registration  of  a  cotton  mark."  The 
provision  as  amended  provides  that  no  registration  of  a  cotton  mark  in 
respect  of  cotton  piece  goods  or  cotton  yam  shall  give  any  exclusive 
right  to  the  use  of  any  word,  letter,  numeral,  line,  heading,  or  any 
combination  thereof. 

114.  County  Council. — By  the  County  and  Borough  Councils 
(Qualification)  Act,  1914,  a  person  of  either  sex  is  qualified  for  election 
as  councillor  or  alderman  of  a  county  council  if  he  or  she  has  resided 
within  the  county  during  the  whole  of  the  twelve  months  preceding 
the  election.  The  qualification  is  additional  to  those  already  existing. 
The  Act  will  not  entitle  a  woman  to  become  ex  officio  a  Justice  of  the 
Peace  as  chairman. 

120.  County  Courts. — If  the  High  Court  makes  an  order  remitting 
an  action  to  the  County  Court  which  in  the  opinion  of  the  Judge  of  the 
County  Court  the  High  Court  had  no  power  to  make,  the  County  Court 
Judge  must  not  refuse  to  entertain  the  proceedings.  His  duty  is  to 
deliver  a  judgment  stating  the  reasons  which  in  his  opinion  show  that 
the  order  was  invalid,  and  then  adjourn  the  further  hearing  of  the  action 
to  enable  the  parties  to  test  the  question  of  the  validity  of  the  order  in 
the  High  Court  (R.  v.  Mellor,  [1914]  2  K.B.  588;  83  L.  J.  K.B.  996 
— C.A.). 
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120.     .     If  a  County  Court  wrongly  refuses  to  hear  a  case  on  the 

ground  that  the  High  Court  had  no  jurisdiction  to  remit  the  case  to 
him,  he  cannot  be  ordered  to  pay  the  costs  thereby  thrown  away  in  the 
County  Court  (-B.  v.  Mellor,  supra). 

120.     .     A   Judge  of  the   High  Court  has  jurisdiction  under 

sees.  65  and  66  of  the  County  Courte  Act,  1888,  to  make  an  order 
remitting  an  action  brought  in  the  High  Court  for  trial  in  the  County 
Court,  notwithstanding  that  an  order  has  been  made  under  the  Eules  of 
the  Supreme  Court,  Order  XVI.,  relating  to  poor  persons,  admitting  the 
plaintiff  to  prosecute  the  action  as  a  poor  person.  He  has,  however, 
no  jurisdiction  to  add  to  the  order  remitting  the  action  a  direction  that 
the  plaintiff  be  at  liberty  to  sue  as  a  poor  person  in  the  County  Court 
{Perry  v.  London  General  Omnibus  Co.,  [1916]  2  K.B.  335;  85  L.  J. 
K.B.  1609— C. A.). 

120.     .     Order  XXXm.  rule  11  of  the  County  Court  Kules, 

1914,  which  prohibits  a  claim  for  damages  in  a  remitted  interpleader 
issue,  is  not  ultra  vires:,  having  regard  to  the  County  Courts  Act,  1888, 
sees.  157  and  164  {Salbstein  v.  Isaacs  &  Sons,  Lim.,  [1916]  1  K.B.  1; 
85  L.  J.  K.B.  109— D.). 

120.  .  The  plaintiffs,  who  carried  on  business  at  West  Hartle- 
pool, sued  the  defendant,  who  carried  on  business  at  Croydon,  to 
recover  damages  for  breach  of  contract.  The  plaintiffs  began  their 
action  in  the  County  Court  of  West  Hartlepool,  and  in  their  affidavit 
in  support  of  an  application  to  serve  the  defendant  out  of  the  district, 
stated  that  the  cause  of  action  arose  in  part  within  the  district,  owing 
to  the  fact  that  they  had  posted  at  West  Hartlepool  an  order  for  goods 
to  the  defendant  at  Croydon.  The  defendant's  solicitor  asked  for  fur- 
ther particulars  of  the  claim  without  prejudice  to  his  right  to  object 
to  the  jurisdiction,  and  on  receipt  of  particulars  applied  for  a  writ  of 
prohibition  to  restrain  the  West  Hartlepool  Court  from  dealing  with 
the  claim.  It  was  held,  first,  that  the  posting  of  the  order  for  goods 
did  not  constitute  part  of  the  cause  of  action;  secondly,  that  the 
demand  for  particulars  of  the  plaintiff's  claim  did  not  by  itself  consti- 
tute an  acquiescence  in  the  jurisdiction  of  the  Court  or  a  waiver  of  the 
defendant's  right  to  object;  and  that  prohibition  must  issue  {Clarke  v. 
KnowUs,  87  L.  J.  K.  B.  189;  [1918]  1  K.  B.  128). 

120.     .     A  company  incorporated  under  the  Companies  Act  can 

sue  and  with  the  consent  of  the  Judge  attend  in  the  County  Court  by 
an  agent  other  than  a  solicitor  {Kinnell  &  Co.  v.  Harding,  Wace  &  Co., 
87  L.  J.  K.B.  342;  [1918]  1  K.B.  405— C.A.). 

120.     :     The  defendant,  who  w^as  serving  abroad  as  a  soldier, 

was  the  tenant  of  certain  premises,  and  the  tenancy  having  been  deter- 
mined by  notice  to  quit,  and  the  defendant's  wife  refusing  to  give  up 
possession,  the  landlords  entered  a  plaint  against  the  defendant,  and 
served  a  summons  on  the  premises,  which  was  irregularly  served.  The 
defendant  did  not  appear,  and  the  County  Court  Judge  made  an  order 
for  possession  against  the  defendant  under  sec.  138  of  the  County 
Courts  Act,  1888.  The  defendant  by  his  solicitor  having  moved  to  set 
aside  the  order,  the  Judge  under  Order  XIV.  rule  2  of  the  County 
Court  Rules,  1903,  substituted  the  tenant's  wife  as  defendant,  and 
made  an  order  for  possession  against  her.     It  was  held  that  the  tenant's 
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wife  was  a  "  person  holding  or  claiming  by,  through,  or  under  "  the 
tenant,  within  the  meaning  of  sec.  1B8  of  the  County  Courts  Act,  1888 ; 
and  that,  although  the  service  of  the  summons  on  the  tenant  was 
invalid,  his  motion  to  set  aside  the  order  for  possession  was  a  stage  of 
the  proceedings,  and  there  was  jurisdiction  under  Order  XIV.  rule  2  to 
substitute  the  tenant's  wife  as  defendant  in  the  place  of  tenant 
(Artizans',  Labourers' ,  and  General  Dwellings  Co.  v.  Clifford,  87 
L.  J.  K.B.  966;  [1918]  2  K.B.  213— C. A.). 

121.     .     If  in  an  action  brought  on  the  equity  side  of  the  County 

Court  it  is  apparent  on  the  face  of  the  proceedings  that  the  Court  has 
no  jurisdiction,  it  is  the  duty  of  the  Judge  to  strike  out  the  action  under 
sec.  114 ;  but  if  the  want  of  jurisdiction  is  not  apparent  he  should  hear 
evidence  in  respect  of  the  objection,  and  if  the  objection  is  sustained 
he  should  transfer  the  action  to  the  Chancery  Division  under  sec.  68 
of  the  County  Courts  Act,  1888  (Sunderland  v.  Glover,  [1915]  1  K.B. 
393;  84  L.  J.  K.B.  266;  59  S.  J.  91).       * 

124.     .     A  defendant  does  not  carry  on  his  business  in  a  district 

of  a  County  Court,  within  the  meaning  of  sec.  74  of  the  County  Courts 
Act,  1888,  unless  it  is  his  own  business  in  the  possessory  sense.  The 
mere  fact  that  he  is  a  director  of  a  company  in  the  district  is  not  evidence 
that  the  defendant  carried  on  business  there  {Cain  v.  Butler,  [1916] 
1  K.B.  759;  85  L.  J.  K.B.  804— D.). 

125.     .     In  an  action  in  the  County  Court  for  the  keep  of  a 

horse  the  defendant  counterclaimed  for  the  purchase  money  on  the  sale 
of  the  horse  to  the  plaintiff  to  which  the  plaintiff  set  up  the  defence  of 
breach  of  warranty,  but  did  not  give  notice  of  his  intention  to  raise  this 
defence.  The  County  Court  Judge  having  given  judgment  for  the 
defendant,  on  the  ground  that  notice  ought  to  have  been  given  in 
accordance  with  Order  X.  rule  10  of  the  County  Court  Eules,  1903  and 
1914,  the  plaintiff  appealed.  It  was  held,  reversing  the  County  Court 
Judge,  that  the  defence  of  breach  of  warranty  under  the  Sale  of  Goods 
Act,  1893,  was  neither  a  statutory  defence  nor  a  set-off,  and  that  notice 
of  such  defence  was  not  necessary,  and  that  conse'quently  there  must  be 
a  new  trial  {Bright  v.  Rogers,  86  L.  J.  K.B.  804;  [1917]  1  K.B.  917). 

126.     .     In  an  action  in  the  County  Court  for  negligence  the 

defendants  paid  40L  into  Court  with  a  notice  stating  that,  while  admit- 
ting negligence,  they  denied  the  alleged  damage,  and  said  that  the  sum 
paid  in  was  sufficient  to  satisfy  the  plaintiffs'  claim.  The  plaintiffs 
recovered  exactly  the  amount  paid  into  Court,  and  judgment  was 
entered  for  them  with  costs  on  the  ground  that  the  notice  was  invalid 
as  it  contained  both  an  admission  and  a  denial  of  liability.  It  was  held 
that  the  notice  was  valid,  inasmuch  as  in  an  action  for  negligence 
damage  is  the  gist  of  the  action,  and  a  denial  of  damage  is  a  denial  of 
liability  {Munday,  Lim.  v.  London  County  Council,  [1916]  2  K.B.  331 ; 
85  L.  J.  K.B.  1509— C. A.). 

125.     .     Notice  to  defend  given  after  the  period  prescribed  or 

fixed  for  giving  such  notice  in  the  case  of  a  default  summons  is  too 
late  and  of  no  effect  {R.  v.  Parry,  [1916]  2  K.B.  107;  85  L.  J.  K.B. 
1428— D.). 
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126.     .     The   managing  clerk  of  the   solicitor   on   the   record, 

even  though  himself  an  admitted  solicitor,  cannot  appear  in  a  work- 
men's compensation  case  without  special  leave  of  the  Judge,  there 
being  no  distinction  between  an  arbitration  and  interlocutory  proceed- 
ings in  an  action  in  this  respect  (Rogers  v.  Holborn  Borough  Council, 
1914,  59  S.  J.  656— C.A.). 

127.     .     It  may  be  "  good  cause  "  for  adjourning  an  action  in 

the  County  Court  that  an  action  involving  a  similar  issue  is  pending  in 
the  High  Court  (Hammond  v.  Jackson,  [1914]  1  K.B.  241;  83  L.  J. 
K.B.  380). 

127.     .     As  to  the  course  to  be  adopted  by  the  Court  when  want 

of  jurisdiction  in  an  equity  matter  is  not  apparent  on  the  face  of  the 
proceedings,  see  Sunderland  v.  Glover,  [1915]  1  K.B.  393;  84  L.  J. 
K.B.  266;  59  S.  J.  91,  supra. 

127.     .     The  plaintiff  was  employed  by  the  female  defendant 

as  her  chauffeur  without  her  husband  being  a  party  to  the  contract  in 
any  way.  The  house  and  garage  were  taken  with  the  authority  of  the 
trustees  of  a  settlement,  under  which  the  defendants  were  paid  separate 
incomes.  In  the  course  of  his  employment  in  her  garage  the  plaintiff 
was  injured  by  a  fall  of  glass  owing  to  the  premises  being  out  of  repair, 
and  he  brought  an  action  in  the  County  Court  against  the  defendants 
for  damages  under  the  Employers'  Liability  Act,  1880,  and  at  common 
law  for  negligence.  At  the  trial  the  husband  was  dismissed  from  the 
action,  and  the  jury  having  awarded  damages  against  the  wife,  the 
Judge  granted  her  a  new  trial  on  the  ground  that  they  were  excessive. 
It  was  held,  as  to  the  new  trial,  that  the  decision  of  the  County  Court 
Judge  was  on  a  question  of  fact  on  which  there  was  no  appeal  (Cole  v. 
De  Trafford,  86  L.  J.  K.B.  764;  [1917]  1  K.B.  911). 

128.     .     There  cannot  be  an  appeal  upon  a  question  of  law  not 

raised  at  the  trial,  even  though  the  question  is  whether  the  jurisdiction 
of  the  County  Court  has  been  ousted  by  statute  (Taylor  v.  National 
Amalgamated  Approved  Society,  [1914]  2  K.B.  352;  83  L.  J.  K.B. 
1020). 

128.     .     The  High  Court  on  appeal  from  the  County  Court  may 

order  security  for  costs  to  be  given  by  the  appellant  without  examining 
the  merits  (Wilcox  v.  Wallis  Crown  Cork  and  Syphon  Co.,  1914, 
58  S.  J.  381). 

128.     .     Where   a   Divisional   Court   has   given   judgment   on 

appeal  in  the  absence  of  the  respondent,  it  has  no  jurisdiction,  after 
the  judgment  has  been  drawn  up  and  perfected,  to  reinstate  and  rehear 
the  appeal  (Hession  v.  Jones,  [1914]  2  K.B.  421;  83  L.  J.  K.B.  810). 

128.     .     Where  on  appeal  to  the  Divisional  Court  the  Judges 

differ  in  opinion,  it  is  in  the  discretion  of  the  junior  Judge  to  withdraw 
his  judgment  (Poulton  v.  Moore,  1914,  83  L.  J.  K.B.  875;  30  T.  L.  K^ 
155). 

128.     .     After  entering  judgment  in  accordance  with  the  verdict 

of  a  jury  the  Judge  has  no  power  to  order  a  new  trial  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury  (Cowern  v.  Nield,  [1914] 
W.  N.  349). 
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128.     .     An   order   for   costs   merely,    made   by   the   Court   of 

Appeal,  may  be  filed  in,  and  enforced  by,  the  County  Court  as  though  jt 
were  a  judgment  of  the  County  Court,  under  Order  XXXII.  rule  2  of 
the  County  Court  Eules  {ibid.). 

128.     .     The  plaintiff  claimed  20?.  damages  for  trespas-s  to  a 

party  waU,  and  a  mandatory  injunction  to  remove  the  building  erected 
by  the  defendant  upon  the  party  wall.  At  the  hearing  before  the 
County  Court  Judge  the  plaintiff  withdrew  the  claim  for  an  injunction 
after  the  Judge  had  intimated  that  he  never  granted  mandatory  injunc- 
tions, and  judgment  was  entered  for  the  plaintiff  for  15L  damages. 
The  defendant  was  held  entitled  to  appeal  without  having  obtained  the 
leave  of  the  County  Court  Judge  (Dixon  v.  Brown,  [1915]  2  K.B.  294; 
84  L.  J.  K.B.  1248). 

128.     .     In  an  action  in  the  County  Court  for  damages  for 

breach  of  warranty  on  the  sale  of  a  horse,  the  Judge  decided  in  favour 
of  the  plaintiffs.  There  was  evidence  that  at  the  time  of  the  sale  the 
horse  was  suffering  from  a  cold,  and  that  it  afterwards  became  broken- 
winded  and  useless  to  the  plaintiffs.  An  application  was  made  to  the 
Judge  for  a  new  trial  on  the  ground  that  he  had  misdirected  himself  in 
drawing  an  erroneous  inference  that  the  cold  from  which  the  horse  was 
suffering  indicated  broken- windedness,  and  he  decided  that  he  had  so 
misdirected  himself  and  ordered  a  new  trial.  It  was  held  on  appeal 
that  the  Judge  had  jurisdiction  to  make  the  order  {Sanaiorium,  Lim.  v. 
Marshall,  [1916]  2  K.B.  57;  85  L.  J.  K.B.  941— D.). 

130.     .     C.  obtained  judgment  in  the  County  Court  against  D. 

for  97L  debt  and  costs.  Subsequently  he  applied  for  the  appointment 
of  a  receiver,  by  way  of  equitable  execution,  of  D.'s  interest  under  a 
marriage  settlement,  and  then  obtained  an  interim  injunction  restrain- 
ing D.  from  dealing  with  the  settled  property  pending  the  hearing  of 
th«  application  for  a  receiver.  It  was  held  that,  in  determining  the 
"  amount  of  debt  and  costs  "  due  to  C,  in  order  to  ascertain  the  scale 
upon  which  the  costs  of  the  application  for  the  receiver  should  be  taxed 
under  Order  XIII.  rule  14,  the  amount  of  the  costs  of  the  application 
for  the  interim  injunction  should  not  be  added  to  the  amount  of  the 
original  judgment  debt  and  costs,  since  the  application  for  the  interim 
injunction  was  really  a  step  in  the  proceedings  for  the  appointment  of 
a  receiver  {Garrington  v.  Deane,  86  L.  J.  K.B.  743;  [1917]  1  K.B. 
717). 

131.     .     The  Kules  were  amended  by  the  County  Court  Kules, 

1914,  which  came  into  force  on  June  1,  1914. 

132.     .     An  action  was  brought  for  "  salvage."     In  the  course 

of  the  hearing  it  appeared  that  there  was  no  claim  for  salvage,  but  that 
the  plaintiffs  had  a  claim  for  "  towage,"  and  the  County  Court  Judge 
allowed  them  to  amend  the  claim.  It  was  held  that  he  should  not  have 
allowed  the  amendment  without  the  defendant's  consent  {The  Anne, 
1914,  30  T.  L.  E.  544). 

135.     .     An  action  is  maintainable  upon  an  order  of  a  County 

Court  Judge  made  in  the  exercise  of  his  bankruptcy  jurisdiction  {Savill 
V.  Dalton,  [1915]  3  K.B.  174;  84  L.  J.  K.B.  1583— C. A.). 
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163.  Court  of  Summary  Jun&diction,— Boulter  v.  Kent  Justices, 
[1897]  A.C.  556;  66  L.  J.  Q.B.  787,  was  followed  in  Huish  v.  Liverpool 
Justices,  [1914]  1  K.B.  109;  83  L.  J.  K.B.  133,  post,  under  Public 
Entertainments. 

165.  Courts-martial. — A  field  general  court-martial  has,  notwith- 
standing rule  119  (c)  of  the  Eules  of  Procedure,  1907,  in  common  with 
all  Courts,  an  inherent  jurisdiction  to  exclude  the  public  if  it  becomes 
necessary  for  the  due  administration  of  justice  (Rex  v.  Lewes  Prison 
(Governor);  Ex  parte  Doyle,  86  L.  J.  K.B.  1514;  [1917]  2  K.B.  254). 

169.  Covenants  in  Leases. — See,  generally,  under  Landlord  and 
Tenant. 

170.  .  A  lease  of  premises  for  twenty-one  years  by  the  plain- 
tiff to  the  defendant  contained  a  repairing  covenant.  A  clause  in  the 
lease  also  provided  for  the  determination  of  the  lease  at  the  end  of  the 
third,  seventh,  or  fourteenth  year  upon  the  defendant  giving  six 
months'  previous  notice  in  writing  to  the  plaintiff;  and  upon  the  expira- 
tion of  such  notice,  if  the  defendant  "  should  pay  all  the  rent  and  per- 
form and  observe  all  the  covenants  ...  up  to  such  determination," 
the  lease  and  the  term  thereby  granted  "  should  cease  and  determine, 
but  without  prejudice  to  the  remedies  of  either  of  the  parties  thereto 
against  the  other  in  respect  of  any  antecedent  claim  or  breach  of 
covenant."  The  defendant  duly  gave  six  months'  notice  to  determine 
the  lease  at  the  end  of  the  seventh  year,  but  had  not  completed  repairs 
under  his  covenant  before  the  expiration  of  the  notice.  It  was  held 
that  the  performance  of  the  covenant  to  repair  was  a  condition  prece- 
dent to-the  right  to  determine  the  lease,  and  that  the  notice  was  ineffec- 
tual and  the  term  still  subsisting  (Burch  v.  Farrow's  Bank,  86  L.  J.  Ch. 
400;  [1917]  1  Ch.  606). 

173.     .     An    agricultural    farmer,    occupying    land    as   yearly 

tenant  under  a  parol  agreement,  impliedly  agrees  with  his  landlord  to 
cultivate  the  whole  of  the  land  in  his  occupation  in  a  husbandlike 
manner,  according  to  the  custom  of  the  country,  whether  the  land  is  or 
is  not  in  good  condition  at  the  commencement  of  his  tenancy,  and  the 
measure  of  damage  for  breach  of  the  implied  agreement  is  the  injury 
to  the  reversion  occasioned  by  the  breach.  The  diminution  in  the  rent 
that  the  landlord  will  get  on  re-letting,  or  the  allowance  which  he  will 
have  to  make  to  the  incoming  tenant,  may  be  a  fair  indication  of  the 
loss  sustained  by  the  landlord  by  reason  of  the  breach,  but  such  loss 
must  be  proved  in  the  usual  manner  (Williams  v.  Lewis,  [1915]  3  K.B. 
493;  85  L.  J.  K.B.  40). 

179.     .     The  lease  of  certain  premises  contained  a  covenant  by 

the  lessee  not  to  assign  the  premises  without  the  previous  licence  and 
consent  in  writing  of  the  lessor,  but  such  consent  was  not  to  be  un- 
reasonably withheld  in  the  case  of  a  respectable  and  responsible  person 
being  offered  as  tenant.  The  lease  was  assigned,  with  the  consent  of 
the  lessor,  to  a  company  which  subsequently  went  into  voluntary 
liquidation.  The  liquidator  of  the  company  assigned  the  lease  to  a 
person  who  was  not  a  responsible  person,  without  obtaining  the  pre- 
vious licence  and  consent  in  writing  of  the  lessor.  It  was  held  that, 
inasmuch  as  the  liquidator  was  appointed  by  the  voluntary  act  of  the 
company  in  passing  the  resolution  for  the  voluntary  winding  up  of  the 
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company,  the  assignment  oi  the  lease  by  the  liquidator  had  not  taken 
place  by  the  operation  of  law,  and  that  therefore  the  assignment  by 
the  liquidator  without  licence  amounted  to  a  breach  by  the  defendants 
of  the  covenant  not  to  assign.  It  was  held  further,  that,  as  the  action 
had  been  brought  upon  the  basis  that  the  lease  had  come  to  an  end,  the 
lessors  could  assess  once  for  all  the  amount  they  had  lost  through 
having  a  tenant  of  no  means  instead  of  the  company,  and  could  prove 
for  that  amount  in  the  winding  up  of  the  company,  and  that  they  need 
not  wait  and  prove  for  the  rent  as  it  accrued  due  {Cohen  v.  Pop'ular 
Restaurants,  Urn.,  86  L.  J.  K.B.  617;  [1917]  1  K.B.  480). 

179.     .     W.  demised  to  C.  in  1901  the  first,  second,  and  third 

floors  of  a  house  for  20|  years.  C.  re-demised  in  the  same  year  to  W. 
the  second  and  third  floors  for  the  remainder  of  the  term,  W.  covenant- 
ing for  himself  and  his  assigns  not  to  assign,  sub-let,  or  part  with  the 
possession  of  the  premises  without  C.'s  consent.  In  1907  W.  re- 
demised the  second  and  third  floors  to  B.,  who  covenanted  not  to 
assign,  sub-let,  or  part  with  possession  without  W.'s  consent.  Later 
M.  acquired  from  W.  both  his  interest  in  the  reversion  and  the  term 
created  by  the  re-demise  from  C.  to  W.  At  some  date  B.  assigned  his 
term,  and  in  1913  it  became  vested  in  M.  B.  In  1915  M.  B.  with  the 
consent  of  M.  but  without  the  consent  of  C.  sub-let  to  F.  In  1916  C. 
obtained  an  injunction  restraining  F.  from  using  her  premises  as  a 
brothel.  In  an  action  by  M.  against  C.  for  rent  C.  counter-claimed 
{inter  alia)  for  damages  for  breach  by  M.  of  the  covenant  originally 
given  by  W.  to  C.  not  to  part  with  possession  without  C.'s  consent, 
the  alleged  breach  consisting  of  the  consent  given  by  M.  to  the  sub- 
letting by  M.  B.  to  F.  It  was  held  that  for  the  purpose  of  the  cove- 
nant made  by  W.  with  C.  a  sub-tenant  of  W.  or  of  his  assign  M.  was  not 
an  assign  or  an  agent  of  W.  or  M. ;  that  it  could  not  be  construed  as  a 
covenant  that  a  sub-tenant  or  assign  should  not  assign  without  a 
licence  from  C. ;  that  M.  did  not  part  with  the  possession  of  the 
premises  by  consenting  to  the  sub-letting  by  M.  B.  to  F.,  inasmuch 
as  W.,  before  the  assignment  to  M.,  had  already  parted  with  the 
possession  to  B. ;  and  that  therefore  the  counterclaim  failed  {Mackusick 
V.  Carmichael,  [1917]  2  K.B.  581;  87  L.  J.  K.B.  65). 

179.     .     By  a  lease  made  in  1887  the  defendant,   as  lessee, 

covenanted  not  to  carry  on  any  noisy,  noisome,  or  offensive  trade,  nor 
do  anything  which  might  be  noisome,  injurious,  or  offensive  to  the  lessor 
or  his  tenants.  In  1889  the  property  was  conveyed,  subject  to  the 
lease,  to  W.,  who  covenanted  not  to  use  the  premises  otherwise  than  as 
a  private  dwelling-house.  In  1893  W.  conveyed  the  premises,  subject 
to  the  lease,  to  the  defendant,  to  the  intent  that  the  term  should  be 
merged.  The  defendant  used  the  premises  as  a  hospital  for  surgical 
tuberculosis.  It  was  held  that  the  carrying-on  of  the  hospital  was  not 
a  nuisance  at  common  law,  nor  a  breach  of  any  covenant  in  the  lease, 
but  that  the  defendant,  by  reason  of  the  merger,  was  bound  by  the 
covenant  in  the  deed  of  1889,  and  must  be  restrained  from  using  the 
premises  otherwise  than  as  a  private  dwelling-house  {Frost  v.  King 
Edward  VII.  Welsh  National  Memorial  Association  for  the  Prevention, 
Treatment,  and  Abolition  of  Tuberculosis,  87  L.  J.  Ch.  561;  [1918] 
2  Ch.  180). 

Note. — An  appeal  from  this  decision  to  the  Court  of  Appeal  was 
settled  on  termis,  see  35  H.  L.  E.  138. 
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German    v.    Chapman,    1877,    7    Ch.    D.    271. 


47  L.  J.  Ch.  250,  and  Knight  v.  Simmonds,  [1896]  2  Ch.  294;  65  L.  J. 
Ch.  583,  were  followed  in  Sobey  v.  Sainshury,  [1915]  2  Ch.  513; 
83  L.  J.  Ch.  103,  where  it  was  held  that  in  refusing  or  granting  the 
equitable  relief  of  specific  performance  of  a  restrictive  covenant  by  way 
of  injunction  the  Court  is  entitled  to  take  into  consideration  the  fact 
of  a  general  change  in  the  character  of  the  neighbourhood  irrespective 
of  any  particular  acts  or  omissions  of  the  plaintiff  and  his  predecessors 
in  title. 


186.  Creditors'  Deeds.— The  Deeds  of  Arrangement  Act,  1914,  is 
a  consolidating  Act,  repealing  and  re-enacting  the  existing  statute  law 
on  this  subject —  viz.  the  Deeds  of  Arrangement  Act,  1887,  the 
Bankruptcy  Act,  1890,  sec.  25,  and  those  portions  of  the  Bankruptcy 
and  Deeds  of  Arrangement  Act,  1913,  which  relate  to  deeds  of  arrange- 
ment. The  following  table  shows  the  corresponding  sections  of  the  old 
Acts  and  the  new : 


Deeds  of  Arrangement  Act,   1887. 


Sections  of 
Act  of 

1887. 

Sections  of 
Act  of 
1914. 

Sections  of 
Act  of 

1887. 

Sections  of 
Act  of 
1914. 

1,2,3 

— 

12 

9 

4 

1 

13 

10 

5 

2 

14 

29 

6 

5 

15 

26 

7 

6 

16 

— 

8 

4 

17 



9 

7 

18 

28 

10 

8 

19 

30 

11 

25 

Bankruptcy  Act,  1890. 

Section  of  . 
Act  of 
1890. 

Sections  of 
Act  of 
1914. 

25 


13,27 


Bankruptcy  and  Deeds  of  Arrangement  Act,   1913. 


Sections  of 
Act  of 

i(ii3. 

27 

28 

29 

30 

31 

32(1) 

32(2) 

32(3) 

33 


Sections  of 
Act  of 
1914. 


3 
11 
12 
24 
15 
14 
16 
13 


ctions  of 

Sections  of 

Act  of 

Act  of 

1913. 

1914. 

34 

17 

35 

23 

36 

18 

37 

1,22 

38 

19 

39 

20 

40 

21 

41 

— 

42 

— 

186.     — 

ment   Kules, 
Appendix. 


.     For  Kules  under  above  Act,   see  Deeds  of  Arrange- 
1915,    printed    in    Chitty's    Annual    Statutes    for    1914, 


186.     .     The  Court  of  Bankruptcy  has  no  jurisdiction,  under 

sec.  23  of  the  Deeds  of  Arrangement  iVct,  1914,  to  make  a  declaration 
with  regard  to  the  validity  of  a  deed  of  arrangement  falling  within  the 
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provisions  of  that  Act  {In  re  WiUon's  Deed,  [1916]  1  K.B.  382; 
85  L.  J.  K.B.  329— C.A.). 

186.     .     A  trustee  under  a  deed  of  arrangement  has  no  lien  on 

the  debtor's  estate  in  respect  of  matters  where  he  would  not  have  had 
a  lien  before  the  Act.  The  expenses  properly  incurred  by  the  trustee 
under  a  deed  of  arrangement  in  the  performance  of  any  of  the  duties 
imposed  on  him  by  the  Deeds  of  Arrangement  Act,  1914,  which,  by 
sec.  21,  are  to  be  allowed  or  paid  to  him  by  the  trustee  in  bankruptcy 
in  cases  where  the  deed  is  avoided  by  the  bankruptcy  of  the  debtor, 
are  confined  to  expenses  incurred  in  the  performance  of  duties  which 
a  trustee  under  a  deed  has  for  the  first  time  to  perform  under  the  Act 
{In  re  Geen;  Ex  parfe  Trustee,  86  L.  J.  K.B.  175;  [1917]  1  K.B.  183). 

186.     .     In  1901  the  parents  of  F.  appointed  revocably  to  him 

one-tenth  share  of  the  funds  subject  to  their  own  marriage  settlements, 
and  in  1907,  in  contemplation  of  his  marriage,  they  appointed  irrevoc- 
ably to  him  a  sum  of  1,5001.  to  be  raised  out  of  the  funds  subject  to 
their  settlements.  By  his  own  marriage  settlement  F.  settled  the 
1,500L  and  all  that  the  tenth  part  or  share  or  other  the  part  or  share 
parts  or  shares  to  which  he  then  was  or  might  eventually  become  en- 
titled of  and  in  the  property  subject  to  his  parents'  settlements.  In 
1908  his  parents  revoked  the  appointment  of  one -tenth  to  him  which 
had  been  made  in  1901  and  appointed  revocably  one-ninth  of  the  trust 
funds  to  him,  and  in  1911  his  mother — who  had  survived  his  father — 
revocably  appointed  to  him  in  remainder  another  one-ninth  share.  F. 
became  bankrupt  in  1914,  before  his  shares  of  the  settled  funds  had 
been  transferred  to  the  trustees  of  his  own  marriage  settlement.  It 
was  held  that  F.'s  marriage  settlement  was  void  as  against  the  trustee 
in  his  bankruptcy  under  sec.  13  of  the  Bankruptcy  and  Deeds  of 
Arrangement  Act,  1913,  so  far  as  related  to  the  difference  between  the 
one-tenth  share  appointed  to  him  in  1901  and  the  one-ninth  share 
appointed  to  him  in  1908,  and  also  as  to  the  one-ninth  share  appointed 
to  him  in  1911 ;  but  that  the  trustees  of  his  marriage  settlement  were 
entitled  to  the  one-tenth  share  and  to  the  1,500L  {In  re  BulteeVs 
Settlements;  Bulteel  v.  Manley,  86  L.  J.  Ch.  294;  [1917]  1  Ch.  251). 

187.     .     Add  to  the  cases  cited  on  the  revocability  of  a  deed 

of  assignment  before  communication  to  creditors,  Ellis  &  Co.  v.  Cross, 
[1915]  2  K.B.  654;  84  L.  J.  K.B.  1622. 

188.     .     The  rule  in  Trego  v.  Hunt,  [1896]  A.C.  7;  65  L.  J. 

Ch.  1,  does  not  apply  to  the  debtor  in  the  case  of  the  sale  of  goodwill 
by  the  trustee  under  a  deed  of  assignment  for  the  benefit  of  creditors, 
and  he  may  therefore  solicit  the  customers  of  the  business  {Green  v. 
Morris,  [1914]  1  Ch.  562;  83  L.  J.  Ch.  559). 

189.     .     In  re  Saumarez ;  Ex  parte  Salaman,   [1907]  2  K.B. 

170;  76  L.  J.  K.B.  828,  [Supp.  13,  p.  198],  was  explained  and  dis- 
tinguished in  In  re  Allix;  Ex  parte  Trustee,  [1914]  2  K.B.  77;  83  L.  J. 
K.B.  665.  In  that  case  a  deed  of  arrangement  was  expressed  to  be 
made  between  the  debtor  and  "  the  several  persons  whose  names  and 
seals  are  hereunto  subscribed  and  affixed  .  .  .  being  respectively 
creditors  of  the  debtor  (who  are  hereinafter  called  the  creditors),"  and 
there  was  evidence  that  the  deed  was  intended  to  benefit  eighteen  out 
of  twenty-two  creditors,  and  thirteen  executed  the  deed.     It  was  held 
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that  the  deed  was  in  form  for  the  benefit  of  creditors  generally,  and  that 
evidence  was  inadmissible  to  show  that  it  was  in  fact  for  the  benefit  of 
particular  creditors  only.     As  it  was  not  registered  it  was  void. 

189.  .  A  stockbroker  applied  to  be,  and  was,  annually  re- 
elected a  member  of  the  Stock  Exchange  up  to  and  including  the  year 
beginning  March  25,  1914.  On  July  29,  1914,  he  made  a  declaration 
in  writing,  in  the  firm  name  under  which  he  carried  on  business,  of  his 
inability  to  comply  with  his  bargains,  and  on  the  same  day  he  was 

hammered  " — ^that  is,  publicly  declared  a  defaulter — and  the  official 
assignee  proceeded  to  collect  his  assets  in  accordance  with  the  Eules 
and  Kegulations  of  the  Stock  Exchange.  On  November  7,  or  more 
than  three  months  after  the  default,  a  petition  in  bankruptcy  was  pre- 
sented against  the  debtor,  and  a  receiving  order  was  subsequently  made 
thereon.  In  1915  the  official  assignee,  mistakenly  thinking  that  the 
petition  had  been  presented  on  October  27,  1914,  handed  over  to  the 
trustee  in  bankruptcy  the  sum  of  6,869L  14s.  lOd.,  received  since  the 
default.  On  discovering  the  mistake  the  official  assignee  brought  this 
motion  against  the  trustee  to  recover  the  money.  It  was  held  that 
the  assignment  to  the  official  assignee  was  not  void  as  a  fraud  against 
the  policy  of  the  bankruptcy  laws,  and  that  the  money  would  have  been 
recoverable  on  the  ground  of  mistake  but  that  the  title  of  the  official 
assignee  was  ousted  on  the  ground  that  the  application  for  re-election 
on  March  25,  the  Kules  of  the  Stock  Exchange,  and  the  declaration  of 
July  29,  constituted  a  deed  of  arrangement  in  favour  of  certain 
creditors  within  the  Deeds  of  Arrangement  Act,  1887,  and  the  Bank- 
ruptcy and  Deeds  of  Arrangement  Act,  1913,  and  was  void  for  non- 
registration (In  re  Halsted;  Ex  parte  Richardson,  86  L.  J.  K.B.  621; 
[1917]   1  K.B.  695— C.A.). 

190.     .     A  solicitor  retained  to  take  proceedings  has  no  authority 

after  judgment  to  assent  to  a  deed  of  assignment  (In  re  Debtor  (No.  1 
of  1914);  Ex  parte  Debtor,  [1914]  2  K.B.  758;  83  L.  J.  K.B.  1176). 

190.     .     Unexplained   delay   in   presenting   a   petition   cannot 

amount  to  acquiescence  in  a  deed  of  arrangement  (In  re  Beesley,  1914, 
109  L.  T.  910). 

229.  Criminal  Appeal. — A  person  charged  with  a  criminal  offence 
against  whom  a  special  verdict  of  "  Guilty,  but  insane,"  has  been 
found  under  the  Trial  of  Lunatics  Act,  1883,  has  no  right  of  appeal  to 
the  Court  of  Criminal  Appeal  (whether  he  proceeds  on  a  Case  stated 
under  the  Crown  Cases  Act,  1848,  or  under  the  procedure  set  up  by 
the  Criminal  Appeal  Act,  1897)  against  that  part  of  the  verdict  which 
finds  him  to  have  been  insane  at  the  time  of  doing  the  act  {Felstead  v. 
Director  of  Public  Prosecutions,  [1914]  A.C.  534;  83  L.  J.  K.B.  1132 
— H.L. ;  R.  V.  Taylor,  [1915]  2  K.B.  709;  84  L.  J.  K.B.  1671— CCA. ; 
R.  V.  Ireland,  [1910]  1  K.B.  654;  79  L.  J.  K.B.  338,  [Supp.  13, 
p.  199],  was  overruled  on  this  point,  and  R.  v.  Machardy,  [1911] 
2  K.B.  1144;  80  L.  J.  K.B.  1215,  [ibid.],  was  followed  (although  the 
reasoning  in  that  case  was  disapproved). 

229.     .     The  question  of  recommendation  for  expulsion  under 

the  Aliens  Act,  1905,  is  matter  for  the  discretion  of  the  Judge  at  the 
trial.     On  the  facts  it  was  held  that  this  discretion  had  been  rightly 
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exercised  {R.  v.  Josephson,  1914,  110  L.  T.  512;  30  T.  L.  R.  243— 

C.C.A.). 

229.     .     In  an  appeal  to  the  Court  of  Criminal  Appeal  against  a 

conviction  for  being  an  habitual  criminal,  the  Court  must  consider  the 
case  on  its  merits  and  not  merely  whether  there  was  evidence  upon 
which  the  jury  might  reasonably  have  found  the  verdict  it  did  {Heron 
V.  Lord  Advocate,  [1914]  S.  C.  (J.)  7). 

229.     .     The   appellant   had   been   convicted   of   murder,    and 

appealed  on  the  ground  that  the  evidence  against  him  was  not  suffi- 
ciently strong,  to  justify  the  conviction.  While  in  prison  after  convic- 
tion he  wrote  a  letter  to  a  woman  admitting  his  guilt.  Counsel  for  the 
Crown  applied  for  leave  to  put  in  a  copy  of  the  letter  under  sec.  9  of 
the  Criminal  Appeal  Act,  1907.  It  was  held  that  the  Court  had  power 
to  admit  the  copy  of  the  letter  in  evidence  {Rex  v.  Robinson,  86 
L.  J.  K.B.  773;  [1917]  2  K.B.  108— C.C.A.). 

229.     .     The  Judge  who  presided  at  the  trial  should  not  sit  as 

a  member  of  the  Court  of  Criminal  Appeal  {Heron  v.  Lord  Advocate ^ 
supra). 

229.     .     The  Court  of  Criminal  Appeal  will  require  corroboration 

of  the  evidence  of  an  accompHce  even  where  such  corroboration  is  not 
necessary  by  statute  {R.  v.  Cohen,  1914,  111  L.  T.  77— C.C.A.).  This 
case  is  explained  in  R.  v.  Willis,  [1916]  1  K.B.  933;  85  L.  J.  K.B.  1129 
— C.C.A.,  ante,  p.  2. 

229.     .     On  a  question  of  disputed  handwriting  the  Court  of 

Criminal  Appeal  will  use  the  notice  of  appeal  written  by  the  appellant 
for  the  purposes  of  comparison  {R.  v.  Totty,  1914,  111  L.  T.  Ill — 
C.C.A.). 

229.     .     On  appeal  the  appellant  applied  for  leave  to  call  further 

evidence  to  the  effect  that  a  juryman  had  stated  that  all  the  jury  were 
friendly  with  the  police,  and  that  it  made  no  difference  what  the  appel- 
lant said.  In  the  notice  of  appeal  no  misconduct  by  a  juryman  was 
alleged.  The  application  was  refused  {R.  v.  Syme,  1914,  30  T.  L.  R. 
691;  112  L.  T.  136— C.C.A.). 

229.     .     Where  evidence  was  improperly  admitted  at  the  trial 

the  Court  of  Criminal  Appeal  will  not  dismiss  the  appeal  under 
sec.  4  (1)  of  the  Act  of  1907,  [Supp.  13,  p.  200],  unless  the  Court  is 
certain  that  the  jury  would  have  come  to  the  same  conclusion  had  the 
evidence  been  rejected  {R.  v.  Christie,  1914,  109  L.  T.  746;  30  T.  L.  R. 
41— C.C.A.). 

229.     .     Counsel  for  the  prosecution  has  no  right  in  the  hearing 

of  the  jury  to  suggest  directly  or  indirectly  the  contents  of  an  inadmis- 
sible document,  but  the  Court  of  Criminal  Appeal  will  not  interfere 
with  the  verdict  unless  they  are  satisfied  that  the  jury  were  influenced 
by  the  suggestion  {R.  v.  Seham  Yousry,  1914,  84  L.  J.  K.B.  1272; 
31  T.  L.  R.  27— C.C.A.). 

229.     .     The  quashing  of  a  conviction  by  the  Court  of  Criminal 

Appeal  puts  the  accused  for  all  purposes  in  the  same  position  as  if  he 
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had  been  acquitted  by  the  jury  (R.  v.  Barron  (No.  2),  [1914]  2  K.B. 
570;  83  L.  J.  K.B.  786— C.C.A.). 

242.  Cross-remainders. — On  a  trust  for  children  in  equal  shares 
during  their  lives  or  to  their  issue  in  case  any  of  them  should  die  before 
the  others  and  afterwards  for  sale  and  division  of  between  grandchildren 
in  equal  shares  per  stirpes,  it  was  held  that  cross-remainders  must  be 
implied  between  the  children  notwithstanding  the  substitution  of  issue 
for  a  deceased  parent  {In  re  Tate;  Williamson  v.  Gilpin,  [1914]  2  Ch. 
182;  83  L.  J.  Ch.  593). 

254.  Cruelty  to  Animals. — ' '  Unnecessary  suffering  ' '  within 
sec.  1  (1)  of  the  Protection  of  Animals  Act,  1911,  [Supp.  13,  p.  2051, 
is  not  excused  because  done  in  pursuance  of  custom  or  for  commercial 
reasons  {Waters  v.  Braithwaite,  1914,  110  L.  T.  266;  30  T.  L.  R.  107). 

254.     .     "  Unnecessary  suffering  "  is  a  question  of  fact  {Dee  v. 

Yorke,  1914,  30  T.  L.  R.  552). 

254.     .     As  to  the  meaning  of  "  delivery  "  and  "  permission  " 

within  sec.  5  (1)  of  the  Protection  of  Animals  Act,  1911,  [Supp.  13, 
p.  206],  see  Dundas  v.  Phyn,  [1914]  S.  C.  (J.)  114. 

254.     .     A   rabbit-coursing  meeting  was   held  on   a   piece   of 

ground  between  two  and  a  half  and  three  acres  in  extent,  which  was 
inclosed  by  a  fence  and  other  means  in  such  a  manner  that  the  chance 
of  escape  for  the  rabbits  was  so  slight  as  to  be  negligible.  The  rabbits 
were  taken  out  of  crates  and  dropped  sixty  or  seventy  yards  in  advance 
of  the  dogs,  who  were  then  slipped.  Unnecessary  suffering  was  caused 
to  the  rabbits,  none  of  which,  on  account  of  the  fencing,  &c.,  escaped 
alive.  It  was  held  that,  while  unnecessary  suffering  within  the  mean- 
ing of  sec.  1  (1)  (a)  of  the  Protection  of  Animals  Act,  1911,  was  caused 
to  the  rabbits,  the  mere  fact  that  they  could  not  escape  did  not  prevent 
what  took  place  at  the  meeting  being  "  coursing,"  nor  the  rabbits  being 
"  liberated,"  nor  cause  them  to  be  '*  under  control  "  within  the  meaning 
of  sec.  1  (3)  {b)  of  the  Act,  and  that  therefore  the  magistrate  could 
properly  find  that  the  exception  in  this  sub-section  applied,  and  that  no 
offence  against  the  Act  had  been  committed  {Waters  v.  Meakin,  [1916] 
2  K.B.  Ill ;  85  L.  J.  K.B.  1378). 

259.  Cruelty  to  Children. — A  child  was  suffering  in  his  health 
through  the  presence  of  adenoids,  for  which  the  only  remedy  was  a 
surgical  operation  which  would  not  be  dangerous.  The  father  refused 
to  allow  the  operation.  It  was  held  that  the  Justices  might  find  that 
the  father  had  failed  to  provide  adequate  medical  aid  for  his  child  within 
the  meaning  of  sec.  12  of  the  Children  Act,  1908,  [Supp.  13,  p.  211], 
{Oakey  v.  Jackson,  [1914]  1  K.B.  216;  83  L.  J.  K.B.  712). 

259.     .     A  husband,  separated  from  his  wife  under  a  separation 

agreement,  who  remits  her  sufficient  money  to  support  the  children,  is 
liable  for  neglecting  the  children  if  the  wife,  to  his  knowledge,  neglects 
them  {Poole  v.  Stokes,  1914,  110  L.  T.  1029;  30  T.  L.  R.  371). 

259.     .     The   father   of  an   illegitimate   child   living  with   the 

mother  has  the  "  custody,  charge,  or  care  "  of  the  children  within 
sec.  12  of  the  Children  Act,  1908,   [Supp.  13,  p.  211],  in  spite  of  the 
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fact  that  the  mother  is  in  law  the  sole  lawful  guardian  of  the  child 
{Liverpool  Society  for  Prevention  of  Cruelty  to  Children  v.  Jones, 
[1914]  3  K.B.  813;  84  L.  J.  K.B.  222;  30  T.  L.  R.  584). 

266.  CumulatiYe  Sentences. — By  the  Criminal  Justice  Administra- 
tion Act,  1914,  a  Court  of  summary  jurisdiction  may  now  impose  any 
number  of  consecutive  terms  of  imprisonment  provided  that  the 
aggregate  term  does  not  thus  exceed  six  months,  except  in  the  case  of 
two  or  more  sentences  for  indictable  offences  dealt  with  by  consent  or 
on  a  plea  of  guilty,  when  the  aggregate  term  may  reach  twelve  months 
(sec.  18).  Incidentally,  this  overrules  R.  v.  Martin,  [1911]  2  K.B. 
450;  80  L.  J.  K.B.  876,  [Supp.  13,  p.  215]. 

281.  Custom. — By  a  contract  dated  May  30,  1912,  the  sellers  sold 
to  the  buyers  6,000  tons  of  Soya  beans,  to  be  shipped  from  an  Oriental 
port  during  December,  1912,  and/or  January,  1913,  by  steamer  direct 
or  indirect  to  Hull.  The  material  provisions  of  the  contract  were : 
(clause  3)  "  Particulars  of  shipment  ...  to  be  declared  by  original 
sellers  not  later  than  forty  days  from  the  date  of  last  bill  of  lading.  .  .  . 
In  case  of  resales  copy  of  original  appropriation  shall  be  accepted  by 
buyers  and  passed  on  without  delay  ' ' ;  and  (clause  10)  ' '  This  contract 
to  be  void  as  regards  any  portion  shipped  that  may  not  arrive  by  the 
ship  or  ships  declared  against  this  contract."  By  a  contract  in  similar 
terms,  dated  September  9,  1912,  the  sellers  contracted  to  purchase  a 
like  quantity  of  beans,  and  on  February  3,  1913,  the  original  sellers 
appropriated  to  them  a  shipment  of  beans  by  the  ship  Canterbury .  This 
appropriation  was  valid  and  in  order.  On  February  4,  1913,  the  ship, 
and  cargo  were  lost ;  but  on  the  same  day  the  sellers,  with  knowledge  of 
the  loss,  appropriated  the  same  cargo  to  the  buyers.  An  award  in  favour 
of  the  sellers  was  made,  by  which  it  was  found  that  there  was  a  custorn 
between  buyers  and  sellers  under  this  form  of  contract  in  case  of  resales 
(a)  that  the  buyers  would  accept  the  original  shipper's  appropriation  if 
passed  on  without  delay,  provided  that  that  appropriation  was  valid 
and  in  order  at  the  time  of  being  made  by  the  original  shipper  to  his 
buyers;  and  (b)  that  the  sellers  should  be  under  no  obligation  to  make 
any  appropriation  other  than  that  of  passing  on  a  copy  of  original 
shipper's  appropriation  without  delay,  even  though  the  appropriation  at 
the  time  of  being  passed  on  might,  apart  from  such  custom  and  implied 
agreement,  be  invalid  and  not  in  order.  It  was  held  that  this  custom 
was  not  contradictory  to  the  terms  of  the  written  contract  {Olympia 
Oil  and  Cake  Co.  v.  Produce  Brokers  Co.,  86  L.  J.  K.B.  421;  [1917] 
1  K.B.  320— C. A.). 

289.  Customs. — The  Trading  with  the  Enemy  and  Export  of  Pro- 
hibited Goods  Act,  1916,  provides  that  in  sec.  186  of  the  Customs 
Consolidation  Act,  1876  (which  relates  to  illegal  dealings  in  goods  subject 
to  prohibitions  and  restrictions),  the  references  to  prohibited  or  restricted 
goods  and  to  any  prohibitions  and  restrictions  includes  (except  where 
the  context  otherwise  requires)  references  to  goods  the  exportation  of 
which  is  prohibited  or  restricted,  and  to  prohibitions  and  restrictions  on 
the  export  of  goods. 

298.     .     The    Customs    (Exportation    Prohibition)    Act,    1914, 

provides  that  sec.   8  of  the  Customs  and  Inland  Eevenue  Act,   1879 
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(which  enables  the  exportation  of  certain  articles  to  be  prohibited), 
shall  extend  during  time  of  war  to  all  other  articles  of  every  description 
(sec.  1).  Any  Proclamation  or  Order  in  Council  made  under  the  said 
section,  as  amended  above,  may  during  war  be  varied  or  added  to  by 
Order  in  Council  made  on  the  recommendation  of  the  Board  of  Trade 
(sec.  2). 

298.     .     The    Customs    (Exportation   Eestriction)    Act,    1914, 

provides  that  sec.  1  of  the  Exportation  of  Arms  Act,  1900  (which 
enables  the  exportation  of  certain  articles  to  any  country  or  place  to  be 
prohibited  by  proclamation)  shall  have  effect  during  time  of  war  as 
though  it  included  all  other  articles  of  every  description.  It  is  pro- 
vided by  sec.  3  of  the  Trading  with  the  Enemy  and  Export  of  Pro- 
hibited Goods  Act,  1916,  that  the  reference  in  the  above  Act  to  goods 
exported  includes  goods  brought  to  any  quay  or  other  place  to  be 
shipped  for  exportation  in  the  United  Kingdom. 

307.  Cyprus. — Towards  the  end  of  1914,  in  consequence  of  the 
participation  of  Turkey  in  the  war  on  the  side  of  Germany  and 
Austria,  Turkey  was  deprived  of  her  suzerainty  over  Cyprus,  and  the 
island  became  a  British  Crown  Colony :  see  Cyprus  (Annexation)  Order 
in  Council,  1914. 

311.  Dairies. — The  Milk  and  Dairies  Act,  1914,  elaborated  and 
improved  the  existing  law  in  respect  of  the  sale  of  milk  and  regulation 
of  dairies.  It  provided  for  the  prohibition  of  the  sale  of  tuberculous 
milk,  the  extension  of  existing  powers  to  make  orders  respecting  milk 
and  dairies,  power  to  stop  the  supply  of  milk  likely  to  cause  tuberculosis, 
compulsory  inspection  of  dairies,  &c.  This  Act  was  suspended  by  the 
Milk  and  Dairies  Acts  Postponement  Act,  1915,  and  is  now  repealed, 
but  embodied,  in  the  Milk  and  Dairies  (Consolidation)  Act,  1915,  which 
consolidates  the  enactments  relating  to  milk  and  dairies.  It  also 
repeals  the  Contagious  Diseases  (Animals)  Act,  1878,  the  Contagious 
Diseases  (Animals)  Act,  1886,  and  sees.  9  and  11  of  the  Sale  of  Food 
and  Drugs  Act,  1899. 

319.  Damages. — On  appeal  in  Cointat  v.  Myham,  [1913]  2  K.B. 
220;  82  L.  J.  K.B.  551,  [Supp.  13,  p.  219],  a  new  trial  was  ordered, 
as  in  view  of  sec.  55  of  the  Sale  of  Goods  Act,  1893,  which  is  a  special 
provision  allowing  usage  to  affect  liability,  the  Judge  in  the  Court  below 
had  misdirected  the  jury,  1914,  30  T.  L.  E.  282;  110  L.  T.  749— C.A. 

320.     .     Wertheim  v.  Chicoutimi  Pulp  Co.,  [1911]  A.C.  301; 

80  L.  J.  P.C.  91,  [Supp.  13,  p.  219],  was  distinguished  in  Williams  v. 
Agius,  [1914]  A.C.  510;  83  L.  J.  K.B.  715— H.L.,  where  it  was  held 
that  the  rule  that  the  damages  to  which  a  buyer  is  entitled  for  non- 
delivery is  the  difference  between  the  contract  and  the  market  price  at 
the  date  at  which  they  ought  to  have  beeij  delivered,  is  not  affected  by 
the  fact  that  before  the  date  of  delivery  the  buyer  had  re-sold  the  goods 
for  less  than  the  market  price.  In  the  same  case  it  was  also  held  that 
the  law  as  laid  down  in  Rodocanachi  v.  Milburn,  1886,  18  Q.B.  D.  67; 
56  L.  J.  Q.B.  202,  is  not  affected  by  sec.  51  (2)  of  the  Sale  of  Goods 
Act,  1893. 
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320. 


In  a  contract  for  the  sale  of  negotiable  securities  the 


measure  of  damages  for  breach  in  not  accepting  the  shares  is  the  differ- 
ence between  the  contract  price  and  the  market  price  at  the  date  of  the 
breach,  with  an  obligation  on  the  part  of  the  vendor  to  mitigate  the 
damages  by  getting  the  best  price  that  he  can  at  the  date  of  the  breach. 
But  if  the  vendor  chooses  to  retain  the  shares,  and  afterwards  sells  them 
at  a  price  higher  than  the  market  price  at  the  date  of  the  breach,  the 
purchaser  is  not  entitled  to  the  benefit  of  such  higher  price  in  mitigation 
of  damages  {Jamal  v.  Moolla  Dawood,  Sons  &  Co.,  [1916]  1  A.C.  175; 
85  L.  J.  P.O.  29— P.C.). 


331.     .     H.  V.  Moore,  1832,  1  L.  J.  M.C.  30;  3  Bam.  &  AdoL 

184,  was  followed  in  Lyons  v.  Gulliver,  [1914]  1  Ch.  631;  83  L.  J.  Ch. 
281 — C.A.,  post,  under  Nuisance. 

356.  Death  Duties. — Estate  duty  payable  in  respect  of  funds 
settled  less  than  three  years  before  a  testator's  deatii  under  sec.  2  (1)  (c) 
of  the  Finance  Act,  1894,  is  under  sec.  9  (1)  of  the  Act  payable  out  of  the 
settled  funds,  and  not  out  of  the  testator's  residuary  estate  {In  re 
Crocker;  Crockery.  Crocker,  [1916]  1  Ch,  25;  85  L.  J.  Ch.  179). 


361. 


By  the  Finance  Act,  1914,  sec.  12  and  Schedule  I. 


estate  duty  is  levied  according  to  the  following  scale  in  case  of  persons 
dying  after  August  15,  1914 : 


Where  the  Principal  Value  of  the  Estate 

Estate  Duty  shall 
be  payable  at  the 
rate  per  cent,  of 

£                                                         £ 

Exceeds 

100  and  does  not  exceed           500 

1 

500        „ 

1,000       . 

2 

1,000 

5,000 

3 

5,000 

10,000       . 

4 

10,000 

20,0*00 

5 

20,000 

40,000 

6 

40,000 

60,000 

7 

60,000 

80,000 

8 

80,000 

100,000 

9 

100,000 

150,000 

10 

150,000 

200,000 

11 

>> 

200,000 

250,000 

. 

12 

250,000 

300,000 

13 

300,000 

350,000 

14 

350,000 

400,000 

15 

400,000        „ 

500,000 

16 

500,000 

600,000 

17  . 

600,000 

800,000 

18 

800,000 

1,000,000 

19 

1,000,000        .        .        . 

. 

20 

Where,  however,  the  margin  above  the  limit  of  value  is  small  the 
full  amount  of  the  duty  payable  under  the  above  scale  is  reduced  so 
as  not  to  exceed  the  highest  amount  payable  under  the  next  lowest  rate 
{ihid.,  sec.  13). 


362. 


Where    the    Commissioners    of    Inland    Eevenue    are 


satisfied    that    estate    duty    has    become    payable    on    any    property 
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consisting  of  land  or  a  business  (not  being  a  business  carried  on  by  a 
company),  or  any  interest  in  land  or  such  a  business,  passing  upon  the 
death  of  any  person,  and  that  subsequently  within  five  years  estate 
duty  has  again  become  payable  on  the  same  property  or  any  part  thereof 
passing  on  the  death  of  the  person  to  whom  the  property  passed  on  the 
first  death,  the  amount  of  estate  duty  payable  on  the  second  death  (if 
that  death  occurs  after  the  passing  of  this  Act)  in  respect  of  the  property 
so  passing  shall  be  reduced  as  follows :  Where  the  second  death  occurs 
within  one  year  of  the  first  death,  by  fifty  per  cent. ;  where  the  second 
death  occurs  within  two  years  of  the  first  death,  by  forty  per  cent. ; 
where  the  second  death  occurs  within  three  years  of  the  first  death,  by 
thirty  per  cent. ;  where  the  second  death  occurs  within  four  years  of  the 
first  death,  by  twenty  per  cent. ;  where  the  second  death  occurs  within 
five  years  of  the  first  death,  by  ten  per  cent.  :  Provided  that  where  the 
value,  on  which  the  duty  is  payable,  of  the  property  on  the  second  death 
exceeds  the  value,  on  which  the  duty  was  payable,  of  the  property  on 
the  first  death,  the  latter  value  shall  be  substituted  for  the  former  for 
the  purpose  of  calculating  the  amount  of  duty  on  which  the  reduction 
under  this  section  is  to  be  calculated  {ihid.,  sec.  15). 

362.     .     Where  an  interest  in  expectancy  within  the  meaning 

of  Part  I.  of  the  Finance  Act,  1894,  in  any  property  has,  before  the 
eleventh  day  of  May,  nineteen  hundred  and  fourteen,  been  bona  fide 
sold  or  mortgaged  for  full  consideration  in  money  or  money's  worth, 
then  no  other  duty  on  that  property  shall  be  payable  by  the  purchaser 
or  mortgagee  when  the  interest  falls  into  possession  than  would  have 
been  payable  if  this  part  of  this  Act  had  not  passed,  and  in  the  case  of 
a  mortgage  any  higher  duty  payable  by  the  mortgagor  shall  rank  as  a 
charge  subsequent  to  that  of  the  mortgagee  (sec.  16). 

362.     .     Under  a  settlement  land  was  granted  to  trustees  upon 

trust  for  sale  and  to  hold  the  proceeds  upon  trust  for  such  persons  as 
the  settlor  should  appoint.  By  her  will  the  settlor  appointed  the  land 
which  had  not  been  sold  to  her  husband.  Held,  that  the  appointed 
property  had  not  passed  to  the  executors  as  such,  and  that  the  estate 
duty  was  payable  out  of  such  property  and  not  out  of  the  residuary 
personal  estate  {O'Grady  v.  Wilmot,  [1916]  2  A.C.  231;  85  L.  J.  Ch. 
386— H.L.). 

362.     .     A  testator  bequeathed  to  a  legatee  free  of  legacy  duty 

all  his  pictures,  engravings,  furniture,  busts,  silver  plate,  and  works  of 
art  of  every  description.  A  large  part  of  these  chattels  were  declared 
by  the  Treasury  to  be  of  national,  scientific,  historical,  or  artistic 
interest,  and  exempted  from  estate,  legacy,  and  succession  duty  while 
enjoyed  in  kind  under  sec.  20  of  the  Finance  Act,  1896,  as  extended 
and  amended  by  sees.  63  and  96  of  the  Finance  (1909-10)  Act,  1910. 
The  legatee,  however,  contracted  to  sell  the  chattels  so  exempted  before 
the  bequest  had  been  assented  to  by  the  testator's  executors,  with  the 
result  that,  on  delivery  of  these  chattels  to  the  legatee's  agent,  they 
were  at  once  delivered  by  him  to  the  purchasers.  It  was  held  that, 
notwithstanding  the  immediate  sale,  the  provisions  of  these  sections  of 
the  Acts  of  1896  and  1910  applied,  and  the  legatee  was,  as  the  vendor 
of  the  chattels,  chargeable  with  the  postponed  estate  duty,  which 
became  payable  on  the  sale,  but  that,  although  under  these  statutory 
provisions  the  legat-ee  would  also  be  chargeable  in  the  first  instance  with 

icy  dutv,  the  provision  of  the  testator  giving  the  bequest  free  of 

123 


Vol.  IV.  DEATH    DUTIES.  362-364 

legacy  duty  applied,  and  made  the  duty  payable  by  the  executors  out 
of  the  testator's  general  estate  {In  re  Scott;  Scott  v.  Scott  {No.  3), 
[1916]  2  Ch.  268;  85  L.  J.  Ch.  528— C.A.). 

362.     .     Where  a  tenant  for  life  of  residue  under  a  will,  with 

power  to  appoint,  fails  to  exercise  the  power,  and  by  the  will,  in  default 
of  appointment,  pecuniary  legacies  are  given,  and  the  remainder  of  the 
residue  amongst  residuary  legatees,  the  pecuniary  legatees  must,  on 
the  death  of  the  tenant  for  life,  bear  a  rateable  proportion  of  the  estate 
duty  then  payable  {Hicklin,  In  re;  Public  Trustee  v.  Hoare,  86  L.  J. 
Ch.  740;  [1917]  2  Ch.  278. 

363.     .     A  devise  "  free  of  any  incumbrances  "  was  held  to 

throw  the  estate  and  succession  duties  payable  in  respect  of  the  pro- 
perty devised  upon  the  general  residue  {In  re  Nesfield;  Barber  v. 
Cooper,  1914,  110  L.  T.  970;  59  S.  J.  44). 

363.     .     Where  by  his  will  a  testator  directs  his  trustees  to 

pay  "  all  death  duties  "  out  of  his  residue,  he  must  be  presumed  to 
mean  thereby  all  duties  in  fact  payable  by  the  trustees  of  the  will 
without  any  statutory  right  in  the  trustees  to  recover  them  from  any 
other  persons  {In  re  Briggs ;  Richardson  v.  Bantoft,  [1914]  2  Ch.  413; 
83  L.  J,  Ch.  874 ;  58  S.  J.  722).  See  also  In  re  Snape;  Elam  v.  Phillips, 
[1915]  2  Ch.  179;  84  L.  J.  Ch.  803. 

363.     .     As  to  the  incjidence  of  estate  duty  in  the  case  of  a 

direction  that  "  everything  passing  under  this  my  will  "  is  to  be  free  of 
duty,  see  In  re  Bath's  {Marquis)  Settlement;  Thynne  v.  Shaw-Stewart, 
1914,  111  L.  T.  153;  58  S.  J.  578. 

364.  .  The  Finance  Act,  1914,  enacts  the  abolition  of  settle- 
ment estate  duty  and  the  aggregation  of  the  settled  property  with  other 
property  for  the  purposes  of  estate  duty.  It  is  provided  as  follows : 
**  Any  relief  from  the  payment  of  estate  duty  given  by  subsection  (2)  of 
section  five,  or  by  subsection  (1)  of  section  twenty-one  of  the  Finance 
Act,  1894  (which  relate  to  settled  property),  or  by  subsection  (16)  of 
section  twenty-three  of  that  act  (which  relates  to  entailed  estates  in 
Scotland)  shall  cease  in  the  case  of  any  person  dying  after  the  fifteenth 
day  of  August,  nineteen  hundred  and  fourteen,  and  settlement  estate 
duty  shall  not  be  levied  in  the  case  of  persons  dying  after  the  eleventh 
day  of  May,  nineteen  hundred  and  fourteen  : 

Provided  that — 

(a)  nothing  in  this  section  shall  affect  the  relief  given  by  the  above- 
mentioned  provisions  of  the  Finance  Act,  1894,  in  cases  where 
before  or  after  the  passing  of  this  act,  estate  duty  has  been 
paid  or  any  of  the  duties  specified  in  subsection  (1)  of  section 
twenty-one  of  that  act  have,  either  before  or  after  the 
passing  of  this  act,  been  paid  or  are  payable  upon  the  death 
of  one  of  the  parties  to  a  marriage,  so  far  as  respects  the 
payment  of  estate  duty  on  the  death  of  the  other  party  to  the 
marriage ;  and 

{b)  on  the  first  occasion  on  which  estate  duty  becomes  payable  in 
respect  of  any  property  which  would  not  have  been  payable 
but  for  this  section,  the  amount  of  settlement  estate  duty,  if 
any,  which  has  been  paid  in  respect  of  that  property,  shall  be 
allowed  against  the  amount  of  estate  duty  payable  on  that 
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occasion,  and  if  it  exceeds  that  amount,  the  excess  shall  be 
repaid  to  the  estate,  and  in  addition,  a  sum  equal  to  simple 
interest  on  the  said  amount  of  settlement  estate  duty 
calculated  at  the  rate  of  three  per  cent,  per  annum  from  the 
fifteenth  day  of  August,  nineteen  hundred  and  fourteen,  up  to 
the  date  of  the  occasion  shall  be  paid  to  the  several  persons  or 
their  representatives  who  would  have  been  entitled  to  the 
income  arising  from  that  amount,  if  that  amount  had  on  the 
fifteenth  day  of  August,  nineteen  hundred  and  fourteen,  been 
added  to  the  capital  of  the  settled  property  and  shall  be 
divided  amongst  those  persons  or  their  representatives 
according  to  the  several  interests  they  would  have  had  in  that 
income;  and 
(c)  Section  eleven  of  the  Finance  Act,  1900,  as  amended  by 
section  fifty-nine  of  the  Finance  (1909-10)  Act,  1910,  shall 
not  operate  on  any  such  surrender,  assurance,  divesting,  or 
disposition  as  is  mentioned  in  the  said  section  eleven  made  by 
any  person  between  the  fifteenth  day  of  August,  nineteen 
hundred  and  fourteen,  and  the  first  day  of  April,  nineteen 
hundred  and  fifteen,  so  as  to  make  any  estate  duty  payable 
on  the  death  of  that  person  which  would  not  have  been 
payable  but  for  this  section  (sec.  14)." 

364.     .     Att.-Gen.   v.   Milne,    [1913]   2  K.B.   606;   82  L.   J. 

K.B.  773,  [Supp.  13,  p.  226],  was  affirmed,  [1914]  A.C.  765;  83  L.  J. 
K.B.  1083— H.L. 

364.     .     Under  a  deed  of  separation  certain  shares  belonging 

to  the  wife  were  settled  upon  trust  to  pay  out  of  the  income  derived 
therefrom  an  annuity  of  400L  to  the  husband  during  their  joint  lives, 
the  balance  of  the  income  to  be  paid  to  the  wife.  On  the  death  of  the 
wife  the  income  was  to  be  applied  in  paying  the  annuity  of  400L  to  the 
husband  and  other  annuities.  The  annuity  to  the  husband  was  liable 
to  be  decreased  in  any  year  in  which  the  total  income  was  less  than 
1,250L  or  to  be  increased  in  any  year  in  which  the  total  income  was 
more  than  1,300L  On  the  death  of  the  wife  estate  duty  became  pay- 
able, and  was  paid  by  money  raised  by  means  of  a  charge  on  the  shares. 
It  was  held  that  the  husband  was  entitled  as  between  himself  and  the 
other  beneficiaries  to  throw  the  burden  of  the  duties  on  to  the  interests 
in  respect  of  which  the  claim  to  duty  had  arisen,  and  that,  when  the 
charges  were  paid  off  out  of  the  proceeds  of  sale  of  the  shares,  an 
amount  corresponding  to  the  interest  which  would  have  been  payable, 
if  the  charges  were  still  subsisting,  should  for  the  purpose  of  computing 
the  husband's  annuity  be  added  to  the  income  actually  received  in 
any  year,  and  the  husband's  annuity  for  such  year  should  be  deter- 
mined in  accordance  with  the  provisions  of  the  deed  on  the  basis  that 
the  aggregate  thus  ascertained  represented  the  total  income  received 
in  that  year  {TattersaU's  Settlement,  In  re;  Public  Trustee  v. 
Tattersall,  87  L.  J.  Ch.  521;  [1918]  2  Ch.  243). 

364.     .     A  tenant  in  tail  who,  after  succeeding  to  the  estate, 

has  died  without  disentailing  is  a  person  "having  a  limited  interest  " 
within  sec.  9  (6)  of  the  Finance  Act,  1894  {In  re  Anson;  Buller  v. 
Anson,  [1915]  1  Ch.  52;  84  L.  J.  Ch.  347;  111  L.  T.  1065;  30  T.  L.  R. 
694). 
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364.     .     As  to  the  incidence  of  settlement  estate  duty  in  respect 

of  annuities,  see  In  re  Waller;  Margarison  v.  Waller,  [1916]  1  Ch.  153; 
85  L.  J.  Ch.  188,  and  In  re  Booth;  Pleace  v.  Bond,  [1916]  1  Ch.  349; 
85  L.  J.  Ch.  249. 

364.     .     Estate  duty  is  payable  under  sec.  2  of  the  Finance 

Act,  1894,  whenever  an  annuitant  who  has  a  right  of  recourse  to  the 
property  out  of  which  the  annuity  is  payable,  and  consequently  an 
interest  in  such  property,  dies,  and  by  reason  of  the  cesser  of  such 
interest  by  the  annuitant's  death  a  benefit  has  accrued  to  the  property 
(Att.-Gen.  v.  Watson,  86  L.  J.  K.B.  1034;  [1917]  2  K.B.  427). 

364.     .     Where  the  testator's  widow  and  administratrix  paid 

the  estat<e  duty  on  his  realty  out  of  his  personalty,  and  the  testator's  only 
daughter  and  heir  subsequently  died  an  infant,  it  was  held  that  the 
widow  was  not  entitled  to  have  repaid  to  her  out  of  the  proceeds  of  sale 
of  the  lands  two-thirds  of  the  estate  duty  so  paid;  but  that  as  to  the 
remaining  third  she  was  entitled  to  a  charge  on  the  infant  daughter's 
estate  and  to  have  such  third  accordingly  repaid  out  of  the  proceeds  of 
sale  thereof  {In  re  Wilson;  Wilson  v.  Clark,  [1916]  1  Ch.  120;  85  L.  J. 
Ch.  254). 

366.     .     By  his  will  dated  December  9,  1912,  a  testator,  after 

giving  certain  specific  and  pecuniary  legacies  and  annuities  and  making 
a  specific  devise,  declared  (clause  6)  that  "  all  the  legacies  annuities 
and  bequests  "  bequeathed  by  his  will  should  be  paid  free  of  all  death 
duties.  He  then  devised  and  bequeathed  all  his  real  and  personal 
estate  not  otherwise  disposed  of  to  his  trustees  on  trust  for  sale  and 
conversion ;  and  he  directed  them  to  pay  out  of  the  proceeds  thereof  his 
funeral  and  testamentary  expenses,  death  duties,  debts,  legacies,  and 
annuities,  and  invest  the  residue,  and  hold  the  same  upon  trust  to  pay 
the  annual  sum  of  500L  each  to  A.  and  B.  during  the  lifetime  of  C. 
and  D.  and  the  survivor  of  them,  and  subject  thereto  upon  trust  for  C. 
and  D.  successively  for  life,  with  remainder  to  A.  and  B.  absolutely 
in  equal  shares.  A  separate  legacy  duty  became  payable  on  the 
testator's  death  in  respect  of  C.'s  life  interest  under  sec.  12  of  the 
Legacy  Duty  Act,  1796.  It  was  held  that  the  gift  to  C.  of  a  life 
interest  in  the  residue  was  a  "  bequest  "  within  clause  6  of  the  will, 
and  that  the  life  interest  was  therefore  given  free  of  all  death  duties 
and  the  legacy  duty  thereon  payable  accordingly  out  of  the  corpus  of 
the  residue  {In  re  Kennedy;  Corbould  v.  Kennedy,  86  L.  J.  Ch.  40; 
[1917]  1  Ch.  9— C.A.). 

368.     .     A  testator  domiciled  in  England  bequeathed  certain 

specific  chattels  in  France  to  a  legatee  "  free  of  legacy  duty."  It  was 
held  that  the  words  **  legacy  duty  "  did  not  include  the  French  duty 
known  as  droits  de  mutation  par  deces  {In  re  Scott;  Scott  v.  Scott 
(No.  1),  [1915]  1  Ch.  592;  84  L.  J.  Ch.  366;  31  T.  L.  K.  227— C.A.). 

369.     .     x\fter   giving    certain    pecuniary    legacies,    a    testator 

devised  a  freehold  farm,  and  directed  that  "  all  said  legacies  to  be  paid 
free  of  legacy  duty."  It  was  held  that  these  words  did  not  cover  the 
succession  duty  on  the  farm  {Ellard  v.  Phelan,  [1914]  1  Ir.  E.  76,  and 
see  also  In  re  Briggs;  Richardson  v.  Bantoft,  [1914]  2  Ch.  413;  83  L.  J. 
Ch.  874,  ante,  p.  80;  In  re  Snape ;  Elam  v.  Phillips,  [1915]  2  Ch. 
1.79;  84  L.  J.  Ch.  803;  In  re  Palmer;  Palmer  v.  Palmer,  [1916]  2  Ch. 
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391;  85  L.  J.  Ch.  577— C. A. ;  In  re  Stoddart;  Bird  v.  Grainger,  [1916] 
2  Ch.  444;  86  L.  J.  Ch.  29;  and  In  re  Tinckler ;  Loyd  v.  Allen,  [1917] 

1  Ch.  242;  86  L.  J.  Ch.  177). 

369.     .     A  testator  bequeathed  six  legacies  which  he  settled 

upon  certain  members  of  his  family  named  in  his  will  upon  trusts  for 
their  respective  lives,  with  remainders — subject  to  life  interests  in  the 
whole  or  j^art  in  favour  of  a  wife  or  husband — in  trust  for  the  children 
of  the  respective  legatees.  The  will  contained  the  following  direction. : 
"  I  direct  all  the  legacies,  whether  settled  or  otherwise,  and  the 
annuities  hereinbefore  bequeathed  to  be  paid  and  enjoyed  free  of  all 
death  duties,"  and  a  further  direction  out  of  the  proceeds  of  the  sale 
and  conversion  of  his  residuary  estate,  which  was  ultimately  given  in 
trust  for  certain  charitable  objects,  "  to  pay  or  provide  for  the  legacies 
and  annuities  hereby  or  by  any  codicil  bequeathed  and  the  duties 
thereon."  The  testator  died  in  1913,  before  the  passing  of  the  Finance 
Act,  1914,  sec.  14  of  which  abolished  the  relief  from  payment  of  estate 
duty  granted  by  sec.  5,  sub-sec.  2  of  the  Finance  Act,  1894,  in  respect 
of  the  estate  duty  which  would,  but  for  such  relief,  have  been  payable 
on  the  settled  legacies  on  the  deaths  of  the  respective  tenants  for  life. 
It  was  held  that  upon  the  construction  of  the  will,  and  on  the  principle 
of  In  re  Palmer;  Palmer  v.  Palmer,  supra,  the  prospective  claims  for 
this  duty  must  be  borne  by  the  residuary  estate  and  not  by  the  settled 
legacies  {In  re  Stoddart;  Bird  v.   Grainger,  86  L.  J.  Ch.  29;   [1916] 

2  Ch.  444). 

369.     .     Where  a  pecuniary  legacy  is  given  upon  trust  for  one 

or  more  life  interests,  and  then  in  remainder,  and  the  testator  directs 
that  the  legacy  shall  be  paid  "  free  of  duty,"  the  direction  is  satisfied 
by  the  executors  paying  all  duties  immediately  ascertainable,  and  hand- 
ing over  the  clear  sum  named  in  the  will  to  the  persons  entitled  to 
receive  it.  There  is  no  obligation  upon  the  executors  to  make  provision 
for  the  estate  duty  which,  by  sec.  14  of  the  Finance  Act,  1914,  may  be 
claimed  at  the  death  of  each  successive  life  tenant  {In  re  D'Oyly; 
VeHue  v.  D'Oyly,  86  L.  J.  Ch.  373;  [1917]  1  Ch.  556). 

369.     .     A  testatrix  by  her  will,  made  before  the  coming  into 

operation  of  the  Finance  Act,  1914,  gave  to  her  trustees  the  sum  of 
8,000L  upon  trust  to  invest  the  money  and  pay  the  income  to  her 
brother  for  life,  and  on  his  death  to  stand  possessed  of  the  said  sum  on 
trust  to  divide  it  into  four  equal  shares  and  to  hold  them  on  trust  for 
four  persons.  She  then  declared  "  that  all  the  foregoing  gifts  bequests 
and  legacies  shall  be  paid  free  of  duty."  The  testatrix  died  after 
the  coming  into  operation  of  the  Finance  Act,  1914.  The  legacy  of 
8,000i!.  was  set  apart  and  the  income  paid  to  the  life  tenant  till  his 
death  in  1916.  It  was  held  that  on  the  true  construction  of  the  will 
the  testatrix  had  given  the  interests  in  remainder  free  of  duty  inasmuch 
as  they  were  gifts  and  bequests,  and  that  the  estate  duty  payable  in 
respect  of  the  settled  legacies  on  the  death  of  the  tenant  for  life  must 
be  borne  by  the  residue  {In  re  Eve;  Hall  v.  Eve  86  L.  J.  Ch.  396; 
[1917]  1  Ch.  562;  116  L.  T.  682). 

390.  Debenture.— Noa/ces  &  Co.  v.  Rice,  [1902]  A.C.  24;  71  L.  J. 
Ch.  139,  Bradley  v.  Carritt,  [1903]  A.C.  253;  72  L.  J.  K.B.  471,  and 
Samuel  v.  Jarrah  Timber  and  Wood-Paving  Corporation,  [1904]  A.C. 
323;    73  L.    J.    Ch.    526,    were   distinguished    in   Kreglinger   v.    New 
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Patagonia  Meat  and  Cold  Storage  Co.,  [1914]  A.C.  25;  83  L.  J.  Ch.  79 
— H.L.,  post,  under  Mortgages. 

390.     .     In  the  absence  of  a  special  provision  to  the  contrary, 

a  company  cannot  create  a  second  floating  charge  ranking  in  priority  to 
or  pari  passu  with  a  first  floating  charge  {In  re  Cope  &  Sons;  Marshall 
V.  The  Company,  [1914]  1  Ch.  800;  83  L.  J.  Ch.  699,  following  In  re 
Stephenson  &  Co.;  Poole  v.  The  Company,  [1913]  2  Ch.  201;  83  L.  J. 
Ch.  121,  [Supp.  13,  p.  229]). 

393.     .     A  debenture  registered  under  sec.   93  of  the  Act  of 

1908  will  have  priority  over  an  earlier  unregistered  debenture  even  if 
the  later  debenture-holder  had  notice  of  the  earlier  one  {In  re  Monolithic 
Building  Co.;  Tacon  v.  The  Company,  [1915]  1  Ch.  643;  84  L.  J.  Ch. 
441;  59  S.  J.  332— C.A.). 

393.  .  A  company  was  registered  without  articles  of  associa- 
tion prior  to  the  Companies  (Consolidation)  Act,  1908,  but  articles  76, 
88,  and  91  of  Table  A  of  that  Act  were  identical  with  those  applicable. 
At  the  time  material  there  were  two  directors,  and,  one  only  being 
resident  in  England,  it  was  agreed  between  them  that  he  should  carry 
on  the  business  there  as  sole  manager,  though  no  minute  was  entered  of 
a  resolution  to  that  effect.  The  English  director  subsequently,  acting 
alone,  authorised  the  sealing  and  issue  of  debentures  to  the  plaintiff, 
who  purchased  them  bona  fide.  These  debentures  were  sealed  in  the 
presence  of  the  English  director  and  that  of  the  secretary  only,  article  76 
of  Table  A  requiring  the  presence  of  two  directors  and  the  secretary, 
and  they  were  duly  registered  as  a  series  in  accordance  with  sub-sec.  3 
of  sec.  93  of  the  Companies  (Consolidation)  Act,  1908.  It  was  held 
that  sealing  was  not  necessary  to  give  effect  to  these  debentures  {In  re 
Fireproof  Doors,  Lim.;  Umney  v.  The  Company,  [1916]  2  Ch.  142; 
85L.  J.  Ch.  444). 

393.     .     Even   if   the    above    debentures   were    irregular   and 

insufficient,  they  were  sufficient  evidence  of  an  agreement  by  the 
company  to  issue  valid  debentures  so  as  to  create  equitable  debentures ; 
and  as  such  they  were  evidence  of  an  agreement  to  issue  a  series 
of  debentures,  and  the  registration  of  them  as  a  series  was  sufficient 
{ibid.}. 

395.     .     The  period  of  twenty-one  days  for  registration  under 

sec.  93  of  the  Act  of  1908  runs  from  the  date  of  the  execution  of  the 
instrument,  and  not  from  the  date  of  the  first  advance  under  the 
instrument  {Esberger  v.  Capital  &  Counties  Bank,  [1913]  2  Ch.  366; 
82  L.  J.  Ch.  575). 

395.     .     Where  by  the  terms  of  a  deed  of  settlement  debentures 

of  a  company  were  assigned  to  a  trustee,  and  the  trustee  omitted  to  have 
his  name  placed  upon  the  company's  register  and  permitted  the  deben- 
tures to  be  held  by  the  settlor,  and  the  settlor  subsequently  pledged 
them,  the  trustee  was  held  not  to  be  in  the  position  of  a  trustee  who 
had  allowed  title  deeds  to  remain  in  the  hands  of  strangers,  and  his 
executors  were  not  estopped  from  setting  up  a  title  to  the  debentures 
and  claiming  to  be  put  upon  the  register  {Coleman  v.  London  County 
and  Westminster  Bank,  [1916]  2  Ch.  353;  85  L.  J.  Ch.  652). 
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395.     .     Although  the  pledgees  had  acted  honestly,  and  had 

taken  all  proper  steps  to  see  that  their  equitable  charge  was  in  order, 
and  had  given  notice  to  the  company,  they  had  no  better  equity  than  a 
beneficiary  under  the  settlement  who  was  innocent  of  any  act  or 
omission  on  the  part  of  the  trustee,  and  her  earlier  right  was  therefore 
entitled  to  priority  (ibid.). 

395.     .     The   fact   that   the    pledgees,    after   learning   of   the 

existence  of  the  deed  of  settlement,  obtained  a  formal  transfer  of  the 
debentures  from  the  settlor,  and  induced  the  company  to  register  the 
transfer,  made  no  difference  to  the  rights  of  the  parties  {ihid.). 

395.     .     A  director  of  a  company  which  had  an  overdraft  at 

its  bankers  of  3,000L  gave  security  to  the  bankers  on  his  own  property 
for  the  overdraft,  and  the  company  thereupon  entered  into  an  agree- 
ment with  him  in  a  certain  event  to  give  him  a  debenture  containing  a 
floating  charge  on  the  company's  assets,  and  this  agreement  was 
registered  under  sec.  93  of  the  Companies  (Consolidation)  Act,  1908. 
The  event  having  happened  within  three  months  before  the  winding  up 
of  the  company,  a  debenture  for  3,000/.  and  interest,  containing  a  float- 
ing charge,  was  given  to  the  director  by  the  company  on  February  1, 
1915.  A  resolution  for  winding  up  was  passed  on  February  23,  1915. 
It  was  held  that  the  debenture  was  invalidated  by  sec.  212  of  the 
Companies  (Consolidation)  Act,  1908,  and  that  the  agreement  contained 
no  present  charge  of  which  the  director  could  avail  himself  (In  re  Love 
&  Co.;  Francis  v.  The  Company,  [1916]  1  Ch.  203;  85  L.  J.  Ch.  281). 

395.     .     A  company,  which  was  insolvent  at  the  time,  issued, 

within  three  months  of  the  commencement  of  the  winding-up,  four 
second  mortgage  debentures  to  a  bank  as  additional  security  for  an 
already  existing  loan  and  as  security  for  future  advances  on  a  current 
account.  It  was  held  that,  in  the  winding-up,  so  far  as  the  debentures 
were  issued  as  security  for  the  past  debt  they  were  invalid,  and  that  so 
far  as  they  were  issued  as  security  for  fresh  advances  on  the  current 
they  were  only  valid  for  the  amount  due  on  the  current  account  to  the 
bank  at  the  date  of  the  winding-up  {In  re  Hay  man,  ChiHsty  &  Lilly, 
Lim.;  Christy  v.  The  Company  {No.  1),  86  L.  J.  Ch.  255;  [1917]  1  Ch. 
283). 

400.     .     Debentures  provided  that  the  principal  moneys  should 

become  payable  immediately  if  an  effective  resolution  was  passed  for 
winding  up  otherwise  than  for  the  purposes  of  reconstruction.  The 
company  passed  a  resolution  for  winding-up  for  the  purpose  of  recon- 
struction. It  was  held,  applying  Hodson  v.  Tea  Co.,  1880,  14  Ch.  D. 
859;  49  L.  J.  Ch.  234,  and  Wallace  v.  Universal  Automatic  Machines 
Co.,  [1894]  2  Ch.  547;  63  L.  J.  Ch.  598,  that  the  debenture-holders 
were  entitled  to  the  appointment  of  a  receiver  {In  re  Crompton  &  Co.; 
Player  v.  Crompton  &  Co.,  [1914]  1  Ch.  954;  83  L.  J.  Ch.  666). 

400.  .  Debenture  stockholders,  who  have  no  direct  or  imme- 
diate interest  in  nor  immediately  enforceable  charge  upon  a  particular 
fund  of  the  company,  cannot  maintain  an  action  to  restrain  the  com- 
pany from  applying  such  fund  in  the  payment  of  dividends  on  share 
capital,  even  though  the  assets  of  the  company  are  insufficient  to 
provide  for  payment  of  the  loan  capital  (Lawrence  v.  West  Somerset 
Mineral  Railway,  87  L.  J.  Ch.  513;  [1918]  2  Ch.  250). 
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400.     .     A  debenture  contained  a  clause  making  the  principal 

moneys  immediately  payable  in  default  of  payment  of  interest  after 
notice,  and  also  a  clause  making  the  principal  moneys  payable  at  a 
certain  bank.  It  was  held  that  upon  the  principal  becoming  payable 
under  the  former  clause  it  was  not  necessary  as  a  condition  precedent  to 
an  action  to  demand  payment  at  the  bank  in  accordance  with  the  latter 
{In  re  Hams  Calculating  Machine  Co.;  Sumner  v.  Harris  Calculating 
Machine  Co.,  [1914]  1  Ch.  920;  83  L.  J.  Ch.  545). 

400.     .     In  re  New  York  Taxicab  Co.;  Seguin  v.  The  Company, 

[1913]  1  Ch.  1;  82  L.*J.  Ch.  41,  [Supp.  13,  p.  234],  was  distinguished 
in  In  re  Tilt  Cove  Copper  Co.;  Trustees,  Executors,  and  Securities 
Insurance  Corporation  v.  The  Company,  [1913]  2  Ch.  588;  82  L.  J. 
Ch.  545,  where,  the  business  of  a  company  having  come  to  an  end,  the 
directors  proposed  to  distribute  a  reserve  fund,  and  it  was  held  that  the 
debenture-holders  were  entitled  to  the  appointment  of  a  receiver  on 
the  ground  that  the  security  was  in  jeopardy,  although  under  the  terms 
of  the  trust  deed  the  security  had  not  become  enforceable. 

400.     .     As   to   what   constitutes   "  jeopardy  "    justifying   the 

appointment  of  a  receiver,  see  In  re  Tilt  Cove  Copper  Co.;  Trustees, 
Executors,  and  Securities  Insurance  Corporation  v.  The  Company , 
supra,  and  In  re  Braunstein  &  Marjorlaine ;  Philipson  v.  The  Company, 
1914,  58  S.  J.  755;  112  L.  T.  25,  where  the  Court  acted  upon  admis- 
sions by  directors  showing  that  the  company  was  in  a  hopeless  financial 
position,  although  no  default  had  been  made  in  respect  of  the 
debentures. 

403.     .     When  a  difficulty  arises  in  the  execution  of  the  duty 

of  a  receiver  the  proper  person  to  bring  the  matter  before  the  Court  is 
the  person  having  the  carriage  of  the  action,  and  not  the  receiver  him- 
self, except  under  special  circumstances  {Windschuegl  v.  Irish  Polishes, 
[1914]  1  Ir.  R.  33). 

403.     .     The  receiver  appointed  by  debenture-holders,  who  was 

also  a  liquidator  of  a  colliery  company  and  had  become  possessed  of  the 
proceeds  of  sale  of  the  colliery  plant  for  which  he  was  accountable  to 
the  debenture-holders,  claimed  the  right  to  retain  the  moneys  as  an 
indemnity  fund  against  any  future  claims  which  might  be  made  against 
him  for  damages  to  the  surface  arising  out  of  his  working  of  the  coal. 
It  was  held  that  he  had  no  such  lien  at  law,  and  no  equitable  lien 
either  upon  principle  or  authority  {Dyson  v.  Peat,  86  L.  J.  Ch.  204; 
[1917]  1  Ch.  99). 

406.     .     In  re  Midland  Express,   Lim.;  Pearson  v.    Midland 

Express,  [1913]  1  Ch.  499;  82  L.  J.  Ch.  291,  [Supp.  13,  p.  236],  was      ^| 
affirmed,  [1914]  1  Ch.  41;  83  L.  J.  Ch.  153— C.A.  ■ 

406.     .     Trustees   for   debenture-holders   are   only  entitled   to 

remuneration  down  to  the  date  of  the  appointment  of  a  receiver  {In  re  \ 

Locke  &  Smith;  Wigan  v.  The  Company,  [1914]  1  Ch.  687;  83  L.  J.  | 

Ch.  650). 

406.     .     A   debenture  trust   deed   provided   that   each   of   the 

trustees  should  be  entitled  to  receive,  and  the  company  would  pay  him 
until  the  mortgaged  premises  should  be  reconveyed  and  released,  or 
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until  the  whole  of  such  premises  should  have  been  realised  under  the 
trust  for  sale,  by  way  of  remuneration,  the  yearly  sum  of  105L  It  was 
held  that,  notwithstanding  the  commencement  of  a  debenture-holders' 
action,  and  the  appointment  of  a  receiver,  the  trustees  were  entitled  to 
receive  their  remuneration  until  one  of  the  above  events  should  have 
happened  (In  re  Anglo-Canadian  Lands  (1912),  Lim.;  Park  v.  The 
Company,  87  L.  J.  Ch.  592;  [1918]  2  Ch.  287;  119  L.  T.  366). 

406.     .     A  person  appointed  in  a  debenture-holder's  action  to 

be  receiver  and  manager  of  the  company's  business  with  a  direction 
that  he  should  not  act  as  manager  beyond  a  fixed  date,  continued 
without  obtaining  an  extension  of  time  to  act  as  manager  after  that 
date  with  a  view  to  selling  the  business.  The  negotiations  having 
failed,  the  Court  made  an  order  that  the  company's  business  should  be 
closed  down  forthwith.  It  was  held  that  on  the  passing  of  the  accounts 
of  the  receiver  and  manager  he  should  be  allowed  no  remuneration  for 
acting  as  manager  after  the  fixed  date,  and  that  all  items  of  expendi- 
ture by  way  of  management  incurred  by  him  after  the  date  of  the  order 
closing  down  ±he  business  ought  also  to  be  disallowed  {In  re  Wood 
Green  and  Hornsey  Steayn  Laundry,  Lim.;  Trenchard  v.  The  Company, 
87  L.  J.  Ch.  171;  [1918]  1  Ch.  423). 

411.     .     In   re    Wrexham,    Mold   &   Connah's    Quay   Railway, 

[1898]  2  Ch.  663;  68  L.  J.  Ch.  28;  [1899]  1  Ch.  440;  68  L.  J.  Ch. 
270,  was  followed  in  In  re  Harris  Calculating  Machine  Co.;  Sumner 
V.  Harris  Calculating  Machine  Co.,  [1914]  1  Ch.  920;  83  L.  J.  Ch.  545, 
ante,  under  Debenture. 

•411.     .     In  re  Law  Guarantee  Trust  (jt  Accident  Society,  [1913] 

2  Ch.  604;  82  L.  J.  Ch.  25,  [Supp.  13,  p.  237],  was  reversed,  [1914] 
2  Ch.  617;  84  L.  J.  Ch.  1— C.A.,  and  it  was  held  that  the  contracts 
between  the  debenture-holders  and  the  company,  and  between  the 
company  and  the  insurance  company,  were  contracts  of  insurance  rather 
than  contracts  of  indemnity  or  guarantee,  and  further,  that  in  either 
event  the  insurance  company  Was  liable  to  the  liquidators  of  the 
company  for  the  proportion  insured  of  the  entire  claim  for  which  the 
proof  of  the  debenture-holders  had  been  admitted  in  the  liquidation, 
and  not  merely  for  the  proportion  of  the  dividend  which  the  company 
was  able  to  pay  to  the  debenture-holders. 

411.     .     It  was  later  held  that  the  debenture-holders  had  no 

claim  to  the  money  received  by  the  society  under  the  re-insurance 
contract,  but  that  it  must  be  applied  as  part  of  the  general  assets  of 
the  society  {In  re  Law  Guarantee  Trust  and  Accident  Society ;  Godson's 
Claim,  [1915]  1  Ch.  340;  84  L.  J.  Ch.  510). 

411.  .  A  reporter  in  the  employnaent  of  a  newspaper  com- 
pany who  does  not  work  at  the  office  and  is  not  employed  exclusively 
by  the  company  and  is  not  bound  to  render  any  general  service  and 
is  not  under  the  control  of  the  company  is  not  a  "  servant  "  of  the 
company  so  as  to  be  entitled  to  preferential  payment  when  the  company 
is  being  w^ound  up  or  when  a  receiver  has  been  appointed  on  behalf  of 
the  holders  of  debentures  secured  by  a  floating  charge  (In  re  Ashley  and 
Smith;  Ashley  v.  The  Company,  88  L.  J.  Ch.  7;  [1918]  2  Ch.  378). 
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452.  Declarations. — Reference  to  Lloijd  v.  Powell  Duffryn  Steam 
Coal  Co.  in  the  House  of  Lords,  [Supp.  13,  p.  242],  is  [1914]  A.C.  733; 
83  L.  J.  K.B.  1054.  It  was  held  that  the  admission  in  question  and 
the  statements  by  the  putative  father  that  he  would  marry  the  mother 
before  the  birth  and  would  provide  a  home  for  her  were  admissible  in 
evidence  on  the  issues  of  paternity  and  dependence. 

457.  Deed. — A  person  who  executes  a  deed  cannot  avoid  liability 
under  it  by  signing  a  name  which  is  not,  in  fact,  his  own,  nor  can  he 
impose  liability  on  the  person  whose  name  he  uses,  unless  he  is  the 
duly  constituted  attorney  of  such  person  {Fung  Ping  Shan  v.  Tong 
Shun,  87  L.  J.  P.O.  22;  [1918]  A.C.  403— P.C). 

466.  Defamation. — Words  imputing  moral  misconduct  on  the  part 
of  a  person  who  holds  an  office,  such  that  the  imputation  cannot  fail' 
to  be  injurious  to  him,  are  not  actionable  without  proof  of  special 
damage,  unless  they  relate  to  his  conduct  in  the  office,  or  import  an 
imputation  connected  with  his  official  duties.  Therefore  an  allegation 
of  moral  misconduct  with  a  married  woman  made  against  a  school- 
master, with  no  reference  to  the  fact  that  he  was  a  schoolmaster,  cannot 
be  made  the  basis  of  an  action  for  slander  in  the  absence  of  any  proof 
of  special  damage  (Jones  v.  Jones,  [1916]  2  A.C.  481;  85  L.  J.  K.B. 
1519— H.L.). 

466.     .     To  charge  an  offence,   without  alleging  that  it  is  a 

second  offence,  is  not  a  slander  actionable  without  proof  of  special 
damage,  where  a  first  offence  of  the  kind  charged  is  punishable  by  fine 
only,  although  on  default  of  payment  of  the  fine  it  may  be  punishable 
by  imprisonment  {Ormiston  v.  Great  Western  Railwmj,  86  L.  J.  K.B. 
759;  [1917]  1  K.B.  598). 

476.     .     The  Court  will  not  grant  a  rule  nisi  for  a  criminal 

information  for  libel  on  the  application  of  a  person  who  does  not  hold 
a  public  office  or  position  [Ex  parte  Freeman-Mitford,  1914, 
30  T.  L.  R.  693). 

485.  Del  Credere  Agent. — A  del  credere  agent  is  not  personally 
responsible  for  the  performance  of  the  contract  so  as  to  entitle  the 
principal  to  call  upon  him  to  litigate  any  disputes  arising  under  the 
contract  between  the  principal  and  the  third  party.  He  has  merely  to 
indemnify  his  principal  against  loss  if  the  sum  due  to  the  principal  is 
not  in  dispute  or  is  ascertained  and  the  principal  cannot  recover  it 
through  insolvency  or  from  any  other  cause  {Gabriel  v.  Churchill  &  Sim, 
[1914]  3  K.B.  1272;  84  L.  J.  K.B.  233— C.A.). 

494.  Demurrage. — Charterers  had  under  a  charterparty  to  load  a 
steamer  at  a  certain  rate,  which  would  work  out  on  computation  at 
27^  days  for  the  loading.  The  charterers  completed  the  loading  in 
eight  days,  then  spent  a  day — as  they  were  entitled  to  do — in  settling 
the  accounts,  and  then  by  their  default  in  not  presenting  the  bills  of 
lading  detained  the  vessel  for  two  days.  It  was  held  that  on  the  con- 
struction of  the  charterparty  the  charterers  were  bound  to  present  the 
bills  of  lading  when  the  loading  was  completed,  notwithstanding  that 
the  original  lay  days  had  not  expired,  and  were  liable  in  damages  for 
detaining  the  vessel  for  the  two  days,  and  that  the  damages,  not  being 
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provided  for  by  the  charterparty,  were  at  large  (*'  Nolisement  " 
(Owners)  v.  Bunge,  86  L.  J.  K.B.  145;  [1917]  1  K.B.  160— C. A.). 

495.     .     By  a  charterparty  a  cargo  of  pit  props  was  "to  be 

loaded  at  the  rate  of  125  fathoms  daily  and  discharged  at  the  rate  of 
125  fathoms  daily  reversible  with  customary  steamship  dispatch,  as 
fast  as  the  steamer  can  receive  and  deliver,  during  the  ordinary  working 
hours  of  the  respective  ports,  but  according  to  the  custom  of  the 
respective  ports,  Sundays,  general  or  local  holidays  (unless  used) 
in  both  loading  and  discharging  excepted."  The  ship  loaded  a  cargo 
which  at  the  agreed  rate  gave  thirteen  days  at  the  ports  of  load- 
ing and  discharging  respectively.  At  j:he  port  of  loading  the  whole 
cargo  was  loaded  in  nine  days,  and  the  ship  was  ordered  to  N.  to  dis- 
charge. According  to  the  custom  of  the  port  at  N.  the  discharge  of 
pit  props  was  suspended  during  wet  weather  and  on  Saturday  after- 
noons. In  an  action,  by  the  shipowners  against  the  charterers  for 
demurrage,  it  was  held  that  in  the  events  which  had  happened  the 
effect  of  the  word  "  reversible  "  was  to  give  the  charterers  seventeen 
days  in  which  to  discharge  at  N.,  but  that  the  intention  to  have  fixed 
lay  days  was  clear  and  must  prevail,  and  that  neither  the  Saturday 
half -holidays  nor  wet  days  were  within  the  exception  of  "  general  or 
local  holidays  "  {Love  d  Stewart,  Lim.  v.  Rowtor  Steamship  Co.,  86 
L.  J.  P.O.  1;  [1916]  2  A.C.  527— H.L.  (Sc.) ). 

497.  .  Where  a  charterparty  or  berth  contract  does  not  con- 
tain any  express  provision  to  name  a  berth  and  does  not  provide  for 
delivery  "  at  a  berth  as  ordered,"  and  the  ship  arrives  at  the  end  of 
the  voyage  specified  in  the  charterparty,  and  is  anchored  or  moored 
waiting  for  orders,  and  is  "  ready  to  discharge  "  in  the  sense  that  there 
is  nothing  to  prevent  her  being  made  ready  at  once,  if  desired,  the  lay 
days  commence  to  run  although  she  is  not  in  a  discharging  berth 
{Armement  Adolf  Deppe  v.  Robinson  &  Co.,  86  L.  J.  K.B.  1103; 
[1917]  2  K.B.  204— C. A.). 

497.     .     Under  a  charterparty  dated  May  19,  1916,  a  steamer 

loaded  a  cargo  at  Buenos  Aires  for  French  coast  ports  between  Bor- 
deaux and  Havre,  both  ports  included,  but  Rouen  excluded,  and 
Havre  was  nominated  as  her  port  of  destination.  At  St.  Vincent  she 
received  orders  from  the  French  Admiralty  to  proceed  to  Cherbourg  to 
wait  her  turn  for  entering  Havre,  these  orders  having  been  issued  on 
March  28,  1916.  The  steamer  was  detained  for  some  days  at  Cher- 
bourg awaiting  her  turn  for  a  berth  at  Havre.  A  clause  of  the  charter- 
party  provided  :  ' '  Cargo  to  be  discharged  at  the  minimum  average  rate 
of  300  tons  per  running  day,  .  .  .  time  to  count  24  hours  after  arrival 
in  or  off  port  of  destination  whether  berth  available  or  not,  any  custom 
of  the  port  to  the  contrary  notwithstanding,  and  to  be  absolutely  ^free 
of  turn,  should  steamer  be  longer  detained  demurrage  to  be  paid  at  the 
rate  of  lOOL  sterling  per  day.  It  was  held  that,  as  the  obligation  of 
the  vessel  was  to  arrive  at  the  place  of  destination  before  demurrage 
began  to  be  payable,  and  the  charterers  had  done  nothing  to  hinder  or 
prevent  her  arrival  there,  their  obligation  to  discharge  never  attached 
at  Cherbourg,  and  thev  were  not  liable  to  pay  demurrage  ("  Plata  " 
{Owners)  v.  Ford  d:  Co^,  86  L.  J.  K.B.  1473;  [1917]  2  K.B.  593). 

498.     .     In    re    Royal    Mail    Steam    Packet    Co.,    Lim.,    and 

River  Plate  S.S.  Co.,  Lim.,   [1918]  1  K.B.  600;  79  L.  J.  K.B.  673, 
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[Supp.  13,  p.  244],  was  followed  in  Mawson  Shipping  Co.  v.  Beyer, 
[1914]  1  K.B.  304;  83  L.  J.  K.B.  290.  In  that  case  a  charterparty 
provided  that  the  ship  should  load  at  a  certain  rate  per  running  day 
"  (Sundays  excepted)  "  and  for  demurrage,  and  contained  a  clause  that 
the  owner  should  pay  as  dispatch  money  lOL  per  day  for  all  time  saved 
in  loading.  The  charterer  was  entitled  to  ten  and  a-half  lay  days  but 
only  occupied  five  days.  A  Sunday  intervened  between  the  expiration 
of  these  five  days  and  that  of  the  lay  days  allowed.  It  was  held  that 
the  charterer  was  entitled  to  six  and  a-half  days  dispatch  money. 

498.     .     On    appeal    in    Western    Steamship    Co.    v.    Amaral 

Sutherland  Co.,  [1913]  3  K.B.  366;  82  L.  J.  K.B.  1180,  [Supp.  13, 
p.  245],  a  new  trial  was  ordered,  see  [1914]  3  K.B.  55;  83  L.  J.  K.B. 
1201— C.A. 

499.     .     Laing  v.   Hollway,   1878,   3  Q.B.   D.  437;  47  L.   J. 

Q.B.  512,  was  followed  in  Mawson  Shipping  Co.  v.  Beyer,  [1914] 
1  K.B.  304;  83  L.  J.  K.B.  290,  supra. 

502.     .     A  steamer  was  chartered  to  proceed  to  Galveston,  and 

there  load  a  grain  cargo.  The  charterparty  provided  as  follows : 
"  Steamer  to  be  loaded  according  to  berth  terms,  with  customary 
berth  dispatch,  and  if  detained  longer  than  five  days,  Sundays  and 
holidays  excepted,  charterers  to  pay  demurrage  at  the  rate  of  fourpence 
(4d.)  British  sterling,  or  its  equivalent,  per  net  register  ton  per  day,  or 
pro  rata,  payable  day  by  day,  provided  such  detention  shall  occur  by 
default  of  charterers  or  their  agents."  The  steamer  was  diverted  by 
agreement  to  Newport  News.  The  lay  days  expired  on  August  31, 
1915.  Owing  to  delay  in  providing  and  loading  cargo  the  steamer  was 
not  loaded  until  September  29,  1915.  The  shipowners  claimed  damages 
outside  the  demurrage  rate  after  September  17,  on  the  ground  that  a 
"  reasonable  time  "  for  keeping  the  ship  on  demurrage  then  expired. 
It  was  held  that  the  demurrage  rate  applied  to  the  whole  period  during 
which  the  ship  was  detained,  and  that  therefore  the  shipowners  were 
not  entitled  to  recover  damages  outside  such  demurrage  rate  in  respect 
of  the  detention  of  the  steamer  (Inverkip  Steamship  Co.  v.  Bunge  & 
Co.,  86  L.  J.  K.B.  1042;  [1917]  2  K.B.  193— C.A. ). 

503.  Denizen. — The  British  Nationality  and  Status  of  Aliens  Act, 
1914,  which  repeals  the  Naturalisation  Act,  1870,  re-enacts  sec.  13  of 
the  latter  statute  in  favour  of  Letters  of  Denization  (sec.  25). 

507.  Dentist— Bellerby  v.  Heyworth,  [1910]  A.G.  377;  79  L.  J. 
Ch.  402,  [Supp.  13,  p.  245],  was  followed  in  Royal  College  of  Veterinary 
Surgeons  v.  Kennard,  [1914]  1  K.B.  92;  83  L.  J.  K.B.  267— D.,  post, 
und^Y  Veterinary  Surgeon.  See  also  R.  v.  Joint-Stock  Companies 
Registrar,  [1914]  3  K.B.  1161;  84  L.  J.  K.B.  229;  30  T.  L.  E.  707, 
ante,  under  Company. 

507.     .     A  person,   who  was  an  artificial  teeth  specialist  but 

was  neither  a  registered  dentist  nor  a  legally  qualified  medical  practi- 
tioner, while  in  the  witness-box  in  a  County  Court  stated  upon  oath, 
in  reply  to  questions  put  to  him  by  the  Judge,  that  he  was  a  dentist. 
On  appeal  from  his  conviction  by  the  Justices  for  having  taken  or  used 
the  name  or  title  of  dentist,  it  was  held  that  there  was  evidence  upon 
which  the  Justices  could  find  that  the  appellant  did  "  take  or  use  the 
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name  or  title  of  '  dentist  '  "  within  the  meaning  of  sec.  3  of  the 
Dentists  Act,  1878,  that  an  offence  had  been  committed  under  the 
Act,  and  that  the  conviction  should  not  be  disturbed  {Blain  v.  King, 
87  L.  J.  K.B.  993;  [1918]  2  K.B.  30). 

517.  Depositions.— It  is  not  necessary  that  the  illness  of  a  witness, 
whose  deposition  it  was  desired  to  read,  should  be  proved  by  the  evi- 
dence of  a  medical  man;  the  evidence  of  a  witness  who  knows  of  his 
own  knowledge,  and  not  merely  from  information  that  had  been  given 
to  him,  that  such  witness  was  so  ill  as  not  to  be  able  to  travel,  is 
sufficient  {Rex  v.  Noakes,  86  L.  J.  K.B.  594;  [1917]  1  K.B.  581— 
C.C.A.). 

518.  Deputy  Lieutenants. — The  Deputy  Lieutenants  Act,  1918, 
repeals  sees.  33  and  35  and  parts  of  sees.  30  and  34  of  the  Militia  Act, 
1882,  and  provides  that  so  much  of  the  Militia  Act,  1882,  as  pre- 
scribes the  qualifications  to  be  possessed  by  persons  appointed  to  be 
Deputy  Lieutenants  in  Great  Britain  shaU  cease  to  have  effect,  and 
after  the  passing  of  this  Act  a  person  may  be  appointed  to  be  a  Deputy 
Lieutenant  of  a  county  in  Great  Britain  if  he  possesses  the  following 
qualifications :  {a)  He  must  have  a  place  of  residence  in  the  county 
or  within  seven  miles  thereof;  (b)  He  must  be  shown  to  the  satisfaction 
of  a  Secretary  of  State  to  have  rendered  worthy  service  as  a  member  of, 
or  in  a  civil  capacity  in  connection  with,  His  Majesty's  naval,  military, 
or  air  forces. 

539.  Designs. — By  the  Patents  and  Designs  Act,  1914,  the  rights 
conferred  by  sec.  91  of  the  Patents  and  Designs  Act,  1907,  [Supp.  13, 
p.  246],  on  a  person  who  has  applied  for  protection  for  any  invention, 
design,  or  trade  mark  in  a  foreign  State  are  made  to  extend  to  his  legal 
personal  representatives  and  assignees. 

647.  Detinue. — By  a  marriage  settlement  a  husband  assigned  to 
trustees  certain  chattels  upon  trust  to  allow  them  to  be  used  by  the 
wife  during  her  life  free  from  the  control  of  her  husband.  In  an  action 
by  the  wife  against  her  husband  for  the  wrongful  detention  of  the 
chattels, — it  was  held  that  the  action  could  be  maintained  by  the  wife 
without  joining  the  trustees  of  the  settlement  as  parties  {Healey  v. 
Healey,  [1915]  1  K.B.  938;  84  L.  J.  K.B.  1454). 

566.  Diplomatic  Agents. — As  to  the  immunity  of  diplomatic  agents 
from  civil  process,  see  In  re  Republic  of  Bolivia  Exploration  Syndicate 
(No.  1),  [1914]  1  Oh.  139;  83  L.  J.  Ch.  226,  where  it  was  held  that 
waiver  of  the  privilege  must  be  proved  strictly,  and  that  such  waiver 
must  have  been  made  with  full  knowledge  of  the  privilege  and  with  the 
desire  to  waive  it. 

566.  .  Where  a  Minister,  sued  as  administrator  to  an  in- 
testate's estate,  has  waived  his  diplomatic  privilege,  with  the  consent 
of  his  Government,  at  the  initiation  of  proceedings  brought  for 
administration  of  the  estate,  such  waiver  extends  not  merely  to  judg- 
ment but  to  the  subsequent  proceedings,  including  an  order  for  pay- 
ment into  Court  of  monej^  found  on  the  taking  of  accounts  in  the 
administration  to  be  in  his  hands;  and,  therefore,  an  order  could  in 
such  a  case  be  properly  made  against  the  Minister,  after  his  diplomatic 
privilege    had    ceased    and    a    reasonable    time    thereafter    had    been 
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allowed  for  winding  up  the  affairs  of  the  Legation,  granting  leave  for  a 
writ  of  sequestration  to  issue  against  his  property  for  his  failure  to 
obey  the  order  for  payment  into  Court  {In  re  Suarez ;  Suarez  v.  Suarez 
{No.  2),  87  L.  J.  Ch.  173;  [1918]  1  Ch.  176— C. A.). 

567.     .     Triquet  v.  Bath,  1764,  1  BH.  471;  3  Burr.  1478,  was 

considered  in  In  re  Republic  of  Bolivia  Exploration  Syndicate  (No.  1), 
supra. 

569.  Direction  in  Writing. — A  person  who  has  obtained  the  control 
of  a  limited  company  in  circumstances  by  which  he  becomes  entrusted 
with  property  on  account  of  another  person,  and  who  fraudulently  con- 
verts the  property  or  its  proceeds  either  to  his  own  use  or  to  the  use  of 
the  company,  is  guilty  of  an  offence  under  sec.  1  (1)  of  the  Larceny 
Act,  1901  {Rex  v.  Grubh,  [1915]  2  K.B.  683;  84  L.  J.  K.B.  1744— 
C.C.A.). 

605.  Discovery. — Discovery  of.  documents  may  be  ordered  against 
the  guardian  ad  litem  of  a  person  of  unsound  mind  not  so  found  by 
inquisition  in  a  suit  for  nullity  of  marriage  or  for  restitution  of  conjugal 
rights  {Paspati  v.  Paspati,  [1914]  P.  110;  83  L.  J.  P.  56). 

606.     .     Where  a  document  has  come  into  existence  for  the 

purpose  of  being  laid  before  a  party's  solicitor  in  connection  with  actual 
or  apprehended  litigation,  it  is  a  privileged  document.  The  fact  that 
the  party  giving  the  information  was  under  a  misapprehension  that  the 
information  was  obtained  for  the  benefit  of  the  party  who  took  it  down 
does  not,  in  the  absence  of  fraud  or  "  trickery,"  destroy  privilege 
{Feuerheerd  v.  London  General  Omnibus  Co.,  88  L.  J.  K.B.  15;  [1918] 
2  K.B.  565~C.A.). 

607.     .     A  traverse  of  a  negative  allegation  in  a  statement  of 

claim  relating  to  a  matter  in  which  the  onus  of  proof  is  upon  the  plain- 
tiff is  not  necessarily  a  matter  "  stated  "  within  the  meaning  of 
Order  XIX.  rule  7,  and  the  Court  will  not  order  the  defendant  to  give 
particulars  in  order  to  help  the  plaintiff  to  prove  his  case.  Particularly 
so  when  the  defendant  has  pleaded  affirmatively  the  real  grounds  of  his 
defence,  and  the  object  of  the  plaintiff  in  asking  for  particulars  is  to 
obtain  information  as  to  the  exercise  of  a  discretion  by  the  defendant 
in  respect  of  which  the  defendant  is  absolutely  privileged  {Weinberger 
V.  Inglis,  87  L.  J.  Ch.  148;   [1918]   1  Ch.  133). 

608.     .     As  to  discovery  in  aid  of  a  motion  for  the  appointment 

of  a  receiver  after  judgment  for  an  account  to  be  taken  before  a  special 
referee,  see  Korkis  v.  Weir  &  Co.,  1914,  110  L.  T.  794— C. A. 

613.  Disentailing  Deed. — Section  47  of  the  Fines  and  Eecoveries 
Act,  1833,  does  not  deprive  a  Court  of  equity  of  its  jurisdiction  to  rectify 
a  disentailing  deed  in  which  a  mistake  has  been  made,  by  reason  of 
which  such  deed,  as  executed,  does  not  represent  the  intention  of  the 
parties  to  it ;  and  rectification  in  such  a  case  will  not  be  refused  on  the 
ground  that  all  the  parties  to  the  deed  are  dead  and  a  person  claims  by 
title  paramount  per  formam  doni  {Meeking  v.  Meeking,  86  L.  J.  Ch. 
97;  [1917]  1  Ch.  77). 
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613.     .     By  a  settlement  certain  lands  were  demised,  after  life 

estates  which  had  since  determined,  to  trustees  for  a  term  of  ninety- 
nine  years,  if  A.  should  so  long  live,  upon  trust  to  manage  the  estate 
and,  after  payment  of  a  jointure  rentcharge,  to  apply  the  surplus  of  the 
income  in  or  towards  the  maintenance,  education,  and  support,  or  other- 
wise for  the  benefit,  during  the  life  of  A.  of  all  or  any  of  the  children  or 
other  issue  of  the  marriage  in  their,  absolute  discretion,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  marriage  successively  in 
tail  male.  There  was  issue  of  the  marriage  one  son  and  one  daughter, 
both  of  whom  were  married,  but  had  no  issue.  The  son  was  the 
present  tenant  in  tail  male  under  the  settlement.  Two  of  the  original 
trustees  of  the  term  had  died,  and  the  surviving  two  had  retired.  Ther 
present  trustees  were  appointed  by  indenture  in  1903.  A.  was  still 
living.  It  was  held  that  there  was  no  protector  of  the  settlement,  and 
that  the  tenant  in  tail  could  effectually  bar  the  entail  without  any  one's 
consent  {In  re  Jenkins;  Jenkins  v.   Walter,  86  L.  J.  Ch.  76;   [1917] 

1  Ch.  46). 

630.  Distress,— Hackney  Furnishing  Co.  v.  Watts,  [1912]  3  K.B. 
225;  81  L.  J.  K.B.  993,  [Supp.  13,  p.  256],  was  followed  in  Jay's 
Furnishing  Co.  v.  Brand  d  Co.,  [1915]  1  K.B.  458;  84  L.  J.  K.B.  867; 
31  T.  L.  E.  124;  59  S.  J.  160— C. A.  The  facts  in  the  two  cases  were 
similar. 

637.     .     Lewis  v.  Davies,  [1913]  2  K.B.  37;  82  L.  J.  K.B.  631, 

[Supp.  13,  p.  258],  was  reversed,  [1914]  2  K.B.  469;  83  L.  J.  K.B. 
598 — C.A.,  on  the  ground  that  the  case  was  one  between  landlord  and 
execution  creditor,  and  that  sees.  6  and  7  of  8  Anne,  c.  14,  apply  only 
as  between  landlord  and  tenant.  It  was  further  held  that  sec.  60  of 
the  County  Courts  Act,  1888,  had  no  application  to  sees.  6  and  7  of 
8  Anne,  c.  14. 

6^5.     .     Distress  was  levied  for  recovery  of  inhabited  house 

duty.  The  collector  seized  a  piano  belonging  to  the  occupant's  wife,  a 
teacher  of  music.  It  was  held  that,  even  assuming  the  piano  to  be  an 
implement  of  trade,  it  was  not  exempt  by  virtue  of  sec.  4  of  the  Law 
of  Distress  Amendment  Act,  1888,  as  this  statute  applies  to  distress  for 
rent  only,  and,  moreover,  does  not  affect  the  rights  of  the  Crown.  It 
was  held  further  that  there  is  no  exemption  of  implements  of  trade  at 
common  law  for  taxes,  and  that  under  sec.  86  of  the  Taxes  Management 
Act,  1880,  the  goods  of  third  parties  are  liable  to  distress  as  the  taxes 
are  charged  on  the  land  {MacGregor  v.  Clamp,  [1914]  1  K.B.  288; 
83  L.  J.  K.B.  240). 

645.     .     In   an  action   under   sec.    4   of  the   Law   of   Distress 

Amendment  Act,  1888,  for  illegal  distraint  of  a  tool  of  the  tenant's 
trade,  the  onus  is  upon  the  tenant  to  prove  that  wearing  apparel  and 
bedding  and  tools  and  implements  of  trade  to  the  value  of  51.  were  not 
left  upon  the  premises  after  the  distress,  as  required  by  sec.  147  of  the 
County  Courts  Act,  1888  {Gonsky  v.  Duirell,  87  L.  J.  K.B.  836;  [1918] 

2  K.B.  71— C. A.). 

646.     .     The     Criminal     Justice     Administration     Act,     1914, 

provides  that  upon  levy  of  a  distress  under  the  warrant  of  a  Court  of 
summary  jurisdiction,  the  money  as  well  as  the  goods  of  the  person 
distrained  upon  may  be  taken  (sec.  4  (2) ). 
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646.     .     The     Criminal     Justice     Administration     Act,     1914, 

sec.  25  (1),  in  substitution  for  sec.  21  (3)  of  the  Summary  Jurisdiction 
Act,  1879,  enables  a  warrant  of  commitment  to  prison  for  non- 
payment of  a  fine  or  other  sum  to  be  ordered  without  previous  distress 
in  cases  where  time  for  payment  has  been  given  or  where  it  appears 
that  the  defaulter  has  no  goods  or  insufficient  goods  to  meet  the  amount 
payable.  Furthermore,  by  sec.  25  (2)  distress  may  be  ordered  for 
non-payment  in  all  cases  even  where  the  statute  does  not  so  provide. 

653.  Distribution  (1671),  Statute  of.— Where  a  son  kills  his 
father,  and  is  found  insane,  he  can  take  his  proper  share  in  his  father's 
estate  under  his  father's  intestacy.  Quaere,  where  the  father  dies 
intestate,  whether  the  Statute  of  Distributions  can  be  disregarded, 
even  if  the  son  should  not  be  found  insane  {In  re  Houghton;  Houghton 
V.  Houghton,  [1915]  2  Ch.  173;  84  L.  J.  Ch.  726). 

653.     .     A  testatrix  directed  her  trustees  after  the  death  of  her 

surviving  child  to  sell  and  convert  her  real  and  personal  esta-te  and 
divide  the  proceeds  among  her  grandchildren  as  therein  mentioned,  and 
in  the  event  (which  happened)  of  her  two  children  dying  without  issue, 
to  stand  possessed  ' '  of  my  real  and  personal  estate  and  the  proceeds  of 
the  same  upon  trust  for  those  persons  who  would  be  entitled  thereto 
under  the  statute  for  the  distribution  of  the  estates  of  intestate  persons 
in  like  manner  as  if  my  surviving  child  had  been  absolutely  seised  and 
possessed  of  the  said  real  and  personal  estate  and  had  died  intestate." 
The  real  estate  had  not  been  sold,  and  was  claimed  by  the  heir-at-law 
and  the  next-of-kin  of  the  surviving  child  and  by  the  heir-at-law  of  the 
testatrix  as  not  being  disposed  of.  It  was  held  that  the  words  "as  if 
my  surviving  child  had  been  absolutely  seised  of  the  same  "  excluded 
the  next-of-kin,  and  that  the  real  estate  had  not  been  converted ;  that 
the  words  "  under  the  statute  for  the  distribution  of  the  estates  of 
intestate  persons  "  meant  no  more  than  if  for  these  words  there  had 
been  substituted  the  words  "  by  law  ";  and  that  the  heir-at-law  of  the 
surviving  child  took  the  real  estate  {In  re  Hughes;  Loddiges  v.  Jones, 
[1916]  1  Ch.  493;  85  L.  J.  Ch.  476). 

653.     .     Where  a  testator  gives  a  fund  in  trust  to  pay  the 

income  to  G.  for  hfe  and  then  to  E.  for  life,  and  at  the  decease  of  the 
survivor  to  the  "  persons  who  at  the  decease  of  such  survivor  shall  be 
of  the  blood  of  G.  and  of  kin  to  him  and  who  under  the  statutes  of 
distribution  of  intestates '  effects  would  be  entitled  to  his  personal  estate 
if  he  were  dead  unmarried  and  intestate,"  and  in  the  event  E.  survives 
G.  for  many  years,  the  class  representing  the  next-of-kin  of  G.  is  an 
artificial  class,  and  is  to  be  ascertained  as  at  the  death  of  G.  if  G.  had 
died  at  the  same  date  as  E.  {In  re  MelUsh;  Day  v.  Withers,  [1916] 
ICh.  562;85L.  J.  Ch.  433). 

654.     .     In  re  Gist;  Gist  v.  Timbrill,  [1906]  2  Ch.  280;  75  L.  J. 

Ch.  657,  [Supp.  13,  p.  259],  was  followed  in  In  re  White;  White  v. 
White,  1914,  111  L.  T.  274;  58  S.  J.  611.  In  that  case  a  father  had 
covenanted  with  his  brother  to  pay  off  a  mortgage  debt,  and  had  died 
without  carrying  out  such  covenant,  leaving  four  children,  and  the 
brother  had  subsequently  died  intestate.  It  was  held  that  the  four 
children  were  entitled  to  receive  their  share  of  the  personal  estate  of 
the  intestate  without  first  making  good  the  moneys  secured  by  the 
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mortgage,  since  although  they  took  as  representing  their  father,  they 
took  by  original  title  and  not  under  or  through  him. 

679.  Divorce. — A  husband  having  threatened  to  break  up  the  home, 
which  led  to  the  execution  of  a  deed  of  separation,  failed  to  keep  up 
the  payments  under  the  deed.  In  the  circumstances  of  the  case,  having 
also  committed  adultery,  he  was  held  guilty  of  desertion.  But  quxre, 
whether  in  all  cases  mere  failure  to  pay  will  avoid  the  consequences  of 
a  deed  {Smith  v.  Smith,  [1915]  P.  288;  85  L.  J.  P.  16). 

679.     .     Desertion  cannot  arise  apart  from  a  separation  without 

the  consent  of  the  party  alleging  desertion.  A  deed  of  separation 
involves  consent,  and  although  by  reason  of  the  parties  mutually 
repudiating  the  deed,  desertion  may  then  arise,  mutual  repudiation  of 
the  deed  cannot  be  said  to  take  place,  where  only  one  party  repudiates 
it  by  failing  to  pay  an  allowance  under  it,  and  the  other  party  seeks  to 
enforce  it.  In  such  a  case  the  latter  party,  having  treated  the  deed 
as  subsisting,  is  debarred  from  contending  that  desertion  is  still  running, 
which  is  inconsistent  with  the  subsistence  of  the  deed  {Roe  v.  Roe 
{No.  1),  [1916]  P.  163;  85  L.  J.  P.  141). 

679.     .     Where    by   a    deed   of   separation   the   parties   have 

covenanted  not  to  institute  proceedings  in  respect  of  offences  committed 
prior  to  the  deed,  and  the  subsequent  adultery  of  the  husband  revives 
prior  acts  of  cruelty  so  as  to  entitle  the  wife  to  a  divorce,  and  the 
husband  does  not  set  up  the  deed,  the  wife  may  be  granted  a  divorce 
without  having  to  go  through  the  preliminary  of  an  action  getting  the 
deed  set  aside  {Thompson  v.  Thompson,  [1916]  P.  165 ;  85  L.  J.  P.  165). 
But  see  contra,  Lipman  v.  Lipman,  [1916]  P.  25;  85  L.  J.  P.  23.  See 
also  Wilson  v.  Wilson,  32  T.  L.  R.  484. 

679.     .     Although    it   must   be   taken,    as   the   result   of   the 

authorities,  that  certain  defences  under  the  Matrimonial  Causes  Act, 
1857,  to  petitions  for  dissolution  of  marriage  may  be  fatal  in  a  petition 
for  damages  only  under  sec.  33  of  the  same  Act,  it  does  not  follow  that 
a  claim  for  damages  stands  or  falls  in  all  cases  with  a  petition  for  dis- 
solution. A  petition  for  damages  only  may  be  filed  without  a  claim 
for  dissolution,  and  a  claim  for  damages,  if  still  untried,  may  still  exist 
after  a  petition  for  dissolution  has  come  to  final  judgment.  The  right 
to  claim  damages  cannot  depend  upon  the  question  whether  there  is 
any  longer  a  wife,  as  this  form  of  remedy  has  been  decided  to  be  still 
open  to  a  husband  after  the  death  of  his  wife.  The  right  of  action  for 
damages  accrues  to  a  petitioning  husband  from  the  tortious  act  of  a 
co-respondent  committed  whilst  there  was  still  a  wife  in  existence,  and 
that  right,  if  not  previouslj^  brought  to  the  test  of  trial,  does  not  abate 
in  consequence  of  the  dissolution  of  the  marriage  by  the  decree  absolute 
any  more  than  it  would  abate  in  consequence  of  its  dissolution  by 
reason  of  the  wife's  death.  In  such  a  case  an  application  for  the  wife's 
costs,  before  the  claim  for  damages  is  disposed  of,  is  premature  {Stocker 
V.  Stocker,  86  L.  J.  P.  156;  (1917]  P.  264). 

679.  .  In  a  suit  by  a  wife  for  dissolution  of  marriage,  unde- 
fended by  the  husband,  on  grounds  of  desertion  and  adultery,  the  Court 
will  not  take  notice  of  a  deed  providing  for  the  parties  living  apart  and 
for  the  payment  of  an  allowance  by  the  husband,  when  the  husband 
has    himself    repudiated    the    deed    by    failing    to    complv    with    the 
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stipulation  for  payment  and  the  wife  has  not  sued  under  the  deed. 
Senihle,  even  if  defending  the  suit,  the  husband  could  not  avail  himself 
of  the  deed  {Looker  v.  Looker,  87  L.  J.  P.  72;  [1918]  P.  132). 

680.     .     On  an  issue  raised  by  a  co-respondent  of  collusion  by 

the  petitioner  and  respondent  to  present  a  false  case  and  obtain  a  decree 
contrary  to  the  justice  of  the  case,  and  on  the  trial  of  the  issues  as  to 
adultery  and  collusion  between  the  petitioner  and  the  co-respondent, 
the  evidence  was  admitted  against  the  co-respondent  of  a  third  person 
as  to  the  statements  made  to  the  petitioner  by  that  third  person,  to 
whom  the  respondent,  not  being  a  party  to  the  issue,  had  confessed  her 
misconduct.  The  evidence  was  admitted  on  the  ground  of  its  relevancy 
as  to  what  materials  the  petitioner  had  for  presenting  his  case,  having 
regard  to  the  plea  of  collusion  {Farulli  v.  Farulli,  86  L.  J.  P.  35; 
[1917]  P.  28;  116  L.  T.  18;  61  S.  J.  116). 

681.     .     On    the   exercise  of  the   discretion  of  the   Court   in 

favour  of  a  petitioner  who  has  been  guilty  of  misconduct,  see  Habra  v. 
Habra,  [1914]  P.  100;  83  L.  J.  P.  54  (where  a  wife  had  condoned  the 
misconduct  and,  by  her  persistent  refusal  to  cohabit,  had  conduced  to 
it);  Cleland  v.  Cleland,  1914,  109  L.  T.  744;  30  T.  L.  K.  169  (where 
the  Court  was  satisfied  that  the  husband  would  not  have  committed 
adultery  but  for  the  gross  misconduct  of  the  wife);  and  Hampson  v. 
Hampson,  [1914]  P.  104;  83  L.  J.  P.  53  (where,  among  other  circum- 
stances in  favour  of  the  petitioner,  the  man  with  whom  she  had  com- 
mitted misconduct  had  promised  to  marry  her).  The  petitioner  who 
asks  for  the  exercise  of  the  Court's  discretion  must  make  fuU  disclosure 
both  in  the  petition  and  on  the  hearing,  and  the  exercise  of  the  discre- 
tion must  be  specifically  asked  for  in  the  prayer  of  the  petition  (King 
V.  King,  [1915]  P.  88;  84  L.  J.  P.  80).  See  also  Mines  v.  Mines, 
[1918]  P.  364;  87  L.  J.  P.  220. 

681,     .     A  wife  having  commenced  proceedings  for  a  divorce 

on  the  ground  of  the  husband's  adultery  and  of  his  statutory  desertion 
in  failing  to  comply  with  an  order  for  restitution  of  conjugal  rights 
without  reasonable  cause,  the  husband  failed  to  put  in  a  defence  until 
after  the  petition  had  been  set  down  as  undefended.  He  then  obtained 
leave  to  file  an  answer  in  which  he  denied  that  he  had  committed 
adultery,  alleged  that  the  wife  herself  had  been  guilty  of  adultery,  and 
asked  for  a  decree  of  dissolution  of  marriage  in  his  favour.  At  the 
hearing  the  husband  denied  that  he  had  been  guilty  of  adultery;  but 
the  wife's  guilt  was  admitted  and  proved,  and  her  petition  dismissed. 
On  the  husband's  cross-petition,  the  Judge  found  as  a  fact  that  the 
husband  had  separated  from  his  wife  without  any  justification,  com- 
mented adversely  on  the  husband's  conduct  in  letting  the  wife's  petition 
go  undefended  for  so  long,  and  declined  to  exercise  in  favour  of  the 
husband  the  discretion  vested  in  him  by  sec.  31  of  the  Matrimonial 
Causes  Act,  1857.  On  appeal,  it  was  held  that  the  Court  of  Appeal 
could  not  interfere  with  the  exercise  by  the  Judge  of  his  discretion 
(Wickins  v.  Wickins,  87  L.  J.  P.  155;  [1918]  P.  265— C. A.). 

681.     .     A  wife,  married  in  1900,  was  deserted  by  her  husband 

in  1911.  In  1916  she  obtained  a  decree  nisi  for  the  dissolution  of  her 
marriage.  The  King's  Proctor  intervened,  and  it  was  found  that  since 
1911  she  had  been  living  with  her  mother  and  stepfather  at  their  farm 
as  one  of  the  family,  where  -she  had  committed  adultery  with  the  son  of 
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her  stepfather,  who,  she  said,  was  willing  to  marry  her.  Hill,  J., 
found  that  the  wife  had  not  wilfully  concealed  material  facts,  and  that 
the  husband  had  not  conduced  to  the  adultery,  and  in  the  exercise  of 
his  discretion  under  sec.  31  of  the  Matrimonial  Causes  Act,  1857, 
rescinded  the  decree  nisi.  On  appeal,  held,  that  the  discretion  had 
been  judicially  exercised,  and  that  the  Court  of  Appeal  could  not  inter- 
fere {Holland  V.  Holland,  87  L.  J.  P.  142;  [1918]  P.  273;  119  L.  T. 
266— C. A.). 

681.     .     On  the  King's  Proctor's"  intervention  a  petitioner  who 

makes  a  substantial  admission  of  the  adultery  charged  against  him  or 
her,  has  the  onus  cast  upon  him  or  her  of  showing  cause  why  the  inter- 
vention should  not  succeed  by  reason  of  some  matter  calling  for  the 
exercise  of  its  discretion  by  the  Court,  and  therefore  has  to  begin 
(Ostick  V.  Ostick,  86  L.  J.  P.  6;  [1917]  P.  20). 

681.     .     On   the   intervention   of   the    King's    Proctor   on   the 

ground  of  suppression  of  material  facts,  the  Court  has  a  discretion  to 
consider  the  bona  fides  of  the  petitioner  in  withholding  from  the  Court 
the  material  fact  of  his  own  adultery,  and  may  make  allowance  for 
ignorance  of  legal  subtleties  on  the  part  of  a  person  in  humble  life 
(Hook  V.  Hook,  86  L.  J.  P.  41 ;  [1917]  P.  56). 

681.     .     The  statutory  desertion  arising  under  the  Matrimonial 

Causes  Act,  1884,  sec.  5,  by  reason  of  the  failure  of  a  spouse  to  comply 
with  a  decree  for  restitution  of  conjugal  rights  is  a  discretionary  bar 
bnly  to  his  or  her  claim  for  relief  on  the  ground  of  the  subsequent  mis- 
conduct of  the  other  spouse  {Stone  v.  Stone,  86  L.  J.  P.  101;  [1917] 
P.  125). 

• 

682.     .     Between  the  decree  nisi  and  the  decree  absolute  the 

Court  allowed  the  intervention,  on  terms,  of  a  lady  with  whom  the 
respondent  was  alleged  in  the  petition  to  have  committed  adultery, 
but  who  had  not  intervened  before  trial  to  be  made  a  party  to  the  suit 
(French  v.  French,  1914,  30  T.  L.  K.  584). 

682.     .     On  cross-petitions  a  decree  nisi  was  made  in  favour  of 

the  wife.  Before  it  was  made  absolute,  a  stranger  obtained  leave  to 
intervene  on  the  allegation  that  the  wife  had  misconducted  herself  with 
him,  no  terms  as  to  costs  being  imposed.  Afterwards  the  wife  applied 
that  he  be  ordered  to  give  security  for  costs.  It  was  held  that  the 
Court  had  no  jurisdiction  (Gilroy  v.  Gilroy,  [1914]  P.  122;  83  L.  J.  P. 
49— C.A.). 

683.  .  Substituted  service  of  a  citation  and  petition  for  dis- 
solution of  marriage  may  be  effected  on  a  husband,  engaged  on  active 
service  with  the  Fo'irces  of  the  Crown,  when  personal  service  cannot  be 
had,  although  it  may  be  impossible  to  proceed  with  the  petition  during 
time  of  war  in  the  event  of  the  proceedings  being  defended  (Turner  v. 
Turner,  [1916]  P.  324;  86  L.  J.  P.  13). 

683.  .  A  wife  petitioned  for  divorce  on  the  grounds  of  deser- 
tion and  adultery  by  her  husband.  She  alleged  that  he  was  living 
with  a  woman,  who  passed  as  his  wife,  in  New  York.  The  case  was 
undefended.  The  wife  asked  for  leave  to  prove  the  adultery  in  New 
York  by  the  affidavit  evidence  of  two  persons  resident  there  to  save 
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the  expense  of  a  commission,  as  she  was  of  limited  means.  Shear- 
man, J.,  refused  the  application,  and  declined  to  exercise  his  discretion 
under  the  Act,  because  he  disapproved  of  the  recent  practice  of  allow- 
ing adultery  to  be  proved  by  affidavit  evidence.  It  was  held  that,  in 
the  circumstances,  Shearman,  J.,  was  justified  in  refusing  leave;  and, 
further,  that  if  evidence  were  to  be  taken  of  absent  persons,  evidence 
given  on  commission  would  be  preferable  to  afiidavit  evidence  {Oayer 
v.  Gayer,  86  L.  J.  P.  73;  [1917]  P.  64— C. A.). 

683.     .     An  entry  in  a  register  of  births  and  a  certified  copy  of 

it  are  respectively,  without  being  conclusive  or  in  a  proper  case  irrebut- 
table, prima  facie  evidence  of  all  such  matters  as  are  required  by 
statute  to  be  particulars  of  the  entry,  and  not  merely  of  the  fact  of  a 
birth.  Where  a  husband  negatives  access  to  his  wife  within  a  given 
period,  an  entry  of  the  birth  of  her  child,  conceived  in  the  ordinary 
course  during  that  period,  or  a  certified  copy  of  that  entry,  is  -prima 
jaci  evidence  of  the  date  as  well  as  the  fact  of  the  birth,  and,  therefore, 
inferentially  of  the  misconduct  of  the  wife  (Brierley  v.  Brierley,  87 
L.  J.  P.  153;  [1918]  P.  257). 

683.     .     The  Court  has  an  inherent  jurisdiction  to  separate  the 

trials  of  the  issues  in  a  matrimonial  suit  to  insure  that  justice  may  be 
done  as  between  all  parties,  and,  in  the  absence  of  any  precise  rule  of 
practice  strictly  applicable,  may  assume  the  powers  conferred  in  sub- 
stance to  this  effect  by  the  Rules  of  the  Supreme  Court,  Order  XXXVI. 
rule  7.  The  jurisdiction  should  be  sparingly  exercised  and  on  the  prin- 
ciple that,  as  far  as  possible,  no  disadvantage  should  be  imposed  on  any 
particular  party  to  the  proceedings.  The  right  to  apply  for  separate 
trials  of  an  issue  or  issues  attaches  alike  to  the  petitioner  and  the 
respondents,  or  any  of  them  (Myers  v.  Myers,  87  L.  J.  P.  159;  [1918] 
P.  260). 

683.     .     The  Divorce  Division  has  an  absolute  discretion  as  to 

costs  under  the  Divorce  Act,  1857,  sec.  34,  and  it  is  an  established 
rule  not  to  award  them  to  a  petitioning  husband  against  a  co-respon- 
dent, who  had  no  knowledge  that  the  respondent  was  married,  but  the 
rule  is  too  broadly  stated  as  laying  down  that  the  co-respondent,  in 
order  to  be  condemned,  must  have  that  knowledge  at  the  time  when 
he  first  misconducts  himself.  The  Court  is  not  precluded  from  award- 
ing costs,  when  knowledge  is  established,  by  the  mere  fact  that  the 
co-respondent  has  also  committed  adultery  at  a  date  before  he  had 
knowledge.  In  a  case  where  proof  of  misconduct,  anterior  to  the  date 
when  knowledge  was  fixed  upon  the  co-respondent,  depended  upon 
confessions,  the  Court  awarded  costs  against  the  co-respondent  (Norris 
V.  Norris,  87  L.  J.  P.  119;  [1918]  P.  129). 

683.     .     On  an  application  under  the  Matrimonial  Causes  Act, 

1857,  sec.  28,  for  leave  to  dispense  with  a  co-respondent  in  respect  of  a 
charge  of  adultery  with  a  man  unknown,  it  was  held  that  the  respondent, 
who  had  been  given  notice  of  the  application,  had  no  locus  standi  to  be 
heard  {Dohson  v.  Dohson,  [1916]  P.  110;  85  L.  J.  P.  150). 

683.     .     At  the  hearing  of  an  undefended  petition  an  order  was 

made  nunc  pro  tunc  giving  leave  to  read  as  evidence  an  affidavit,  used 
on  an  application  to  proceed  without  a  co-respondent,  the  deponent 
having  died  since  swearing  the  affidavit,  and  no  application  having  be^n 
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made  before  the  hearing  for  leave  to  read  the  affidavit  {Williams  v. 
WiUiams,  [1916]  P.  130;  85  L.  J.  P.  137). 

683.     .     Matrimonial  suits  are  personal  actions,  and  abate  with 

the  death  of  a  husband  or  wife,  party  to  them.  When  no  order  for  costs 
of  the  wife  has  been  made  prior  to  the  abatement,  and  there  is  in 
consequence  no  available  fund  in  Court,  there  is  no  power  in  the  Divorce 
Division  to  entertain  any  application  by  the  wife  for  her  costs,  whatever 
remedy  the  wife  may  have  at  common  law  for  necessaries  {Maconochie 
V.  Maconochie,  [1916]  P.  326;  86  L.  J.  P.  10). 

683.  .  On  the  motion  of  the  King's  Proctor,  on  hie  interven- 
tion in  a  suit  in  which  the  petitioner  had  originally  proceeded  as  a  poor 
person,  no  order  having  been  made  for  the  petitioner  to  defend  the 
intervention  as  a  poor  person,  the  decree  nisi  was  rescinded,  the  petition 
dismissed,  and  the  petitioner  condemned  in  the  costs  of  the  King's 
Proctor  (Roberts  v.  Roberts,  [1'916]  P.  187;  85  L.  J.  P.  168). 

683.     .     The  fact  that  a  petitioning  husband  has  been  admitted 

to  sue  as  a  poor  person  is  no  ground  for  departing  from  the  usual  practice 
of  ordering  him  in  a  proper  case  to  give  security  for  his  wife's  costs  or 
pay  her  alimony  pendente  lite  (Grinham  v.  Grinham,  [1916]  P.  1; 
85  L.  J.  P.  20). 

683.     .     The  general  rule  that  a  wife  shall  not  be  condemned  in 

the  costs  of  litigation  with  her  husband  in  the  Divorce  Division  without 
evidence  of  her  having  separate  estate  does  not  extend  to  cases  in  which 
she  is  party  to  intervention  proceedings  in  that  Division.  In  interven- 
tion proceedings  the  Court  has  an  absolute  discretion  as  to  costs.  This 
discretion  is  conferred  by  the  Matrimonial  Causes  Act,  1878,  sec.  2, 
which  is  silent  as  to  separate  estate,  and  the  Court  exercises  its  power 
as  it  may  think  proper  in  intervention  proceedings  to  make  orders  for 
costs  against  a  married  womaii  without  evidence  of  her  having  separate 
estate  {Kennard  v-.  Kennard;  Morris  v.  Morris,  [1915]  P.  194;  84  L.  J. 
P.  172). 

688.  Documents,  Discovery  of. — Birmingham  &  Midland  Motor 
Omjiibus  Co.  V.  /_;.  (f-  N.  W.  Railway,  [1913]  3  K.B.  850;  83  L.  J.  K.B. 
474,  [Supp.  13,  p.  263],  was  followed  in  Adam  Steamship  Co.  v. 
London  Assurance  Corporation,  [1914]  3  K.B.  1256;  83  L.  J.  K.B. 
1861 — C.A.,  where  in  an  action  on  a  policy  of  marine  insurance  to 
recover  a  constructive  total  loss  the  underwriters,  in  making  discovery 
of  documents,  claimed  privilege  from  production  in  respect  of  certain 
cables  and  correspondence  which  passed  between  the  Salvage  Associa- 
tion and  their  agents  abroad  after  notice  of  abandonment  had  been 
given  and  refused  and  before  the  commencement  of  the  action,  "  such 
cables  and  correspondence  being  with  regard  to  the  subject-matter  of 
this  litigation  and  expressing  or  for  the  purpose  of  obtaining  advice  or 
evidence  to  be  used  in  it  or  for  the  purpose  of  leading  to  the  obtaining 
of  evidence  to  enable  the  defendants'  solicitors  properly  to  conduct  the 
action  on  their  behalf."     This  was  held  a  good  claim  of  privilege. 

688.     .     A  shorthand  note  was  taken  of  two  actions  in  the  High 

Court  for  the  purpose  of  an  action  in  the  High  Court,  and  a  transcript 
made.     It  was  held  that  such  transcript  being  merely  of  matter  publici 
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juris  was  not  privileged  from  discovery  (Lambert  v.  Home,  [1914] 
3  K.B.  86;  83  L.  J.  K.B.  1091— C.A.). 

688.     .     The  rule   that  a   shareholder  has   a  right  to  see   an 

opinion  of  counsel  obtained  on  behalf  of  the  company  does  not  apply 
where  the  shareholder  has  brought  an  action  against  the  company 
(Woodhouse  &  Co.  v.  Woodhouse,  1914,  30  T.  L.  K.  559— C. A.). 

688.     .     The   rule  which  protects   documents  from  discovery 

where  their  disclosure  would  be  injurious  to  the  public  int-erest  is  not 
limited  to  public  official  documents,  but  extends  to  documents  of  a 
private  character,  such  as  communications  which  have  passed  between 
one  of  the  parties  to  the  action  and  his  agent ;  the  foundation  of  the  rule 
being  that  the  information  cannot  be  disclosed  without  injury  to  the 
public  interest,  and  not  that  the  documents  are  official  or  confidential 
(Asiatic  Petroleum  Co.  v.  Anglo-Persian  Oil  Co.,  [1916]  1  K.B.  822; 
85  L.  J.  K.B.  1075— C.A.). 

690.     .     An  order  under  Order  XXXI.  rule  19  a  (3)  may  be  piade 

ex  parte  (Henty  &  Gardners  v.  Beckett,  [1914]  2  Ir.  K.  206). 

691.     .     For  further  cases  on  Discovery  of  Documents,  see 

under  Discovery,  ante. 

692.  Dogs. — The  defendant's  daughter,  aged  seventeen,  was  the 
owner  of  a  dog  for  which  she  took  out  a  licence  in  her  own  name,  and 
the  food  for  which  she  paid  for  out  of  her  own  earnings,  the  defendant 
consenting  to  the  dog  living  in  his  house.  The  dog,  which  had  pre- 
viously attacked  other  dogs  to  the  knowledge  of  the  defendant  and  his 
daughter,  whilst  so  kept,  killed  a  dog  belonging  to  the  plaintiff.  The 
daughter  had  control  of  the  dog.  It  was  held  that  the  defendant  was 
not  liable  (North  v.  Wood,  [1914]  1  K.B.  629;  83  L.  J.  K.B.  587). 

701.  Domicil. — As  to  service  of  process  out  of  the  jurisdiction  in 
suits  for  restitution  of  conjugal  rights,  see  De  Gasquet  James  (Countess) 
V.  Mecklenburg-Schwerin  (Duke),  [1914]  P.  53;  83  L.  J.  P.  40,  as 
explained  in  Pemn  v.  Perrin;  Powell  v.  Powell,  [1914]  P.  135; 
83  L.  J.  P.  69,  post,  under  Kestitution  of  Conjugal  Rights,  and  see 
now  Divorce  Rules  221,  222. 

701.     .     The  Divorce  Court  has  jurisdiction  to  entertain  a  suit 

for  judicial  separation  where  the  parties,  although  resident  for  the  time 
being  in  England,  are  alleged  to  be  domiciled  abroad.  The  Ecclesias- 
tical Courts  had  power  to  grant  a  divorce  a  mensd  et  thoro  where  the 
matrimonial  home  was  in  England,  although  the  parties  were  domiciled 
abroad,  and  even  when  the  acts  complained  of  were  committed  outside 
the  jurisdiction,  and  by  the  Matrimonial  Causes  Act,  1857,  the  Court 
has  power  to  grant  all  forms  of  relief  formerly  granted  by  those  Courts 
(Anghinelli  v.  Anghinelli,  87  L.  J.  P.  175;  [1918]  P.  247— C. A.). 


VOLUME  V. 

5.  Donatio  Mortis  Causa. — W.,  when  about  to  undergo  a  serious 
operation,  from  the  effects  of  which  he  died,  placed  a  number  of  bearer 
bonds  in  a  parcel,  and  wrote  his  wife's  name  on  the  parcel.     He  then 
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left  the  parcel  at  his  bank  in  a  locked  box,  of  which  he  retained  the- 
key.  He  handed  a  list  of  the  bonds  to  his  wife,  and  afterwards  gave 
her  the  key  of  the  box;  and  she,  under  his  direction,  then  locked  the 
list  and  the  key  in  a  drawer  in  her  own  room,  of  which  she  always  kept 
the  key..  It  was  held  that  this  constituted  an  effectual  donatio  mortis 
causa  of  the  bonds  to  the  wife  {In  re  Wasserherg;  Union  of  London  and- 
Smiths  Bank  v.  Wasserherg,  [1915]  1  Ch.  195;  84  L.  J.  Ch.  214). 

5.     .     A  person's  own  promissory  note  is  not  a  proper  subject 

of  a  donatio  mortis  causa,  and  can  create  no  liability  as  such  against  the 
deceased  donor's  estate  {In  re  Leaper;  Blythe  v.  Atkinson,  [1916] 
1  Oh.  579;  85  L.  J.  Ch.  644). 

5.     .     The  delivery  by  the, owner  of  a  document  of  title  in  the 

form  of  a  Post  Office  Savings  Bank  deposit  book,  which  certifies  that 
the  owner  had  been  registered  as  the  holder  of  an  Exchequer  bond  to  be 
issued  on  the  request  of  the  owner  and  surrender  of  the  book,  is  a  good 
donatio  mortis  causa  of  the  bond  {In  re  Lee;  Treasury  Solicitor  v. 
Pairott,  87  L.  J.  Ch.  594;  [1918]  2  Ch.  320). 

12.  Drainage. — The  Land  Drainage  Act,  1918,  amends  the  Land 
Drainage  x\ct,  1861,  and  makes  further  provision  for  the  drainage  of 
agricultural  land. 

17.  Drains  and  Sewers. — A  pipe  (not  being  a  drain  for  the  drainage 
of  a  block  of  houses  by  combined  operation)  which  carries  off  the 
internal  drainage  of  one  house  only,  but  which  also  receives  and  carries 
off  the  rain-water  from  the  roofs  of  the  adjoining  houses  on  either  side, 
was  held  to  be  a  sewer  and  not  a  drain  within  sec.  250  of  the  Metropolis 
Management  Act,  1855  {Kershaw  v.  Paine,  1914,  78  J.  P.  149; 
12  L.  G.  R.  297). 

21.     .     Sykes  v.  Sowerby  Urban  Council,  [1900]  1  Q.B.  584; 

69  L.  J.  Q.B.  464,  was  followed  in  Yorkshire  {W.  R.)  Rivers  Board  v. 
Linthivaite  Urban  Council  {No.  2),  1915,  84  L.  J.  K.B.  1610;  113  L.  T. 
547. 

33.  Easement. — A  lease  demised  certain  lands  with  power  to  carry 
on  thereon  the  trade  of  coke  manufacturers  and  miners.  The  plaintiff 
held  adjoining  land,  subject  to  the  powers  granted  by  the  said  mining 
lease.  Coal  dust  was  carried  from  the  mine  in  large  quantities  towards 
the  plaintiff's  slaughter-house,  covering  the  articles  therein,  including 
the  meat  and  sausages.  It  was  held  that  whether  or  not  a  common  law 
easement  to  commit  a  nuisance  of  the  foregoing  kind  could  exist,  it  had 
not  been  granted  in  the  present  case,  and  the  lease  in  question  did  not 
confer  a  power  to  commit  the  nuisance  {Pivllhach  Colliery  Co.  v. 
Woodman,  [1915]  A.C.  634;  84  L.  J.  K.B.  874;  31  T.  L.  R.  271— 
H.L.). 

35.     .     The  appellant  agreed  with  tiie  respondents  to  allow 

them  to  affix  bills,  advertisements,  and  posters  to  the  flank  wall  of  a 
building  to  be  erected  on  property  of  which  he  was  the  owner,  for  a 
period  of  four  years,  at  an  agreed  rent.  He  afterwards  let  the  property 
to  a  third  person.  The  agreement  was  not  referred  to  in  the  lease,  and 
no  assignment  of  the  interest  of  the  appellant  in  it  was  made  to  the 
lessee.     The  lessee  refused  to  allow  the  respondents  to  post  their  bills 
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and  advertisements  upon  the  building.  It  was  held  that  the  agreement 
created  no  estate  or  interest  in  the  land,  nor  an  easement  to  which  the 
land  was  subject,  but  was  only  a  licence  for  a  certain  time,  creating  a 
personal  obligation  on  the  part  of  the  licensor,  and  that  he  was  liable 
in  damages  for  the  breach  of  it  {King  v.  Allen  &  Sons,  Billposting,  Lim., 
[1916]  2  A.C.  54;  85  L.  J.  P.O.  229— H.L.  (Ir.) ). 

38.     .     De   la   Warr   (Earl)  v.   Miles,   1881,   17  Ch.   D.   535; 

50  L.  J.  Ch.  754,  and  Dawson  v.  McGroggan,  [1903]  1  Ir.  E.  92,  were 
distinguished  in  Lyell  v.  Hothfield  (Lord),  [1914]  3  K.B.  911;  84  L.  J. 
JC.B.  251 ;  post,  under  Prescription. 

64.  Education. — The  Elementary  Education  (Fee  Grant)  Act, 
1916,  repeals  the  words  ' '  and  under  fifteen  ' '  in  the  Elementary  Educa- 
tion Act,  1891,  so  that  the  fee  grant  may  be  paid  in  respect  of  scholars 
of  that  age  or  over. 

64.  .  The  parents  of  children  of  elementary  school  age  resid- 
ing in  a  public  elementary  school  district  have  a  legal  right  to  the  free 
education  of  their  children  in  any  public  elementary  school  in  the  dis- 
trict where  there  is  accommodation  for  them,  and  the  children  cannot 
be  excluded  therefrom  unless  upon  reasonable  grounds  not  inconsistent 
with  that  legal  right.  The  power  given  to  the  Board  of  Education  by 
the  Code  of  Regulations  for  Public  Elementary  Schools  in  England, 
1912,  articles  26  (b)  and  53  (a),  to  allow  admission  to  be  refused  on 
reasonable  grounds  does  not  therefore  enable  the  Board  to  determine 
this  legal  right  by  allowing  admission  to  be  refused  because  of  non- 
payment of  fees  or  money  contributions  by  the  parents  {Gateshead 
Guardians  v.  Durham  County  Council,  87  L.  J.  Ch.  113;  [1918]  1  Ch. 
146_C.A.). 

67.  .  A  dispute  had  arisen  between  the  managers  of  a  non- 
provided  elementary  school  and  the  education  committee  of  a  county 
council,  the  local  education  authority,  as  to  whether  the  wages  of  the 
school-cleaner  should  be  6s.  or  9s.  a  week,  the  latter  refusing  to  pay 
more  than  6s.  This  dispute  led  to  an  action  in  the  County  Court  in 
which  the  local  education  authority  claimed  from  the  managers  moneys 
they  had  in  hand  arising  from  garden  produce,  &c.,  and  out  of  which 
the  managers  counter-claimed  to  reimburse  themselves  the  extra  3s. 
a  week  they  had  paid  for  many  weeks  to  the  school-cleaner.  It  was 
held  that  the  County  Court  Judge  had  no  jurisdiction  to  entertain  the 
action.  This  dispute  was  one  which,  arising  as  it  did  out  of  the  expense 
of  the  administration  of  a  non-provided  elementary  school,  was,  by  the 
operation  of  sub-sec.  3,  sec.  7  of  the  Education  Act,  1902,  for  the 
decision  of  the  Board  of  Education  alone ;  moreover,  even  if  the  Board 
of  Education  had  declined  to  entertain  the  dispute,  that  circumstance 
would  not  give  jurisdiction  to  the  County  Court  {West  Suffolk  County 
Council  V.  Olorenshaw,  [1918]  2  K.B.  687). 

68.     .     Plaintiff    was    engaged    as    master    of    a    non-provided 

school  under  an  agreement  with  the  managers  under  which  neither 
party  might  terminate  the  agreement  by  giving  three  months'  notice. 
An  examination  of  the  school  in  its  proficiency  in  religious  instruction 
was  held  by  the  assistant  diocesan  inspector,  who  reported  adversely 
upon  the  result  of  the  examination.  The  plaintiff  wrote  a  letter  of 
protest  to  the  inspector  in  consequence  of  which  the  managers  gave  him 
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three  months'  notice  to  determine  his  engagement.  The  consent  of 
the  local  education  authority  was  not  given  to  the  dismissal.  There 
were  six  managers  of  the  school,  three  of  whom  were  irregularly  elected. 
Upon  action  by  the  plaintiff  to  restrain  the  managers  from  acting  upon 
the  notice,  it  was  held  by  Peterson,  J.,  that  the  Education  Act,  1902, 
sec.  7,  sub-sec.  1  (c),  which  provides  that  in  the  case  of  non-provided 
schools  the  consent  of  the  local  education  authority  shall  "  be  required 
to  the  dismissal  of  a  teacher,  unless  the  dismissal  be  on  grounds  con- 
nected with  the  giving  of  religious  instruction  in  the  school,"  was 
merely  a  condition  of  the  maintenance  of  the  school  by  the  local  educa- 
tion authority,  and  did  not  confer  any  rights  on  a  teacher  as  between 
him  and  the  managers.  But  it  was  held  by  the  Court  of  Appeal,  with- 
out deciding  whether  the  Education  Act,  1902,  sec.  7,  sub-sec.  1  (c), 
conferred  any  rights  on  teachers,  that  upon  the  evidence  the  ground  of 
dismissal  here  was  "  connected  with  the  giving  of  religious  instruction 
in  the  school  "  within  sec.  7,  sub-sec.  1  (c),  and  that  the  consent  of 
the  local  education  authority  to  the  plaintiff's  dismissal  was  not  there- 
fore necessary  (Harries  v.  Crawfurd,  87  L.  J.  Ch.  465;  [1918]  2  Ch. 
158— C.A.). 

69.     .     The  Education  (Provision  of  Meals)  Act,  1914,  removes 

three  limit-ations  upon  the  operation  of  the  Education  (Provision  of 
Meals)  Act,  1906  (6  Edw.  7.  c.  57),  viz.  (i.)  its  appHcability  applicable 
only  during  days  when  the  schools  met,  (ii.)  the  necessity  for  the 
consent  of  the  Board  of  Education,  and  (iii.)  limitation  of  the  expendi- 
ture to  the  amount  produced  by  a  halfpenny  rate. 

69.     .     The  Elementary  Education   (Defective   and  Epileptic 

Children)  Act,  1914,  amends  the  corresponding  Act  of  1899  in  various 
respects,  and  principally  by  making  compulsory,  instead  of  discre- 
tionary, provision  for  such  children  over  the  age  of  seven. 

69.     .     The  Education  Act,   1918,  marks  a  great  advance  in 

the  provision  of  a  national  system  of  public  education.  The  governing 
principle  of  the  Act  is  contained  in  section  1,  which  reads  as  follows  : 
"  With  a  view  to  the  establishment  of  a  national  system  of  public 
education  available  for  all  persons  capable  of  profiting  thereby,  it  shall 
be  the  duty  of  the  council  of  every  county  and  county  borough,  so  far 
as  their  powers  extend,  to  contribute  thereto  by  providing  for  the  pro- 
gressive development  and  comprehensive,  organisation  of  education  in 
respect  of  their  area,  and  with  that  object  any  such  council  from  time 
to  time  may,  and  shall  when  required  by  the  Board  of  Education, 
submit  to  the  Board  schemes  showing  the  mode  in  which  their  duties 
and  powers  under  the  Education  Acts  are  to  be  performed  and  exer- 
cised, whether  separately  or  in  co-operation  with  other  authorities." 
It  is  not  possible  adequately  to  summarise  the  provisions  of  the  statute, 
but  the  remaining  sections  deal  with  the  following  matters :  — 

2.  Development  of  education  in  public  elementary  schools. 

3.  Establishment  of  continuation  schools. 

4.  Preparation  and  submission  of  schemes. 

5.  Approval  of  schemes  by  Board  of  Education. 

6.  Provisions  as  to  co-operation  and  combination. 

7.  Provision  as  to  amount  of  expenditure  for  education. 

8.  Provisions  as  to  attendance  at  elementary  schools. 

9.  Provisions  for  avoidance  of  broken  school  terms. 

10.  Compulsory  attendance  at  continuation  schools. 
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11.  Enforcement  of  al^tendance  at  continuation  schools.  - 

12.  Administrative  provisions  relating  to  continuation  schools.  '• 

13.  Amendment  of  the  Employment  of  Children  Act,  1903,  and  the  i 
Prevention  of  Cruelty  to  Children  Act,  1904.                                                          I 

14.  Prohibition  against  employment  of  children  in  factories,  work-  ] 
shops,  mines,  and  quarries. 

15.  Further  restrictions  on  employment  "of  children. 

16.  Penalties  on  illegal  employment  of  children  and  young  persons.  , 

17.  Power  to  promote  social  and  physical  training.  | 

18.  Medical  inspection  of  schools  and  educational  institutions. 

19.  Nursery  schools. 

20.  Education  of  physically  defective  and  epileptic  children. 

21.  Powers  for   the   education   of  children  in  exceptional   circum- 
stances. 

22.  Amendment  of  Education  (Choice  of  Employment)  Act,  1910. 

23.  Power  to  aid  research. 

24.  Provision  of  maintenance  allowances. 

25.  Provisions  as  to  medical  treatment. 

26.  Abolition  of  fees  in  public  elementary  schools. 

27.  Voluntary  inspection  of  schools. 

28.  Collection  of  information  respecting  schools. 

29.  Provisions  with  respect   to  appointment  of  certain  classes  of 
teachers. 

30.  Provisions  as  to  closing  of  schools. 

31.  Grouping  of  non-provided  schools  of  the  same  denominational 
character. 

32.  Provisions  relating  to  "central  schools  and  classes. 

33.  Saving  for  certain  statutory  provisions. 

34.  Acquisition  of  land  by  local  education  authority. 

35.  Power  to  provide  elementary  schools  outside  area. 

36.  Amendments  with  respect  to  the  allocation  of  expenses  to  parti- 
cular areas. 

37.  Provisions  as  to  expenses  of  Provisional  Orders,  &c. 

38.  Expenses  of  education  meetings,  conferences,  &c. 

39.  Power  to  pay  expenses  of  prosecution  for  cruelty. 

40.  Public  enquiries  by  Board  of  Education. 

41.  Inspection  of  minutes. 

42.  Payments  to  the  Central  Welsh  Board. 

43.  Evidence  of  certificates,  &c.,  issued  by  local  education  authori- 
ties. 

44.  Education  grants. 

45.  Power    to    constitute    official    trustees    of    educational    trust 
property. 

46.  Exemption  of  assurance  of  property  for  educational  purposes 
from  certain  restrictions  under  the  Mortmain  Acts. 

47.  Appointment  of  new  trustees  under  scheme. 

48.  Definitions. 

49.  Compensation  to  existing  officers. 

50.  Extension  of  certain  provisions  of  the  Education  Acts. 

51.  Eepeals. 

52.  Short  title,  construction,  extent,  and  commencement. 
Schedules. 

69.     .    The  School  Teachers  (Superannuation)  Act,  1918,  makes 

provision  with  respect  to  the  grant  of  superannuation  allowances  to 
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teachers,  and  of  gratuities  to  their  personal  representatives,  and  amends 
the  Elementary  School  Teachers  (Superannuation)  Acts,  1898  to  1912. 

6&.  .  The  plaintiff  entered  into  an  agreement  with  the  defen- 
dant's, the  managers  of  a  non-provided  elementary  school,  under  the 
Education  Act,  1902,  to  serve  as  teacher  in  the  school,  subject  to  a 
proviso  that  the  agreement  might  be  terminated  at  any  time  by  either 
of  the  parties  on  giving  three  months'  notice  in  writing,  and  that  if 
such  notice  should  be  given  by  the  managers  and  required  the  con- 
sent of  the  local  education  authority  it  should  be  sufficient  if  such 
notice  should  be  confirmed  by  that  authority.  The  defendants  gave  the 
plaintiffs  a  three  months'  notice  of  dismissal,  and  this  notice  was  sub- 
sequently confirmed  by  the  local  education  authority.  It  was  held 
that  the  managers  having  acted  bonu  fide,  the  notice  of  dismissal  was 
good,  and  that  there  was  no  obligation  on  the  local  education  authority, 
before  confirming  the  dismissal,  to  hear  the  teacher  in  her  defence  and 
consider  in  a  judicial  character  the  grounds  upon  which  the  managers 
had  acted  (Blanchard  v.  Dunlop,  85  L.  J.  Ch.  791;  [1917]  1  Ch.  165— 
C.A.). 

69.     .     See  also  Rennie  v.   Boardman  and  Davis  v.  London 

County  Council,  under  School,  post. 

.  72.  Egypt  (Legislation  and  Judicial  Organisation)  .—In  November, 
1914,  Turkey  became  a  participant  in  the  war  on  the  side  of 
Germany  and  Austria.  As  a  result,  in  December  of  that  year,  the 
British  Government  declared  Egypt  a  Protectorate.  The  then  Khedive, 
Abbas  Hilmi,  having  thrown  in  his  lot  with  the  Sultan,  was  deposed, 
and  his  dignity  conferred  upon  his  uncle,  Hussein  Kamel,  eldest  living 
prince  of  the  family  of  Mehemet  Ali,  with  the  title  of  Sultan  of 
Egypt. 

84.  Election,  Equitable  Doctrine  of. — A  testatrix  resident  and 
domiciled  in  Italy  in  1899  made  an  Italian  will  purporting  to  give  real 
estate  in  England  to  V.  absolutely,  and  her  residuary  real  and  personal 
estate  to  R.  The  will  was  not  so  executed  as  to  be  effectual  to  pass 
real  estate  in  England.  R.  was  the  testatrix'  heiress-at-law.  In  1901 
the  testatrix  by  deed  settled  the  English  real  estate  upon  trust  for  V. 
for  life  with  remainder  for  his  children  in  tail,  and  an  ultimate  remainder 
to  the  use  of  herself  in  fee.  V.  died,  not  having  had  children.  It  was 
held  that  R.  was  entitled  to  both  the  English  realty  as  heiress-at-law 
and  the  personalty  as  residuary  legatee,  and  was  not  put  to  Ijer  election 
between  the  two  [In  re  De  Virte;  Vaiani  v.  De  Virte,  [1915]  1  Ch.  920; 
84  L.  J.  Ch.  617). 

84.     .     The  doctrine  of  election  is  not  excluded  in  the  case  of 

a  spinster  who  takes  a  settled  interest  under  a  will  merely  because  a 
restraint  on  anticipation  is  attached"  to  her  interest  while  under  cover- 
ture or  because  her  trustees  have  powers  in  certain  events  to  revoke  or 
alter  the  trusts  declared  in  her  favour  (In  re  Hargrove;  Hargrove  v. 
Pain,  [1915]  1  Ch.  398;  84  L.  J.  Ch.  484.  See  also  In  re  Tongue; 
In  re  Burton;  Higginson  v.  Burton,  [1915]  2  Ch.  283;  84  L.  J.  Ch. 
933— C. A.). 

84.     .  .  For  an  application  of  Cooper  v.  Cooper,  L.  R.  7  H.L. 

53;  44  L.  J.  Ch.  6,  see  In  re  Williams;  Cunliffe  v.  Williams,  [1915] 
1  Ch.  450;  84  L.  J.  Ch.  578. 
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84.     .     A  testatrix,  domiciled  in  England  and  possessed  of  real 

and  personal  estate  in  England  and  of  property  in  Paraguay,  by  her 
will  and  codicils  made  certain  devises  and  bequests  o|  English  property 
to  three  of  her  children  who  survived  her,  and  to  grandchildren,  children 
of  two  children  who  predeceased  her.  She  gave  the  Paraguayan  pro- 
perty to  her  trustees  upon  trust  to  sell  and  to  hold  the  proceeds  upon 
such  charitable  trusts  as  they  should  think  fit,  but  made  no  residuary 
bequest  of  her  personal  estate,  which  was  considerable.  Two  other  Bons 
survived  her,  to  one  of  whom  she  gave  no  benefit  by  her  will  or 
codicils,  and  she  only  released  the  other  eon  from  a  liability 
to  account  for  any  moneys  paid  by  her  to  him  in  respect  of  the 
Paraguayan  property.  The  Paraguayan  property  was  governed  by 
Paraguayan  law,  by  which  a  testator  can  only  dispose  of  one-fifth  of 
his  property  by  will,  the  other  four-fifths  passing  to  his  obligatory  heirs, 
but  he  can  bequeath  to  charity  any  property  over  which  he  has  a  dis- 
posing power.  The  testatrix's  obligatory  heirs  were  her  surviving  chil- 
dren per  capita,  and  the  children  of  her  deceased  children  per  stirpes. 
The  Paraguayan  property  had  been  sold  and  the  proceeds  were  in 
Court.  It  was  held  that  those  children  and  grandchildren,  who  were 
obligatory  heirs  under  Paraguayan  law  and  also  took  benefits  from  the 
English  property  under  the  will  and  codicils,  including  the  son  who  was 
released  from  liability  to  account,  were  put  to  their  election,  and  must 
compensate  the  charities  in  respect  of  the  Paraguayan  property  which 
they  took  as  obligatory  heirs  to  the  extent  of  their  shares  of  the 
English  property  {In  re  Ogilvie ;  Ogilvie  v.  Ogilvie,  87  L.  J.  Ch.  363; 
[1918]  1  Ch.  492). 

84.     .     A  testator  who  was  trustee  only  of  stock  for  the  M.  T. 

company  by  his  will  gave  this  stock  to  his  daughter.  The  testator  was 
holder  of  nearly  all  the  shares  in  the  M.  M.  company,  and  that  company 
held  almost  all  the  shares  in  the  M.  T.  company.  The  shares  in  the 
M.  M.  company  were  given  to  various  legatees  by  the  will.  It  was 
held  that  compensation  must  be  made  by  the  legatees  of  the  shares  in 
the  M.  M.  company  to  the  daughter,  the  gift  of  the  stock  to  her  having 
failed,  before  they  could  take  the  benefit  of  their  legacies,  and  that 
such  compensation  was  a  charge  upon  their  legacies.  The  fact  that 
such  legat-ees  derived  their  interest  in  the  stock  solely  under  the  will, 
and  had  no  property  in  the  subject  of  the  testator's  gift,  did  not  prevent 
the  equitable  principle  of  compensation  being  applicable  {In  re  Macart- 
ney;  Macfarlane  v.  MacaHney,  87  L.  J.  Ch.  143;  [1918]  1  Ch.  300). 

189.  Elections. — The  statements  in  the  article  are  considerably 
modified  by  the  following  provisions  contained  in  Part  III.  of  the 
Eepresentation  of  the  People  Act,  1918 — 

20. — (1)  At  a  contested  election  for  a  university  constituency, 
where  there  are  two  or  more  members  to  be  elected,  any  election  of 
the  full  number  of  members  shall  be  according  to  the  principle  of  pro- 
portional representation,  each  elector  having  one  transferable  vote  as 
defined  by  this  Act. 

(2) — (a)  His  Majesty  may  appoint  Commissioners  to  prepare  as  soon 
as  may  be  after  the  passing  of  this  Act  a  scheme  under  which  as  nearly 
as  possible  one  hundred  members  shall  be  elected  to  the  House  of  Com- 
mons at  a  general. election  on  the  principle  of  proportional  representa- 
tion for  constituencies  in  Great  Britain  returning  three  or  more 
members. 
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(b)  The  number  of  members  of  the  House  of  Commons  as  fixed 
under  this  Act  shall  not  be  increased  by  any  such  scheme.  For  the 
purpose  of  such  scheme  the  Commissioners  shall  (after  holding  such 
local  enquiries  as  they  may  deem  necessary)  combine  into  single  con- 
stituencies, returning  not  less  than  three  nor  more  than  seven  members, 
such  of  the  areas  fixed  as  constituencies  in  the  Ninth  Schedule  to  this 
Act  as  they  may  select,  but  in  selecting  those  areas  they  shall  have 
regard  to  the  advisability  of  applying  the  principle  of  proportional 
representation  both  to  town  and  country. 

(c)  The  scheme  so  prepared  by  the  Commissioners  shall  be  laid 
before  both  Houses  of  Parliament,  and  if  both  Houses  by  resolution 
adopt  the  scheme,  the  scheme  shall,  with  any  modifications  or  additions 
which  may  be  agreed  to  by  both  Houses,  take  effect  as  if  it  were  en- 
acted in  this  Act,  and  the  constituencies  fixed  under  the  scheme  shall 
be  substituted,  so  far  as  necessary,  for  the  constituencies  fixed  under 
the  Ninth  Schedule  to  this  Act. 

(d)  In  any  such  constituency  any  contested  election  of  the  full 
number  of  members  shall  be  according  to  the  principle  of  proportional 
representation,  each  elector  having  one  transferable  vote  as  defined  by 
this  Act. 

(e)  His  Majesty  may  by  Order  in  Council  make  any  adaptation  of 
the  provisions  of  this  Act  as  to  the  machinery  of  registration  or  election 
which  may  appear  to  him  to  be  necessary  in  consequence  of  the 
adoption  of  the  scheme. 

(3)  His  Majesty  may  by  Order  in  Council  frame  regulations  prescrib- 
ing the  method  of  voting,  and  transferring  and  counting  votes,  at  any 
election,  according  to  the  principle  of  the  transferable  vote  and  for 
adapting  the  provisions  of  the  Ballot  Act,  1872,  and  any  other  iVct 
relating  to  parliamentary  elections  thereto,  and  with  respect  to  the 
duties  of  returning  officers  in  connection  therewith;  and  any  such 
regulations  shall  have  effect  as  if  they  were  enacted  in  this  Act. 

(4)  Nothing  contained  in  this  Act  shall,  except  as  expressly  provided 
therein,  affeet  the  method  of  conducting  parliamentary  elections  in 
force  at  the  time  of  the  passing  of  this  Act. 

21. — (1)  At  a  general  election  all  polls  shall  be  held  on  one  day, 
and  the  day  fixed  for  receiving  nominations  shall  be  the  same  in  all 
constituencies,  and  accordingly  the  First  Schedule  to  the  Ballot  Act, 
1872,  shall  be  modified  as  shown  in  Part  I.  of  the  Second  Schedule  to 
this  Act. 

In  the  case  of  a  by-election,  the  poll  shall  take  place  on  such  day  as 
the  returning  officer  may  appoint,  not  being  less  than  four  or  more  than 
eight  clear  days  after  the  day  fixed  for  nomination,  and  the  First 
Schedule  to  the  Ballot  Act,  1872,  shall  be  modified  accordingly. 

(2)  Official  telegraphic  information  of  the  writ  having  been  issued 
for  a  parliamentary  election  may  be  given  in  such  cases  and  by  such 
persons  as  may  be  directed  by  His  Majesty  in  Council,  and  any  steps 
for  holding  an  election  which  may  be  taken  on  or  after  the  receipt  of 
the  writ  may  be  taken  on  or  after  the  receipt  of  an  official  telegraphic 
intimation  of  the  writ  having  been  issued. 

(3)  The  time  appointed  for  the  meeting  of  the  Parliament  may  be 
any  time  not  less  than  twenty  clear  days  after  the  proclamation  sum- 
moning the  Parliament;  and  the  Meeting  of  Parliament  Act,  1852, 
is  hereby  repealed. 

(4)  Nothing  in  this  section  shall — 

(a)  affect  the  provisions- of  sec.  1  of  the  Ballot  Ad,  1872,  relating 
to  the  commencement  afresh  of  the  proceedings  with  relation  to  the 
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election  on  the  death  of  a  candidate,  or  apply  to  proceedings  so  com- 
menced afresh;  or 

(h)  apply  to  a  university  election. 

22. — (1)  If  any  person  at  a  general  election  votes  for  more  consti- 
tuencies than  he  is  entitled  to  vote  for  in  accordance  with  this  Act,  or 
asks  for  a  ballot  or  voting  paper  for  the  purpose  of  so  voting,  he  shall 
be  guilty  of  an  illegal  practice  within  the  meaning  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883;  and  the  expression  "illegal 
practice  "  shall  be  construed  accordingly;  Provided  that — 

(a)  the  Court  before  whom  a  person  is  convicted  under  this  section 
may,  if  they  think  it  just  in  the  special  circumstances  of  the  case, 
miitigate  or  entirely  remit  any  incapacity  imposed  by  sec.  10  of  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883;  and 

(h)  the  fact  that  any  person  has  asked  for  a  ballot  paper  in  a  con- 
stituency in  circumstances  which  entitle  him  only  to  mark  a  tendered 
ballot  paper  in  pursuance  of  Eule  27  of  the  First  Part  of  the  First 
Schedule  to  the  Ballot  Act,  1872,  shall  not,  if  he  does  not  exercise  that 
right,  prevent  his  voting  or  asking  for  a  ballot  or  voting  paper  in 
another  constituency ;  and 

(c)  the  giving  of  a  vote  by  a  returning  officer  in  pursuance  of  sec.  2 
of  the  Ballot  Act,  1872,  in  the  case  of  an  equality  of  votes,  or  the  ask- 
ing for  a  ballot  paper  for  the  purpose  of  so  voting,  shall  not,  for  the 
purposes  of  this  section,  be  deemed  to  be  the  giving  of  a  vote  as  a 
parliamentary  elector,  or  the  asking  for  a  ballot  paper  for  the  purpose 
of  so  voting. 

(2)  The  questions  set  out  in  Part  II.  of  the  Second  Schedule  to  this 
Act  may  be  asked  of  any  voter  at  a  poll  at  a  general  election  in  addi- 
tion to  those  authorised  already  £o  be  asked;  and  unless  there  is  an 
answer  given  in  the  negative,  that  person  (except  as  provided  in  that 
Schedule)  shall  not  vote. 

23. — (1)  For  the  purpose  of  giving  persons  whose  names  are  entered 
on  the  absent  voters  list  an  opportunity  of  voting  at  a  parliamentary 
election  (other  than  a  university  election),  the  returning  officer  shall, 
where  an  election  is  contested,  as  soon  as  practicable  after  the  adjourn- 
ment of  the  election,  send  a  ballot  paper  to  each  such  person  at  the 
address  recorded  by  the  registration  officer,  together  with  a  declaration 
of  identity  in  the  prescribed  form. 

(2)  The  ballot  paper  marked  by  the  absent  voter  and  accompanied 
by  the  declaration  of  identity  duly  signed  and  authenticated  shall,  if 
it  is  received  by  the  returning  officer  before  the  close  of  the  poll,  be 
counted  by  him  and  treated  for  all  purposes  in  the  same  manner  as 
a  ballot  paper  placed  in  the  ballot  box  in  the  ordinary  manner. 

(3)  During  the  continuance  of  the  present  wsir  and  a  period  of 
twelve  months  thereafter,  for  the  purpose  of  allowing  more  time  for  the 
receipt  of  ballot  papers  from  persons  whose  names  are  entered  on  the 
absent  voters  list.  His  Majesty  may  by  Order  in  Council  direct  that  the 
counting  of  votes  at  any  elections  to  which  the  Order  applies  shall, 
instead  of  taking  place  as  soon  as  practicable  after  the  close  of  the 
poll,  take  place  at  such  time  (not  exceeding  eight  days  after  the  close 
of  the  poll)  as  may  be  fixed  by  the  Order,  and  returning  officers  shall 
comply  with  any  such  direction ;  and  in  any  such  case  any  vote  received 
by  the  returning  officer  from  an  absent  voter  before  the  time  at  which 
the  votes  are  to  be  counted  shall  be  reckoned  in  the  count. 

(4)  The  following  special  provisions  shall  apply  for  the  purpose  of 
enabling  persons  whose  names  are  entered  on  the  absent  voters  list  to 
appoint  voting  proxies  in  certain  cases :  — 
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(a)  His  Majesty  may  by  Order  in  Council  direct  that  voting  by 
proxy  by  naval  or  military  voters  shall  be  permitted  in  any  area  on  land 
abroad  mentioned  in  the  Order  if  it  appears  to  him  that  ballot  papers 
sent  to  that  area  by  post  cannot  reasonably  be  returned  before  the  votes 
are  counted,  and  that  the  case  cannot  be  met  by  an  Order  under  this 
.section  postponing  the  counting  of  votes : 

(h)  A  person  whose  name  is  entered  on  the  absent  voters  list,  if 
he  satisfies  the  registration  ofhcer — 

(i)  that  he  is  a  naval  or  military  voter  and  is  serving,  or  about  to 
serve,  afloat  or  in  any  area  on  land  abroad  in  which  voting  by  proxy  is 
permitted  in  pursuance  of  an  Order  in  Council  made  under  this  section ; 
or 

(ii)  that  he  is  a  merchant  seaman,  pilot,  or  fisherman  (including 
the  master  of  a  merchant  ship  or  fishing  boat  and  an  apprentice  on  such 
a  ship  or  boat)  and  that  there  is  a  likelihood  that  he  will  be  at  the 
time  of  a  parliamentary  election  at  sea  or  about  to  go  to  sea ; 
shall  be  entitled,  if  he  so  desires,  to  appoint  a  proxy,  and  having 
appointed  a  proxy,  to  vote  by  proxy  at  a  parliamentary  election  in 
accordance  with  and  subject  to  the  provisions  of  this  Act : 

(c)  No  ballot  paper  shall  be  sent  for  the  purpose  of  voting  by  post 
to  a  person  who  has  appointed  a  proxy  under  this  provision  while  the 
appointment  is  in  force,  or  to  any  naval  or  military  voter  if  the  return- 
ing officer  knows  that  he  is  serving  in  an  area  in  which  voting  by  proxy 
is  permitted  in  pursuance  of  an  Order  in  Council  made  under  this 
section. 

[d)  The  provisions  set  out  in  the  Third  Schedule  to  this  Act  shall 
have  effect  with  respect  to  voting  by  proxy. 

(5)  A  person  whose  name  is  entered  on  the  absent  voters  list  shall 
not  be  entitled  to  vote  except  as  an  absent  voter  in  pursuance  of  this 
section. 

(6)  His  Majesty  may  by  Order  in  Council  prescribe  the  forms  to 
be  used  for  the  purposes  of  this  section,  and  make  regulations  as  to  the 
mode  in  which  proxy  papers  may  be  issued  and  cancelled  and  in  which 
ballot  papers  artf  to  be  sent  to  the  voter  for  the  purpose  of  voting  by 
post  and  as  to  the  authentication  of  any  marked  ballot  papers,  and 
generally  for  the  purposes  of  carrying  this  section  into  effect  and  for 
preserving  the  secrecy  of  voting  in  pursuance  thereof. 

24.  Where  an  elector  for  any  constituency  (other  than  a  university 
constituency)  is  employed  by  the  returning  officer  for  that  consti- 
tuency for  any  purpose  in  connection  with  an  election  for  that  con- 
stituency, and  the  circumstances  of  that  elector's  employment  are,  in 
the  opinion  of  the  returning  officer,  such  as  to  prevent  him  from  voting 
at  the  polling  station  at  which  the  elector  would  otherwise  be  entitled 
to  vote,  the  returning  officer  may  authorise  the  elector,  by  a  certificate 
given  in  the  prescribed  form,  to  vote  at  any  polling  station  in  the 
constituency,  and  that  polling  station  shall,  for  the  purpose  of  Kule 
18  of  Part  I.  of  the  First  Schedule  to  the  Ballot  Act,  1872,  be  deemed 
to  be  the  polling  station  allotted  to  that  elector. 

25. — (1)  A  candidate  at  a  parliamentary  election  (other  than  a 
university  election)  shall  be  entitled,  for  the  purpose  of  holding  a 
public  meeting  in  furtherance  of  his  candidature,  to  the  use  at  reason- 
able times  between  the  receipt  of  a  writ  for  the  election  and  the  day 
of  the  poll,  of  a  suitable  room  in  any  public  elementary  school  situated 
within  the  constituency  for  which  he  is  a  candidate : 
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Provided  that  this  enactment  shall  not  authorise  the  use  of  any 
room  used  as  part  of  a  private  dwelling-house  nor  authorise  any  inter- 
ference with  the  school  hours  of  an  elementary  day  or  evening  school. 

(2)  A  charge  may  be  made  to  cover  any  actual  and  necessary 
expenses  incurred  by  the  local  education  authority,  or  by  the  managers 
of  the  school,  in  respect  of  the  preparation  of  the  room  before  the 
meeting  for  the  purposes  of  the  meeting,  and  after  the  meeting  for 
school  purposes,  and  for  warming,  lighting,  and  cleaning  the  room. 

(3)  If  by  reason  of  the  use  of  any  room  under  this  Act  any  damage 
is  done  to  the  school-house,  or  to  the  furniture,  fittings,  or  apparatus, 
the  damage  shall  be  defrayed  by  the  person  by  whom,  or  on  whose 
behalf,  the  meeting  is  convened. 

26. — (1)  A  candidate  at  a  parliamentary  election,  or  someone  in  his 
behalf,  shall  deposit,  or  cause  to  be  deposited,  with  the  returning 
officer,  during  the  time  appointed  for  the  election,  the  sum  of  one 
hundred  and  fifty  pounds,  and,  if  he  fails  to  do  so,  he  shall  be  deemed 
to  be  withdrawn  within  the  provisions  of  the  Ballot  Act,  1872. 

(2)  The  deposit  may  be  made  by  the  deposit  of  any  legal  tender  or, 
with  the  consent  of  the  returning  officer,  in  any  other  manner. 

(3)  If  after  the  deposit  is  made  the  candidate  is  withdrawn  in  pur- 
suance of  the  provisions  of  the  Ballot  Act,  1872,  the  deposit  shall 
be  returned  to  the  person  by  whom  the  deposit  was  made;  and  if  the 
candidate  dies  after  the  deposit  is  made,  and  before  the  poll  is  com- 
menced, the  deposit,  if  made  by  him,  shall  be  returned  to  his  legal 
personal  representative,  or,  if  not  made  by  him,  shall  be  returned  to 
the  person  by  whom  the  deposit  was  made. 

27. — (1)  If  a  candidate  who  has  made  the  required  deposit  is  not 
elected,  and  the  number  of  votes  polled  by  him  does  not  exceed,  in 
the  case  of  a  constituency  returning  one  or  two  members,  one-eighth 
of  the  total  number  of  votes  polled,  or  in  the  case  of  a  constituency 
returning  more  than  two  members  one-eighth  of  the  number  of  votes 
polled  divided  by  the  number  of  members  to  be  elected,  the  amount 
deposited  shall  be  forfeited  to  His  Majesty;  but  in  any  other  case 
that  amount  shall  be  returned  to  the  candidate,  whg:e  the  candidate 
is  elected,  as  soon  as  he  has  taken  the  oath  as  a  member,  and,  where 
the  candidate  is  not  elected,  as  soon  as  practicable  after  the  result  of 
the  election  is  declared : 

Provided  that  where  a  candidate  is  nominated  at  a  general  election 
in  more  than  one  constituency  he  shall  in  no  case  recover  his  deposit 
more  than  once,  and  in  such  case  the  deposits  shall  be  forfeited  to  His 
Majesty  except  such  one  as  the  Treasury  direct  to  be  returned  to  the 
candidate.* 

(2)  For  the  purposes  of  this  section  the  number  of  votes  polled  shall 
be  deemed  to  be  the  number  of  ballot  papers  (other  than  spoilt  ballot 
papers)  counted;  and  where  the  election  is  held  under  the  system  of 
the  transferable  vote  the  number  of  votes  polled  by  a  candidate  shall 
be  the  number  of  votes  polled  by  him  as  first  preferences. 

28.  The  returning  officer  at  a  parliamentary  election  (other  than  a 
university  election)  shall,  notwithstanding  anything  in  any  other  Act, 
be:  — 

(1)  In  the  case  of  a  parliamentary  county  which  is  coterminous 
with,  or  wholly  contained  in,  one  adminstrative  county,  the  sheriff; 

(2)  In  the  case  of  a  parliamentary  borough  which  is  coterminous 
with,  or  wholly  contained  in,  a  county  of  a  city  or  town  having  a 
sheriff,  the  sheriff,  and  in  the  case  of  the  City  of  London,  the  sheriffs ; 

154 


189  ELECTIONS.  Vol.  V. 

(3)  In  the  case  of  a  parliamentary  borough  which  is  coterminous 
with,  or  wholly  contained  in,  one  municipal  borough  (not  being  a 
county  of  a  city  or  town  having  a  sheriff),  or  one  metropolitan  borough, 
or  one  urban  district,  the  mayor  or  chairman  (5f  the  council,  as  case 
requires;  and 

(4)  In  any  other  case,  such  sheriff,  mayor,  or  chairman,  as  may  be 
designated  for  the  purpose  by  the  Local  Government  Board. 

29. — (1)  The  returning  officer  at  a  parliamentary  election  (other 
than  a  university  election)  shall  be  entitled  to  his  reasonable  charges, 
not  exceeding  the  sums  specified  in  the  scale  of  maximum  charges 
framed  under  this  section,  in  respect  of  services  and  expenses  of  the 
several  kinds  mentioned  in  the  said  scale  which  have  been  properly 
rendered  or  incurred  by  him  for  the  purposes  of  or  in  connection  with 
the  election. 

(2)  The  amount  of  any  such  charges  shall  be  paid  by  the  Treasury 
out  of  moneys  provided  by  Parliament  on  an  account  being  submitted 
to  the  Treasury  in  accordance  with  regulations  made  under  this 
section;  but  the  Treasury  may,  if  they  think  fit,  before  payment 
apply  to  the  Court  as  defined  by  this  section  for  the  taxation  of  the 
account,  and  the  Court  shall  have  jurisdiction  to  tax  the  account  in 
such  manner  and  at  such  time  and  place  as  the  Court  thinks  fit,  and 
finally  to  determine  the  amount  payable  to  the  returning  officer. 

On  the  request  of  the  returning  officer  for  an  advance  on  account 
of  his  charges,  the  Treasury  may,  if  they  think  fit,  and  on  such  terms 
as  they  think  fit,  make  such  an  advance. 

(3)  Where  an  application  is  made  for  the  taxation  of  a  returning 
officer's  account,  the  returning  officer  may  apply  to  the  Court  to 
examine  any  claim  made  by  any  person  against  him  in  respect  of 
matters  charged  in  the  account;  and  the  Court,  after  notice  given  to 
the  claimant  and  after  giving  him  an  opportunity  to  be  heard  and  to 
tender  any  evidence,  may  allow  or  disallow  or  reduce  the  claim 
objected  to,  with  or  without  costs;  and  the  determination  of  the  Court 
shall  be  final  for  all  purposes  and  as  against  all  persons. 

(4)  The  Treasury  shall  prescribe  a  scale  of  maximum  charges  for  the 
purposes  of  this  section  and  may  revise  the  scale  as  and  when  they 
think  fit,  and  may  also  make  regulations  as  to  the  time  when  and 
manner  and  form  in  which  accounts  are  to  be  rendered  to  them  for  the 
purpose  of  the  payment  of  the  charges. 

(5)  The  Court  for  the  purposes  of  this  section  shall  be,  as  respects 
an  election  in  the  City  of  London,  the  Mayor's  Court;  and  else- 
where in  England  and  in  Ireland  the  County  Court  having  jurisdiction 
at  the  place  of  nomination  for  the  election  to  which  the  proceedings 
relate ;  and  as  regards  Scotland  ' '  the  Court  ' '  shall  mean  the  Auditor 
of  the  Court  of  Session. 

30.  Except  as  herein  provided  the  duties  of  returning  officer  at  par- 
liamentary elections  (other  than  a  university  election)  shall  be  dis- 
charged by  the  registration  officer  as  acting  returning  officer,  and  the 
acting  returning  officer  shall  have  all  the  powers,  duties,  rights  and 
liabilities  of  the  returning  officer  under  any  enactments  relating  to 
parliamentary  elections,  and  those  enactments  (including  this  Act) 
shall  have  effect  accordingly  and  the  acting  returning  officer  shall  have 
power  to  appoint  deputies. 

This  section  shall  not  apply  to  any  duties  which  the  returning  officer 
reserves  to  himself  and  undertakes  to  perform  in  person. 
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Any  appointment  of  a  deputy  by  the  acting  returning  officer  shall 
be  subject  to  the  approval  of  the  Local  Government  Board. 

A  returning  officer  ..at  a  parliamentary  election  shall  not,  if  all  his 
duties  are  discharged  by  the  acting  returning  officer,  be  disqualified 
by  reason  of  being  returning  officer  for  being  a  candidate  at  the  election. 

31. — (1)  It  shall  be  the  duty  of  the  council  whose  clerk  is  the  regis- 
tration officer  for  any  constituency  or  by  whom  the  registration  officer 
is  appointed,  as  occasion  requires,  to  divide  the  constituency  into 
polling  districts,  and  to  appoint  polling  places  for  the  polling  districts, 
in  such  manner  as  to  give  to  all  electors  in  the  constituency  such 
reasonable  facilities  for  voting  as  are  practicable  in  the  circumstances. 

Provided  that,  before  dividing  any  constituency  in  the  administra- 
tive county  of  London  into  polling  districts,  the  authority  therefor 
shall  send  a  draft  of  any  scheme  for  that  purpose  to  the  London 
County  Council,  and  shall  take  into  consideration  any  representations 
made  to  them  by  that  council. 

(2)  If  a  local  authority,  or  not  less  than  thirty  electors,  in  a  con- 
stituency make  a  representation  to  the  Local  Government  Board  that 
the  polling  districts  or  polling  places  do  not  meet  the  reasonable  re- 
quirements of  the  electors  in  the  constituency,  or  any  body  of  electors, 
the  Local  Government  Board  shall  consider  the  representation,  and 
may,  if  they  think  fit,  direct  the  council  whose  duty  it  is  to  divide  the 
constituency  into  polling  districts  to  make  such  alterations  as  the 
Board  think  necessary  in  the  circumstances,  and  if  the  council  fail  to 
make  those  alterations  within  a  month  after  the  direction  is  given 
may  themselves  make  the  alterations,  and  any  alterations  so  made 
shall  have  effect  as  if  they  had  been  made  by  the  council. 

In  this  provision  the  expression  "  local  authority  "  means  as 
respects  any  constituency  the  council  of  any  county,  borough,  urban 
or  rural  district,  or  parish  wholly  or  partly  situate  in  the  constituency, 
or  the  parish  meeting  of  any  parish  so  situate  where  there  is  no  parish 
council. 

(3)  On  the  exercise  of  any  powers  given  by  this  section  the  council 
by  whom  the  powers  are  exercised  shall  send  to  the  Local  Govern- 
ment Board  a  report,  and  publish  in  the  constituency  a  notice,  showing 
the  boundaries  of  any  polling  districts  or  the  situation  of  any  polling 
places  constituted  as  a  result  of  the  exercise  of  the  power. 

(4)  An  election  shall  not  be  questioned  by  reason  of  any  non-com- 
pliance with  the  provisions  of  this  section  or  any  formality  relative 
to  polling  districts  or  polling  places. 

(5)  This  section  shall  not  apply  to  university  constituencies. 

(6)  Nothing  in  this  section  shall  affect  any  polling  districts  or  polling 
places  constituted  before  the  passing  of  this  Act  until  occasion  arises 
ior  the  exercise  of  the  powers  given  by  this  section. 

32.  The  place  of  election  shall  be  fixed  for  each  constituency  (other 
than  a  university  constituency)  by  the  returning  officer,  and  shall  be — 

(a)  if  the  constituency  is  a  parliamentary  borough,  or  a  division  of 
a  parliamentary  borough,  some  place  within  the  borough;  and 

(b)  if  the  constituency  is  a  parliamentary  county,  or  a  division  of  a 
parliamentai-y  county,  some  place  within  the  county  or  within  a  par- 
liamentary borough  adjoining  the  county. 

33. — (1)  The  provisions  set  out  in  the  Fourth  Schedule  to  this  Act 
shall  be  substituted  for  Part  IV.  and  paragraph  (3)  of  Part  V.  of  the 
First  Schedule  to  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
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1883  (which  relate  to  the  maximum  scale  of  election  expenses),  and 
that  Act  shall  have  effect  accordingly. 

(2)  Any  candidate  at  a  parliamentary  election  shall,  subject  to  regu- 
lations of  the  Postmaster-General,  be  entitled  to  send,  free  of  any 
charge  for  postage,  to  each  registered  elector  for  the  constituency,  one 
postal  communication  containing  matter  relating  to  the  election  only, 
and  not  exceeding  two  ounces  in  weight : 

Provided  that  a  candidate  shall  not  be  entitled  to  exercise  the  right 
of  free  postage  conferred  by  this  provision  before  he  is  duly  nominated, 
unless  he  has  given  such  security  as  may  be  required  by  the  Post- 
master-General for  the  payment  of  postage  in  case  he  does  not  eventu- 
ally become  nominated. 

For  the  purpose  of  this  provision  candidates  who  are,  under  para- 
graph (4)  of  Part  V.  of  the  First  Schedule  to  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  deemed  to  be  joint  candidates  at  an 
election  shall  be  treated  as  a  single  candidate. 

34. — (1)  A  person  other  than  the  election  agent  of  a  candidate  shall 
not  incur  any  expenses  on  account  of  holding  public  meetings  or 
issuing  advertisements,  circulars  or  publications  for  the  purpose  of 
promoting  or  procuring  the  election  of  any  candidate  at  a  parliamentary 
election,  unless  he  is  authorised  in  wTiting  to  do  so  by  such  election 
agent. 

(2)  If  any  person  acts  in  contravention  of  this  section,  he  shall  be 
guilty  of  a  corrupt  practice  other  than  personation  within  the  mean- 
ing of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  and 
the   expression    "  corrupt    practice  "    shall    be   construed    accordingly. 

Provided  that  the  Court  before  whom  a  person  is  convicted  under 
this  section  may,  if  they  think  it  just  in  the  special  circumstances 
of  the  case,  mitigate  or  entirely  remit  any  incapacity  imposed  by 
sec.  6  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883. 

(3)  Any  expenses  incurred  on  account  of  any  such  purpose  as  afore- 
said and  authorised  by  the  election  agent  of  the  candidate  shall  be 
duly  returned  as  part  of  the  candidate's  election  expenses. 

35.  The  following  Acts,  that  is  to  say — 

The  Ballot  Act,  1872  ; 

The  Parliamentary  Elections  (Returning  Officers)  Act,  1875; 

The  Parliamentary  Elections  Returning  Officers'  Expenses  (Scot- 
land) Act,  1878; 

The  Parliamentary  Elections  and  Corrupt  Practices  Act,  1880; 

The  Corrupt  and  Illegal  Practices  Prevention  Act,  1883; 

The  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884; 

The  Local  Government  (Elections)  Act,  1896; 
shall  become  permanent  Acts,  and  any  provision  in  any  Act  in  force 
at  the  date  of  the  passing  of  this  Act  which  limits  the  period  for  which 
any  of  those  Acts  are  to  remain  in  operation  shall  cease  to  have  effect. 

36. — (1)  The  provisions  contained  in  Part  I.  of  the  Fifth  Schedule 
to  this  Act  shall  have  effect  with  respect  to  elections  for  university 
constituencies  other  than  the  Scottish  university  constituency,  and 
the  provisions  contained  in  Part  II.  of  that  Schedule  shall  have  effect 
with  respect  to  elections  for  the  Scottish  university  constituency,  and 
His  Majesty  may,  by  Order  in  Council,  make  such  regulations  as 
appear  necessary  or  desirable  for  giving  full  effect  to  those  provisions 
and  for  the  effective  and  proper  conduct  of  those  elections. 

Any  such  regulations  may  be  made  so  as  to  be  applicable  generally 
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to  elections  for  university  constituencies  or  specially  to  elections  for 
any  particular  university  constituency. 

(2)  This  part  of  this  Act  shall,  except  as  expressly  provided,  apply 
to  university  constituencies  and  university  elections. 

(3)  In  the  application  of  the  provisions  of  this  Act  which  are  applic- 
able to  university  constituencies  and  university  elections  to  those  con- 
stituencies and  elections  the  following  modifications  shall  have  effect :  — 

(a)  "  Voting  paper  "  shall  be  substituted  for  "  ballot  paper,"  and 
for  any  reference  to  the  Ballot  Act,  1872,  there  shall  be  substituted  a 
reference  to  the  corresponding  provision  of  this  Act,  or  regulations 
made  thereunder  in  relation  to  university  constituencies  or  university 
elections : 

(b)  It  shall  not  be  necessary  to  prepare  an  absent  voters  list,  but 
the  right  to  vote  by  proxy  may  be  exercised  by  any  person  who  would 
be  entitled  to  exercise  such  right  if  his  name  were  entered  on  an 
absent  voters  list,  so  long  as  all  other  conditions  enabling  him  to  vote 
by  proxy  are  fulfilled : 

(c)  Where  a  candidate's  deposit  is  forfeited  the  deposit  shall  be 
retained  by  the  university. 

190.  Electric  Lighting. — It  is  an  undue  preference  and  a  breach 
of  sec.  19  of  the  Electric  Lighting  Act,  1882,  to  charge  one  consumer 
less  than  others  in  respect  of  a  supply  for  one  purpose,  not  because  of 
circumstances  rendering  it  less  costly  or  more  profitable  to  provide  that 
consumer  with  the  supply  in  question,  but  in  order  to  overcome  his 
reluctance  to  become  a  customer  in  respect  of  a  supply  for  another 
purpose  {Long  Eaton  District  Urban  Council  v.  Att.-Gen.,  [1915]  1  Ch. 
124;  84  L.  J.  Oh.  131;  111  L.  T.  514;  31  T.  L.  R.  45— C.A.). 

190.     .     The  defendants  were  authorised  under  private  Acts  to 

supply  electricity  within  a  certain  area.  They  charged  a  less  rate  for 
electricity  used  for  power  than  electricity  used  for  lighting,  but  power 
customers  were  allowed  to  use  20  per  cent,  of  their  supply  in  lighting 
their  factories.  The  relator  alleged  that  this  was  a  breach  of  sees.  19 
and  20  of  the  Electric  Lighting  Act,  1882,  in  that  power  customers 
were  provided  with  current  for  light  at  a  cheaper  rate  than  light  cus- 
tomers. It  was  held  that,  as  a  general  rule,  a  power  customer, 
•although  using  part  of  his  supply  of  energy  for  light,  had  a  better  load 
factor  and  more  favourably  affected  the  diversity  factor  of  the  power 
station  than  a  light  consumer  only;  and  therefore  that  he  was  not 
taking  a  "  corresponding  supply  under  similar  circumstances  "  to  a 
light  customer  within  sec.  19  of  the  Act,  and  that  there  was  no  undue 
preference  of  the  former  over  the  latter  within  sec.  20  of  the  Act  {Att.- 
Gen.  V.  Hackney  Borough  Council,  87  L.  J.  Ch.  122;  [1918]  1  Ch.  372 
— C.A.). 

209.  Employers'  Liability.— >Sw;orcZ  v.  Cameron  (1  Dunlop,  493) 
was  distinguished  in  Canadian  Pacific  Railway  v.  Frechette,  [1915] 
A.C.  871 ;  84  L.  J.  P.C.  161— P. C,  and  it  was  laid  down  that  where  an 
employer  supplies  machinery  reasonably  effective  for  its  purpose,  and 
causes  the  staff  to  be  informed  that  certain  rules  should  be  observed, 
he  is  not  liable  for  an  injury  caused  by  a  rash  and  reckless  violation  of 
a  rule. 

211.     .     On    the    doctrine    of    "  common    employment,"    see 

Jones  V.  Canadian  Pacific  Railway,  and  Hay  ward  v.  Drury  Lane 
Theatre,  under  Master  and  Servant,  post. 
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220.     .     A    quarryman,    after    his    day's    work,     assisted    a 

farmer  to  carry  hay  in.  return  for  beer  and  supper  only.  It  was  held 
that  there  was  no  "  contract  of  service  "  within  sec.  13  of  the  Act,  or 
if  there  was,  it  was  illegal  under  the  Truck  Acts,  1831  and  1887  {Kemp 
V.  Lewis,  [1914]  3  K.B.  543;  83  L.  J.  K.B.  1535). 

220.     .     The  captain  of  a  ship  was  employed  to  take  command 

at  the  wages  of  201.  per  month,  and  it  was  provided  that  if  he  kept  the 
ship  free  of  all  damage  and  claims  he  was  to  receive  a  gratuity  of  48L 
per  annum,  but  that  if  he  failed  to  do  so  he  was  to  forfeit  the  gratuity 
and  have  his  remuneration  reduced  to  16L  per  month.  The  ship  was 
lost  with  all  hands.  The  value  of  the  deceased's  board  and  accom- 
modation on  his  ship  was  assessed  at  45L  10s.  per  annum.  It  was 
held  that  the  captain's  remuneration  did  not  exceed  250L  a  year,  and 
that  he  was  therefore  a  "  workman  "  within  sec.  13  of  the  Act 
(Williams  v.  "Maritime"  (Oivners),  [1915]  2  K.B.  137;  84  L.  J. 
K.B.  633— C.A.). 

220.     .     An  employee  not  engaged  in  manual  labour,  whose 

remuneration  was  at  the  rate  of  lOL  a  month,  was  given  other  employ- 
ment by  his  employers,  in  which  his  remuneration  amounted  to  24L  10s. 
a  month.  The  probable  duration  of  this  employment  would  be  about 
six  months,  after  which  he  was  to  resume  his  old  work  at  the  former  rate 
of  pay.  While  in  this  more  lucrative  employment  he  met  his  death  by 
accident,  and  his  dependant  claimed  compensation.  It  was  held  that, 
although  his  remuneration  at  the  time  of  his  death  under  his  then 
contract  of  service  was  at  a  rate  exceeding  250L  a  year,  as  the  total 
amount  which  he  would  earn  for  the  year  would  not  exceed  that  sum, 
he  was  not  excluded  from  the  definition  of  "  workman  "  in  sec.  13  of 
the  Workmen's  Compensation  Act,  1906,  and  his  dependant  was  entitled 
to  compensation  {Griffith  v.  "  Penrhyn  Castle  "  {Owners),  86  L.  J.  K.B. 
449;  [1917]  1  K.B.  474;— C.A.). 

222.     .     As  part  of  the  remuneration  of  a  workman  the  lessee 

of  a  theatre  gave  him  information  enabling  the  workman  to  obtain  jobs 
in  carrying  the  baggage  of  the  actors  from  the  railway  station.  While 
doing  such  a  job  the  workman  was  injured.  It  was  held  that  the  work- 
man, when  engaged  on  the  job,  was  neither  in  the  employ  of  the  lessee 
nor  temporarily  lent  by  him  to  another  employer,  but  was  an  indepen- 
dent contractor,  and  therefore  not  entitled  to  compensation  from  the 
lessee  {Huscroft  v.  Bennett,  1914,  110  L.  T.  494;  58  S.  J.  284). 

224.     .     The  failure  to  insert  in  a  running  agreement  the  correct 

remuneration  of  the  crew  as  required  by  sec.  400  of  the  Merchant 
Shipping  Act,  1894,  does  not  preclude  the  owners  from  proving  the 
actual  remuneration  of  a  seaman  so  as  to  bring  the  case  within  sec.  7  (2) 
of  the  Workmen's  Compensation  Act,  1906  {Burman  v.  "Zodiac" 
Steam  Fishing  Co.,  &c.,  [1914]  3  K.B.  1039;  83  L.  J.  K.B.  1683). 

224.     .     The  engineer  of  a  steam  trawler,  who  died  by  accident 

in  his  employment,  was  entitled  under  running  agreements  to  a  weekly 
wage  of  21.  5s.  and  his  board,  and  was  to  have  no  share  in  the  fishing. 
He  was  not  entitled  to  stocker.  It  was  the  custom  of  the  owners  to 
pay  a  bonus  of  2s.  6d.  to  each  member  of  the  crew  if  the  vessel's  catch 
after  a  trip  realised  lOOL,  of  3s.  Qd.  if  it  realised  125L,  and  of  6s.  3^^.  if  it 
realised  175L     No  bonus  was  paid  if  the  catch  realised  less  than  lOOL, 
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and  it  was  not  increased  if  the  catch  realised  more  than  1151.  There 
was  merely  an  understanding  between  the  owners  and  the  men  that  the 
bonus  would  be  paid;  it  was  not  a  term  of  the  running  agreements. 
The  deceased  had  received  as  bonus  in  a  year  of  service  3L  4s.  6d.  It 
was  held  that  the  bonus  was  a  sum  payable  upon  certain  events  as  an 
addition  to  wages,  and  that  it  was  not  a  share  in  the  profits  or  gross 
earnings  of  the  vessel  within  sec.  7  (2)  of  the  Workmen's  Compensation 
Act,  1906,  and  that  the  deceased's  dependants  were  therefore  entitled 
to  compensation  {Newstead  v.  Labrador  {Owners),  [1916]  1  K.B.  166; 
85  L.  J.  K.B.  93— C. A.). 

225.     .     A  seaman  employed  on  a  ship  whose  registration  had 

been  closed  was  held  not  to  have  been  employed  on  a  British  ship 
within  sec.  2  of  the  Merchant  Shipping  Act,  1894,  and  therefore  no 
claim  could  be  made  by  him  or  his  dependants  under  sec.  7  (1)  of  the 
Workmen's  Compensation  Act,  1906  {Mortimer  v.  Wisher,  [1914] 
3  K.B.  699;  83  L.  J.  K.B.  1245). 

226.     .     Panagotis  v.  "  Pontiac  "  {Owners),  [1912]  1  K.B.  74; 

81  L.  J.  K.B.  286,  [Supp.  13,  p.  278],  was  distinguished  in  Bonney  v. 
Hoyle,  [1914]  2  K.B.  257;  83  L.  J.  K.B.  541— C.A.,  post. 

227.     .     A  man  'employed  at  the  pithead  of  a  coUiery  as  a 

surface  labourer  was  held  not  to  be  engaged  in  "  mining  "  within  the 
schedule  of  industrial  diseases  {Scullion  v.  Cadzow  Coal  Co.,  [1914] 
S.  C.  36). 

227.     .     In    determining    the    contributions    to    be    made    by 

several  employers  towards  compensatinon  paid  in  respect  of  an  indus- 
trial disease  under  sec.  8  (1)  (c)  (iii)  of  the  Act,  the  arbitrator  must 
take  into  consideration  not  only  the  respective  periods  of  time  in  each 
employment,  but  also  the  working  conditions  in  the  several  employ- 
ments {Barron  v.  Seaton  Burn  Coal  Co.;  Ex  parte  East  Walbottle  Coal 
Co.,  [1915]  1  K.B.  756;  84  L.  J.  K.B.  682— C. A.). 

.227.     .     The  order  of  a  medical  referee,  allowing  an  appeal 

against  the  refusal  of  a  certifying  surgeon  to  give  a  certificate  of  disable- 
ment to  a  workman  in  respect  of  an  industrial  disease  and  fixing  the 
date  of  the  man's  disablement,  is  a  sufficient  certificate  for  the  purpose 
of  proceedings  for  compensation  under  sec.  8  of  the  Act;  and  it  is  a 
final  and  conclusive  finding  for  the  purposes  of  these  proceedings  that 
the  workman  has  suffered  from  the  industrial  disease,  and  has  been 
thereby  disabled  from  the  date  of  disablement  to  the  date  of  the  hearing 
before  the  certifying  surgeon  from  earning  full  wages  at  the  work  at 
which  he  was  employed  {Chuter  v.  Ford  &  Sons,  Lim.,  [1915]  2  K.B. 
113;  84  L.  J.  K.B.  703— C.A.). 


227.     .     The  Workmen's  Compensation   (Silicosis)  Act,   1918, 

provides  for  the  payment  of  compensation  in  the  case  of  workmen  who 
suffer  death  or  disablement  or  are  suspended  from  employment  owing 
to  the  disease  known  as  fibroid  phthisis  or  silicosis  of  the  lungs.  The 
Act  is  to  operate  through  a  scheme  framed  by  the  Secretary  of  State. 
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230.     .     On  March  31,  1915,  a  painter  got  a  certificate  from  a 

certifying  surgeon  under  sec.  8  (1)  of  the  Workmen's  Compensation 
Act,  1906,  that  he  was  suffering  from  lead  poisoning,  an  industrial 
disease  within  the  Act,  and  had  been  disabled  from  work  thereby  since 
February  27,  1915.  No  appeal  against  the  certificate  was  made  to  a 
medical  referee  under  sec.  8  (1)  (/)  of  the  Act.  The  man  took  pro- 
ceedings, claiming  compensation,  which  were  heard  on  September  29,. 
1915.  His  incapacity  was  admitted,  but  his  employers  called  doctors, 
who  said  that  he  never  had  suffered  from  lead  poisoning,  but  had  been, 
and  was,  suffering  from  creeping  paralysis,  which  is  not  an  industrial 
disease.  The  doctors  called  for  the  man  said  that  he  had  been,  and 
was,  suffering  from  lead  poisoning.  AU  the  doctors  agreed  that  the 
disease  from  which  he  was  suffering  at  the  hearing,  whichever  it  was, 
was  the  same  disease  as  that  from  which  he  was  suffering  when  the 
certificate  was  given.  The  arbitrator  held  upon  this  evidence  that  he 
was  bound  by  the  certificate  to  find  that  the  man  was  suffering  from 
lead  poisoning,  and  made  his  award  in  his  favour.  The  employers 
appealed,  and  it  was  held  that  they  were  in  effect  appealing  to  the 
arbitrator  against  the  certificate,  contrary  to  the  provisions  of 
sec.  8  (1)  (/),  and  that  the  award  must  therefore  stand  {Bedford  v. 
Cowtan  &  Sons,  Lim.,  [1916]  1  K.B.  980;  85  L.  J.  K.B.  1066— C.A.). 

231.     .     A  workman,  who  was  killed  by  an  accident  arising  out 

of  and  in  the  course  of  his  employment,  had  been  living  with  his 
married  daughter,  paying  13s.  a  week  for  his  board  and  lodging.  He 
had  also  bought  clothing  for  her  children,  and  had  always  mended  their 
boots.  The  daughter's  husband  was  earning  an  average  of  2L  9s.  a 
week,  but  he  only  allowed  his  wife  23s.  a  week  for  the  upkeep  of  the 
family,  to  which  she  added  the  profits  on  her  father's  payment  for  his 
board  and  lodging.  It  was  held  that  the  daughter  was  not  a  dependant 
of  her  father  within  the  meaning  of  the  Workmen's  Compensation  Act, 
1906,  seeing  that  the  pecuniary  loss  arising  from  his  death  really  fell  not 
upon  her,  but  upon  her  husband  {Montgomery  v.  Blows,  [1916]  1  K.B. 
899;  85  L.  J.  K.B.  794— C. A.). 

232.     .     Reference  to  Lloyd  v.  Powell  Duffryn  Steam  Coal  Co. 

in  House  of  Lords,  [Supp.  13,  p.  281],  is  [1914]  A.C.  733;  83  L.  J. 
K.B.  1054.  It  was  held  that  the  admission  in  question,  and  the  state- 
ments by  the  putative  father  that  he  would  marry  the  mother  before 
the  birth  and  would  provide  a  home  for  her,  were  admissible  in  evidence 
on  the  issues  of  paternity  and  dependence. 

232.     .     In    1912    a   married   woman,    with    three    legitimate 

children,  was  deserted  by  her  husband,  and  went  with  her  children  to 
live  with  a  man,  by  whom  she  subsequently  had  an  illegitimate  female 
child.  On  December  1,  1915,  this  man  was  killed  by  accident  in  his 
employment.  Up  to  the  time  of  his  death  he  gave  all  his  wages,  except 
some  pocket  money,  to  the  woman  to  keep  their  house.  She  had  no 
money  of  her  own.  Her  husband  joined  the  Army,  and  in  September, 
1914,  she  got  an  Army  separation  allowance  for  herself  and  her  tjiree 
legitimate  children,  and  had  since  been  in  receipt  of  the  same.  There 
was  no  evidence  as  to  how  she  spent  this  money.  The  arbitrator  found 
that  the  money  went  into  a  common  fund,  and  that  the  illegitimate 
child  was  therefore  only  partially  dependent  upon  the  deceased's  earn- 
ings. It  was  held  that  there  was  no  evidence  to  support  these  findings, 
and  that  the  child  was  wholly  dependent  upon  the  deceased's  earnings 
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{Taylor  v.  Powell  Duffryn  Steam  Coal  Co.,  [1916]  2  K.B.  765;  85  L.  J. 
K.B.  1680— C.A.). 

232.     .     The  daughter  of  a  deceased  workman,  who  gave  up 

her  work  as  a  domestic  servant  and,  returning  home,  kept  house  for  her 
father  for  some  years  until  his  death  by  accident  arising  out  of  and  in 
the  course  of  his  employment,  earning  nothing  during  these  years  from 
any  other  source,  was  entitled  to  compensation  as  a  person  wholly 
dependent  upon  the  workman,  although,  at  the  time  of  his  death,  she 
was  phvsically  capable  of  earning  her  own  living  (Simms  v.  Lilleshall 
Colliery  Co.,  86  L.  J.  K.B.  965;  [1917]  2  K.B.  368;  [1917]— C.A.). 

234.     .     Waimcken  v.  Moreland,  [1909]  1  K.B.  184;  78  L.  J. 

K.B.  332,  [Supp.  13,  p.  282],  was  followed  in  Walsh  v.  Lock,  [1914] 
W.C.  &  Ins.  Eep.  95;  110  L.  T.  452— C. A.,  where  the  medical  evidence 
was  to  the  effect  that  the  operation  would  not  be  attended  with  exces- 
sive pain  or  risk,  and  would  in  all  probability  restore  the  workman's 
capacity  to  work  at  his  trade.  The  workman  refused  on  the  ground 
that  he  might  risk  his  capacity  to  do  other  work,  and  his  refusal  was 
held  unreasonable. 

235.     .     The   following  have   been   held   not   to  be   accidents 

arising  out  of  and  in  the  course  of  the  employment :  Injury  sustained 
in  working  for  another  employer  in  accordance  with  a  custom  by  which 
employees  helped  fellow  servants  to  work  for  third  party  {Carlton  v. 
Sinclair,  [1914]  S.  C.  871);  injury  sustained  by  charwoman  in  posting 
letter  (Sheldon  v.  Needham,  1914,  58  S.  J.  652;  30  T.  L.  K.  590— 
C.A.);  seaman  drowned  while  returning  to  ship  after  going  ashore  to 
obtain  provisions  under  a  term  in  his  agreement  that  crew  were  to 
**  provide  their  own  provisions  "  (Parker  v.  "  Black  Rock  "  (Owners), 
[1915]  A.C.  725;  84  L.  J.  K.B.  1373— H.L.,  and  Craig  v.  "  Calabria  " 
(Owners),  [1914]  S.  C.  765);  book-keeper  of  builder  killed  in  crossing 
railway  line  instead  of  footbridge  in  order  to  save  his  employer's  time 
(Pritchard  v.  Torkington,  1914,  58  S.  J.  739;  111  L.  T.  917— C.A.); 
typhoid  fever,  which  might  or  might  not  have  been  caused  by  removing 
sewage  from  a  machine  (Finlay  v.  Tullamore  Union,  [1914]  2  Ir.  K. 
233) ;  industrial  disease,  which  might  or  might  not  have  been  caused 
by  the  employment  (Dean  v.  Rubian  Art  Pottery  Co.,  [1914]  2  K.B. 
213;  83  L.  J.  K.B.  799);  intoxicated  commercial  traveller  found  killed 
on  railway  line  (Renfrew  v.  M'Crae,  [1914]  S.  C.  539);  mate  of  vessel 
killed  by  falling  from  bridge  after  being  ordered  below  as  unfit  for  duty 
(Murphy  v.  Cooney,  [1914]  2  Ir.  E.  76);  Read  v.  Baker,  [1916]  1  K.B. 
927;  85  L.  J.  K.B.  869 — C.A. ;  Ince  v.  Reigate  Education  Committee, 
[1916]  2  K.B.  671;  85  L.  J.  K.B.  1283— C.A.) ;  drinking  poisonotis 
solution  by  mistake  (Hutchison  v.  M'Kinnon,  [1916]  1  A.C.  471; 
85  L.  J.  P.C.  98 — H.L.);  railway  workman  killed  through  crossing  line 
to  get  to  mess-room,  safer  routes  being  available  (Lancashire  &  York- 
shire Railway  v.  Highlcy,  [1917]  A.C.  352;  86  L.  J.  K.B.  715— H.L.); 
engineer  who  had  gone  ashore,  not  on  ship's  business,  drowned  in  course 
of  returning  (Davidson  d'  Co.  v.  Ojflcer,  [1918]  A.C.  304;  87  L.  J.  P.C. 
58 — H.L.);  workman  killed  by  hostile  aircraft  while  on  employer's 
business  (Allcock  v.  Rogers,  87  L.  J.  K.B.  693;  34  T.  L.  E.  324— 
H.L.),  and  Kynvett  v.  Wilkinson  Brothers,  87  L.  J.  K.B.  722— C.A. ). 

235.     .     A  workman  was  employed  to  work  for  his  employers  in 

Sheffield  and  was  given  a  railway  season  ticket  between  that  place  and 
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Rotherham,  where  he  and  his  employers  lived.  He  was  expected  to 
return  to  Rotherham  and  report  at  the  office  at  6  p.m.  each  day. 
Arriving  one  day  late  at  the  station  at  Sheffield  for  the  last  train  that 
would  reach  Rotherham  before  6  p.m.,  he  attempted  to  enter  it  while 
it  was  in  motion,  but  fell  and  suffered  injuries  from  which  he  died.  It 
was  held  that,  by  attempting  to  enter  the  train  while  in  motion,  the 
workman  exposed  himself  to  an  additional  risk  by  doing  an  unauthorised 
and  illegal  act,  which  was  not  in  any  way  incidental  to  his  employment, 
and  his  dependants  were  therefore  not  entitled  to  compensation  {Jibh 
V.  Chadtvick,  [19151  2  K.B.  94;  84  L.  J.  K.B.  1241— C. A.). 

238.     .     A  porter  employed  by  a  varnish  merchant  was  sent  on 

a  message  to  a  warehouse  in  the  City  of  London.  Whilst  he  was  there 
the  premises,  which  contained  highly  inflammable  materials,  were 
struck  by  a  bomb  dropped  from  hostile  aircraft  and  took  fire  and  col- 
lapsed. The  body  of  the  porter  was  subsequently  found  on  the  premises, 
and  bore  no  outward  mark  of  violence.  The  County  Court  Judge  found 
that,  by  reason  of  the  inflammable  nature  of  the  goods  in  the  ware- 
house, the  deceased  was  exposed  to  a  special  risk.  He  rejected  as 
inadmissible  the  coroner's  inquisition  and  finding  of  his  jury,  and  a 
certified  copy  of  the  certificate  in  the  register  of  deaths  as  to  the  cause 
of  the  man's  death,  but  found  that  he  died  from  suffocation  by  smoke. 
He  accordingly  found  that  the  death  was  caused  by  an  accident  arising 
out  of  and  in  the  course  of  the  employment.  It  was  held  that  there 
was  evidence  to  support  the  conclusions  of  fact  at  which  the  County 
Court  Judge  had  arrived,  and  that  he  had  rightly  rejected  as  evidence 
of  the  cause  of  the  man's  death  the  coroner's  inquisition  and  the  certi- 
ficate of  death.  It  was  held,  also,  that  even  if  the  certified  copy  of  the 
entry  in  the  register  of  deaths  were  evidence  of  the  exact  date  of  the 
death,  as  to  which  the  Court  of  Appeal  expressed  no  opinion,  it  was  not 
evidence  of  the  cause  of  death.  It  was  held  further,  that  the  finding 
of  the  jury,  recorded  in  the  coroner's  inquisition,  merely  amounted  to 
the  opinion  of  the  coroner's  jury  as  to  the  cause  of  death  upon  the 
evidence  adduced  before  them.  That  was  irrelevant  to  the  issue  in- 
volved in  the  present  proceedings,  and  the  cause  of  death  had  to  be 
determined  for  the  purpose  of  the  arbitration  upon  the  evidence 
adduced  before  the  Countv  Court  Judge  {Bird  v.  Keep,  87  L.  J.  K.B. 
1199;  [1918]  2  K.B.  692— C.A.). 

235.     .     Lendrum  v.  Ayr  Steam  Shipping  Co.,  [1913]  S.  C. 

331;  [1913]  W.C.  &  Ins.  Rep.  10,  [Supp.  13,  p.  284],  was  reversed, 
sub  nom.  Kerr  (or  Lendrum)  v.  Ayr  Steam  Shipping  Co.,  [1915]  A.C. 
217;  84  L.  J.  P.C.  1— H.L.  (Sc).  It  was  held  that  as  there  was 
evidence  to  support  the  decision  of  the  arbitrator  that  the  workman 
had  accidentally  fallen  overboard,  and  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment,  such  decision  must  be  upheld. 

238.     .     Webber  v.   Wansborough  Paper  Co.,   [1913]  3  K.B. 

615;  82  L.  J.  K.B.  1058,  [Supp.  13,  p.  284],  was  reversed,  [1915] 
A.C.  51;  84  L.  J.  K.B.  127— H.L. ,  and  distinguished  from  Cook  v. 
*'  Montreal*'  (Owners),  1913,  108  L.  T.  164,  [ibid.],  on  the  ground 
that  the  ladder  was  the  only  means  of  access  from  the  ship  to  the  quay. 

238.     .     Kerr  v.  Baird,  [1911]  S.  C.  701,  [Supp.  13,  p.  284; 

was  distinguished  in  Synith  v.  Fife  Coal  Co.,  [1914]  A.C.  723;  83  L.  J. 
P.C.  359— H.L. ,  infra. 
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235.     .     Smith  v.  Fife   Coal  Co.,    [1913]   S.   C.   662;   [1913J 

W.C.  &  Ins.  Eep.  343,  [Supp.  13,  p.  284],  was  reversed,  [1914]  A.C. 
723;  83  L.  J.  P.O.  359 — H.L.  It  was  held  that  the  injury  did  not  arise 
out  of  illicit  and  unauthorised  action  of  the  workman,  and  that  he  was 
entitled  to  recover. 

235.     .     Murray  v.  Denholm,  [1911]  S.  C.  1087,   [Supp.  13, 

p.  285],  was  disapproved  in  Trim  Joint  District  School  v.  Kelly,  [1914] 
A.C.  667;  83  L.  J.  P.C.  220— H.L. ,  infra. 

235.     .     Barnes   v.    Nunnery    Colliery    Co.,    [1912]    A.C.    44; 

81  L.  J.  K.B.  213,  [Supp.  13,  p.  285],  was  applied  in  Pepper  v.  Sayer, 
[1914]  3  K.B.  994;  83  L.  J.  K.B.  1756— C. A.,  where  it  was  held  that 
departure  from  usual  and  understood  practice  of  the  workman,  so  as  to 
make  his  method  of  doing  his  work  dangerous  (which  otherwise  it  would 
not  have  been),  did  not  necessarily  amount  to  disobedience  to  orders 
within  the  meaning  of  the  former  case.  Compare,  Herbert  v.  Fox  <& 
Co.,  [1916]  1  A.C.  405;  85  L.  J.  K.B.  441— H.L. 

235.     .     Plumb  V.  Cobden  Flour  Mills  Co.,  1913,  30  T.  L.  K. 

174,  [Supp.  13,  p.  285],  was  affirmed,  [1914]  A.C.  62;  83  L.  J.  K.B. 
197 — H.L.,  and  applied  in  Price  v.  Tredegar  Iron  and  Coal  Co.,  [1914] 
W.C.  &  Ins.  Eep.  295;  111  L.  T.  688— C. A.,  where  the  workman  was 
injured  in  jumping  off  a  moving  train  run  by  a  railway  company  under 
a  contract  with  the  employers  to  carry  their  workmen  free  to  and  from 
their  employment,  before  the  train  reached  a  place  where  it  ordinarily 
stopped  to  enable  the  workmen  to  alight. 

235.     .     Frith  v.  "  Louisianian  "  (Owners),  [1912]  2  K.B.  155; 

81  L.  J.  K.B.  701,  [Supp.  13,  p.  285],  was  followed  in  Nash  v. 
"  Rangatira  "  (Owners),  [1914]  3  K.B.  978;  83  L.  J.  K.B.  1496— C.A. 
(accidental  drowning  of  sailor  on  returning  to  ship  drunk  and  falling 
from  gangway).  The  results  of  these  and  similar  cases  are  generalised 
in  Williams  v.  Llandudno  Coaching  and  Carriage  Co.,  [1915]  2  K.B. 
101;  84  L.  J.  K.B.  655— C.A. 

235.     .     A  boy,  who  was  employed  to  take  trucks  full  of  wood 

away  from  a  machine  and  stack  them,  was  seen  by  his  employer  doing 
nothing,  and  was  ordered  to  find  a  job.  There  was  nothing  for  him  to 
do  in  connection  with  the  trucking,  and  so  he  started  to  clear  up,  this 
being  work  he  had  been  put  to  two  days  before.  While  thus  engaged 
he  met  with  an  accident.  It  was  held  that  the  order  to  find  a  job 
extended  the  sphere  of  the  boy's  employment  so  as  to  entitle  him  to 
engage  himself  on  any  boy's  work  that  was  not  obviously  improper  for 
him  to  do,  and  therefore  that  the  accident  arose  out  of  the  boy 's  employ- 
ment, and  he  was  entitled  to  compensation  (Lane  v.  Lusty,  [1915] 
3  K.B.  230;  84  L.  J.  K.B.  1342— C. A.). 

235.     .     Brown  v.  Watson,  [1913]  S.  C.  593;  [1913]  W.C.  & 

Ins.  Eep.  223,  [Supp.  13,  p.  285],  was  reversed,  [1915]  A.C.  1 ;  83  L.  J. 
P.C.  307;  [1914]  W.C.  &  Ins.  Eep.  228— H.L. ,  and  it  was  held  that 
the  miner's  death  was  the  result  of  an  accident  arising  out  of  and  in 
the  course  of  his  employment. 

235.     .     The  following  have  been  held  to  be  accidents  arising 

out  of  and  in  the  course  of  the  employment :   Assault  of  foreman  by 
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odd-job  man,  it  being  proved  that  odd-job  men  were  unruly  when  refused 
a  job  (Weekes  v.  Stead,  1914,  83  L.  J.  K.B.  1542;  30  T.  L.  R.  586), 
death  of  driver  of  traction-engine  through  fall  from  footplate  while 
intoxicated  {Eraser  v.  Riddell,  [1914]  S.  C.  125);  death  by  being  run 
over  of  drayman  who  left  his  dray  to  get  a  drink  {Martin  v.  Lovibond 
&  Sons,  [1914]  2  K.B.  227;  83  L.  J.  K.B.  806);  drowning  of  workman 
while  crossing  from  island,  where  he  worked,  to  mainland  in  order  to 
return  to  his  home  {Richards  v.  Morris,  [1915]  1  K.B.  221;  84  L.  J. 
K.B.  621;  [1914]  W.C.  &  Ins.  Rep.  112;  110  L.  T.  496);  injury  to 
engineer  of  steam  trawler  through  collision  with  enemy's  mine,  through 
disregard  of  instructions,  the  disobedience  being  due  to  a  desire  to 
report  the  mines  to  warships  (Risdale  v.  "  Kilmarnock  "  {Owners), 
[1915]  1  K.B.  503;  84  L.  J.  K.B.  298;  59  S.  J.  145);  death  of  traveller 
through  crossing  railway  line  after  inspecting  scrap  iron  in  course  of 
his  duty  {Sanderson  v.  Wright,  1914,  110  L.  T.  517;  30  T.  L.  R.  279); 
apoplexy  induced  by  zeal  in  performance  of  duty  {Aitken  v.  Finlayson, 
[1914]  S.  C.  770);  death  through  working  sitting  down  instead  of 
standing,  in  disobedience  to  orders  {Blair  v.  Chilton,  1915,  84  L.  J. 
K.B.  1147);  injury  sustained  by  lighterman  through  stepping  into 
another  boat  in  order  to  rest  himself  while  waiting  for  tide  {May  v.  I  son, 
[1914]  W.C.  &  Ins.  Rep.  40;  110  L.  T.  525);  serious  and  permanent 
injury  sustained  by  railway  porter  in  jumping  on  to  footboard  of 
incoming  train  in  order  to  be  ready  to  receive  luggage,  in  breach  of  rules 
{McWilliam  v.  Great  North  of  Scotland  Railway,  [1914]  S.  C.  453); 
effects  of  double  operation  for  kidney  trouble  not  accountable  except  by 
accidental  blow  on  back  received  in  course  of  employment  {Lewis  v. 
Port  of  London  Authority,  [1914]  W.C.  &  Ins.  Rep.  299;  58  S.  J.  686) ; 
disabling  obesity,  to  which  workman  had  a  natural  tendency,  caused 
by  enforced  inactivity  following  injury  {Taylor  &  Co.  v.  Clark,  1914, 
84  L.  J.  P.C.  14;  58  S.  J.  738— H.L.);  injury  by  collision  on  bicycle 
used  in  carrying  out  employer's  business  {Dennis  v.  White  &  Co., 
[1917]  A.C.  479;  86  L.  J.  K.B.  1074— H.L.);  workman  sent  on  errand 
and  told  to  hurry  and  who  slipped  on  something  greasy  {Arkell  v. 
Gudgeon,  87  L.  J.  K.B.  1104;  118  L.  T.  258— H.L.). 

236.     .     mshet  V.  Rayne,  [1910]  2  K.B.  689;  80  L.  J.  K.B.  84. 

[Supp.  13,  p.  286],  and  Anderson  v.  Balfour,  [1910]  2  Ir.  R.  497, 
[ibid.],  were  approved,  and  Murray  v.  Denholm,  [1911]  S.  C.  1087, 
[ibid.],  was  disapproved  in  Trim  Joint  District  School  v.  Kelly,  [1914] 
A.C.  667;  83  L.  J.  P.C.  220— H.L.,  where  it  was  held  that  a  premedi- 
tated injury  to  workman  in  pursuance  of  criminal  conspiracy  against 
him  may  be  an  "  accident." 

235.     .     Conway  v.  Pumpherston  Oil  Co.,   [1911]   S.  C.  660, 

[Supp.  13,  p.  287],  and  Harding  v.  Brynddu  Colliery  €o.,  [1911]  2  K.B. 
747;  80  L.  J.  K.B.  1052,  [ibid.],  were  followed  in  Jackson  v.  Denton 
Collieries  Co.,  [1914]  W.C.  &  Ins.  Rep.  91;  110  L.  T.  559— C.A., 
where  the  workman  continued  to  work  at  a  dangerous  spot  from  which 
he  had  been  directed  to  remove  and  was  injured  through  the  danger, 
and  it  was  held  that,  as  the  order  went  only  as  to  the  method  in  which 
his  work  was  to  be  done  and  not  to  the  limitation  of  the  sphere  of  his 
employment,  he  was  entitled  to  recover. 

235.     .     On  the  necessity  for  a  sufficient  chain  of  causation 

between  the  accident  and  the  injury,  see  Withers  v.  London,  Brighton, 
and  South  Coast  Raihvay,   [1916]  2  K.B.  772;  85  L.  J.  K.B.  1673— 
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C.A.,  and  Glasgow  Coal  Co.  v.  Welsh,  [1916]  2  A.C.  1;  85  L.  J.  P.O. 
130— H.L. 

235.     .     A  fireman  on  board  a  ship  in  the  Eed  Sea  died  from 

the  effects  of  heat.  He  had  complained  of  the  heat  for  four  or  five 
days  before  his  death.  He  complained  of  being  sick  from  the  heat  on 
the  day  before  his  death,  and  was  given  medicine.  About  1  p.m.  on 
the  day  of  his  death  he  again  complained,  and  was  given  medicine.  He 
then  went  back  to  work,  and  worked,  with  occasional  intervals  for  rest 
and  refreshment,  until  4.30  p.m.,  when  he  collapsed,  was  brought  on 
deck,  and  died  in  about  an  hour's  time.  A  certificate  of  death  signed 
by  the  master  and  chief  engineer  gave  the  cause  of  death  as  "  heat 
stroke."  The  conditions  were  not  abnormal  for  the  Eed  Sea.  There 
was  no  evidence  that  the  deceased  was  delicate.  It  was  held  that  the 
death  was  not  caused  ' '  by  accident  ' '  arising  out  of  and  in  the  course  of 
the  employment  within  sec.  1  (1)  of  the  Workmen's  Compensation  Act, 
1906  {Pyper  v.  Manchester  Liners,  Lim.,  [1916]  2  K.B.  691;  85  L.  J. 
K.B.  1459— C. A.'. 


235. 


A  girl,  who  was  employed  to  look  after  calves,  noticed 


at  tthe  beginning  of  February,  1915,  that  some  of  the  calves  had  scabs 
on  their  necks  and  heads.  The  calves  were  kept  in  a  pen,  and  when 
the  girl  went  to  feed  them  they  used  to  push  forward  and  try  to  get 
out.  She  had  then  to  push  them  back,  and  sometimes  she  used  a 
stick  for  this  purpose,  and  sometimes  her  hand.  On  February  13  she 
noticed  that  her  arm  was  breaking  out  in  scabs,  and  on  seeing  a  doctor 
she  was  found  to  be  suffering  from  cattle  ringworm.  She  brought  these 
proceedings  claiming  compensation  under  the  Workmen's  Compensa- 
tion Act,  1906.  It  was  admitted  by  the  employer  that  the  calves  had 
had  the  disease,  which,  according  to  the  medical  evidence,  was  con- 
tagious. No  evidence  was  called  by  the  employer,  and  at  the  County 
Court  Judge's  suggestion  cross-examination  of  the  applicant  and  her 
witnesses  was  reserved.  The  County  Court  Judge  held  that,  assuming 
the  evidence  for  the  applicant  to  be  true,  no  injury  by  accident  had  been 
proved,  and  he  dismissed  the  application.  It  was  held  that  the 
evidence,  as  it  stood,  showed  that  the  girl's  illness  was  an  injury  by 
accident,  and  that  the  case  must  go  back  to  the  County  Court  Judge 
to  be  fully  heard  {Scott  v.  Pearson,  [1916]  2  K.B.  61;  85  L.  J.  K.B. 
825— C.A.). 

235.     .     A  carpenter,  who  had  been  employed  on  work  on  a 

mine-sweeping  barge  in  a  dock,  fell  into  the  water  and  was  drowned 
while  crossing  the  dock  quay  on  his  way  from  his  work.  The  night  was 
pitch  dark,  and  there  were  no  lights.  The  dock  was  not  open  to  the 
public,  but  the  man's  employers  had  obtained  permission  from  the 
authority  in  control  of  the  dock  for  their  workmen  to  pass  through 
the  dock  in  going  to  and  from  their  work.  It  was  held  that  the  accident 
arose  in  the  course  of  as  well  as  out  of  the  employment  (Stewart  &  Son, 
Lim.  V.  Longhurst,  [1917]  A.C.  249;  86  L.  J.  K.B.  729— H.L. ). 


235. 


The  chief  engineer  of  a  steamship  belonging  to  the 


appellants  gave  instructions  that  he  should  be  called  earlier  than  his 
usual  time.  He  got  up,  dressed,  and  was  seen  to  go  on  deck  and  walk 
to  the  stern  of  the  ship  behind  the  wheelhouse,  and  was  never  seen 
again.  There  was  evidence  that  the  machinery  of  the  ship,  which  was 
a  new  one,  was  not  working  quite  satisfactorily,  and  that  the  engineer 
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-was  worried  about  it,  and  thought  that  the  tip  of  one  of  the  blades  of 
the  propeller  was  broken  off,  and  that  by  going  to  the  stern  of  the  ship 
and  leaning  over  the  rails  he  might  be  able  to  see  the  tips  of  the  blades 
of  the  propeller  above  the  water,  but  that  it  was  a  dangerous  thing  to 
do,  even  in  calm  weather,  which  m  fact  it  was  at  the  time.  It  was  held 
that  there  was  evidence  upon  which  the  arbitrator  might  find  that  the 
man's  death  was  caused  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment  (Serhino  (Owners)  v.  Proctor,  [1916]  1  A.C.  464; 
85  L.  J.  K.B.  599— H.L.). 


235. 


The  appellant  was  employed  by  the  respondent  as  a 


fish  worker,  and  had  to  work  in  a  shed  which  was  properly  constructed 
and  not  in  any  way  dangerous.  While  she  was  so  working  the  wall  of 
a  neighbouring  building,  which  did  not  belong  to  the  respondent,  fell 
upon  the  shed,  causing  the  roof  to  give  w^ay,  and  the  appellant  was 
seriously  injured.  It  was  held  that  the  accident  arose  out  of  her 
employment,  and  that  she  was  entitled  to  compensation  {Simpson  [or 
Thorn)  V.  Sinclair,  86  L.  J.  P.C.  102;  [1917]  A.C.  127— H.L.  (Sc.) ). 


236. 


Evidence   is   admissible   of   the   habits   and   ordinary 


doings  of  a  deceased  man  throwing  light  on  the  probable  cause  of  his 
death.  A  stable  boy  was  found  lying  unconscious  in  his  employers' 
stables,  having  been  kicked  in  the  head  by  a  horse.  He  died  without 
recovering  consciousness.  He  was  found  with  a  halter  clutched  in  his 
hand.  The  horse  that  had  kicked  him  was  a  quiet  one.  At  the  time 
of  the  accident  the  stables  had  been  swept  and  the  broom  put  away, 
and  the  evidence  was  that  the  boy  had  nothing  to  do  in  the  stable 
after  the  sweeping  was  finished,  and  certainly  nothing  to  do  with  a 
halter.  The  boy  was  not  wrong,  however,  in  being  in  the  stable. 
Evidence  was  given  that  the  boy  had  been  caught  teasing  the  horses 
with  a  broom  or  a  halter.  It  was  held  that  the  evidence  of  the  boy's 
habits  of  teasing  the  horses  was  admissible,  and  that  the  County  Court 
Judge  had  not  misdirected  himself  in  holding  that  it  was  not  proved 
that  the  accident  arose  out  of  the  employment  (Joy  v.  Phillips,  Mills 
d;  Co.,  [1916]  1  K.B.  849;  85  L.  J.  K.B.  770— C.A.). 

239.     .     Harding  v.  Brynddu  Colliery  Co.,  [1911]  2  K.B.  747; 

80  L.  J.  K.B.  1052,  [Supp.  13,  p.  288],  was  followed  in  Jackson  v. 
Denton  Collieries  Co.,  [1914]  W.C.  &  Ins.  Rep.  91;  110  L.  T.  559— 
C.A.  (supra). 

239.     .     Watkins  v.   Guest,  Keen  <S:  Nettlefold,   [1912]  W.C. 

Rep.  151;  106  L.  T.  818,  [Supp.  13,  p.  288],  was  considered  in  Plumb 
V.  Cobden  Flour  Mills  Co.,  [1914]  A.C.  62;  83  L.  J.  K.B.  197— H.L. , 
[Supp.  13,  p.  285].  Compare  with  Pnce  v.  Tredegar  Iron  and  Coal  Co., 
[1914]  W.C.  &  Ins.  Rep.  295;  111  L.  T.  688— C.A,,  supra. 

240.     .     A  workman  was  injured,  according  to  the  workman 

himself,  on  December  28,  1911.  He  continued  working,  and  on 
February  5,  1912,  his  mother  gave  notice  of  the  accident  to  the 
employer's  cashier.  Proceedings  were  not  commenced  until  January  23, 
1913.  It  was  held  that  the  verbal  notice  was  not  sufficient  within 
section  2  of  the  Act,  and  that  the  employers  were  prejudiced  by  the 
delay  (Coltman  v.  Morrison  &  Mason,  [1914]  W.C.  &  Ins.  Rep.  43). 
See  also  Ing  v.  Higgs,  [1914]  W.C.  &  Ins.  Rep.  84;  110  L.  T.  442, 
Hodgson  v.  Robins,  [1914]  W.C.  &  Ins.  Rep.  65,  and  Lacey  v. 
Mowlem  &  Co.,   [1914]  W.C.  &  Ins.  Rep.  63. 
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240.     .     Webster  v.    Cohen,    [1913]   W.C.   &  Ins.   Eep.   268; 

108  L.  T.  197,  [Supp.  13,  p.  289],  was  distinguished  in  Thompson  v. 
'North-Eastern  Marine  Engineering  Co.,  [1914]  W.C.  &  Ins.  Rep.  13; 
110  L.  T.  441 — C.A.  In  the  former  case  it  was  held  that  where  the 
workman  remained  in  constant  pain  throughout  the  period  of  delay  in 
giving  notice  of  the  accident,  he  was  not  excused  the  delay  merely 
because  he  was  able  to  continue  his  work  during  that  time  and  did  not 
believe  that  the  injury  would  result  in  his  having  to  make  a  claim  for 
compensation.  In  the  latter  case  the  delay  was  held  to  be  excused 
because  the  workman  was  unaware  that  the  iUness  from  which  he  was 
suffering  was  attributable  to  the  accident.  Webster  v.  Cohen  was 
followed  in  Clapp  v.  Carter,  [1914]  W.C.  &  Ins.  Rep.  80;  110  L.  T.  491 
— C.A.  (infra),  and  both  were  applied  in  Potter  v.  Welsh  &  Sons,  Lim., 
[1914]  3  K.B.  1020;  83  L.  J.  K.B.  1852— C.A.  (infra). 

240.     .     A  workman  fell  from  a  stable  loft  on  to  his  head  and  for 

three  days  was  unable  to  work.  Upon  his  return  he  suffered  continu- 
ously from  headache  and  after  some  months  became  incapacitated  and 
seriously  ill.  Written  notice  was  not  given  until  a  year  after  the 
accident.  It  was  held  that  the  want  of  notice  was  not  occasioned  by 
mistake  (Clapp  v.  Carter,  [1914]  W.C.  &  Ins.  Rep.  80;  110  L.  T.  491; 
58  S.  J.  232— C.A.). 

* 

240.     .     As     to    when    payment    of    wages    will    constitute 

"  reasonable  cause  "  for  not  making  a  claim  within  the  prescribed 
period,  see  Luckie  v.  Merry,  [1915]  3  K.B.  83;  84  L.  J.  K.B.  1388— 
C.A.  See  also  Harper  v.  Harper,  [1916]  2  K.B.  811;  85  L.  J.  K.B. 
1466— C.A. 

240.     .     A  workman  injured  his  leg  on  a  Tuesday  by  an  accident 

arising  out  of  and  in  the  course  of  his  employment.  At  first  the  injury 
did  not  appear  to  be  serious,  and  he  continued  at  work  for  a  day  or 
two,  but  blood  poisoning  set  in,  and  he  died  on  the  Thursday  week 
after  the  accident.  Verbal  notice  of  the  accident  was  given  to  the 
employers  on  the  Tuesday  after  the  accident.  At  the  hearing  of  a 
claim  for  compensation  by  his  dependants  before  a  County  Court  Judge, 
the  applicant  proved  these  facts,  and  the  employers  called  no  evidence 
to  show  that  they  had  been  in  any  way  prejudiced  in  their  defence  by 
want  of  proper  notice  of  the  accident.  It  was  held  that  there  was 
evidence  upon  which  the  County  Court  Judge  could  hold  that  they  had 
not  in  fact  been  prejudiced  (Hayward  v.  West  Leigh  Colliery,  [1915] 
A.C.  540;  84  L.  J.  K.B.  661— H.L.).  C.f.  Miller  v.  Richardson,  [1915] 
3  K.B.  76;  84  L.  J.  K.B.  1366— C.A. 

240.     .     In  January,  1913,  a  workman  employed  in  moving  a 

trolley  received  a  severe  blow  on  the  head  and  also  a  jagged  wound  on 
his  tongue  by  reason  of  a  tooth  being  forced  through  it.  He  did  not 
consider  the  injury  serious  at  the  time.  He  mentioned  it  to  the  fore- 
man, but  no  written  notice  was  given,  and  he  continued  at  work. 
Cancer  of  the  tongue  supervened,  but  his  doctor  did  not  inform  him  of 
the  nature  of  the  trouble.  He  remained  at  work  until  a  week  before 
his  death,  which  took  place  in  July,  1913.  It  was  held  that  as  the 
injury  was  neither  latent  nor  trivial  no  "  reasonable  cause  "  was  shown 
for  the  failure  to  give  notice  (Potter  v.  Welsh  &  Sons,  [1914]  3  K.B. 
1020;  83  L.  J.  K.B.  1852— C. A.). 
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240.     .     On  March  6,  1915,  a  workman  came  home  with  his 

hands  scratched,  and  complained  that  they  had  been  knocked  about 
at  his  work  of  shell  making.  Next  day  his  doctor  saw  him,  and  imme- 
diately diagnosed  blood  poisoning  from  a  small  wound  on  a  finger,  from 
the  effects  of  which  he  died  on  March  14,  1915.  The  nature  of  the 
deceased's  work  was  likely  to  cause  abrasions  on  the  hands.  There  was 
no  evidence  as  to  the  exact  date  of  the  injury.  No  notice  of  the 
accident  was  given  as  required  by  the  Act.  Upon  a  claim  for  compensa- 
tion by  the  deceased's  dependants,  the  arbitrator  found  that  the  man 
died  from  a  wound  received  during  his  work  at  some  time  within  forty- 
eight  hours  of  March  6,  and  that  the  employers  had  not  been  prejudiced 
in  their  defence  by  the  want  of  notice,  and  awarded  compensation.  The 
arbitrator  stated  that  the  points  taken  of  "no  exact  date  of  injury  " 
and  "  no  notice  "  were  purely  technical.  It  was  held  that,  as  it  was  not 
possible  to  state  an  exact  date  for  such  an  injury,  an  approximate  date 
was  sufficient;  that,  there  being  no  inherent  probability  that  the 
employers  were  prejudiced  in  their  defence  by  the  want  of  notice,  there 
was  evidence  to  support  the  arbitrator's  finding  on  this  head;  and  that 
the  award  must  stand,  although  there  was  a  clear  misdirection  that  the 
points  taken  of  "no  exact  dat-e  of  injury  "  and  "  no  notice  "  were 
purely  technical  {Burvill  v.  Vickers,  Lim.,  [1916]  1  K.B.  180;  85  L.  J. 
K.B.  256— C.A.). 

241.     .     An  action  under  the  Fatal  Accidents  Act,  1846,  is  an 

taction  brought  to  recover  damages  "  for  injury  caused  by  an  accident  " 
within  the  meaning  of  section  1  (4)  of  the  Act  of  1906  (Potter  v.  Welsh 
&  Sons,  [1914]  3  K.B.  1020;  83  L.  J.  K.B.  1852). 

241.     .     Codling    v.    Mowlam    {No.    1),    [1914]    2    K.B.    61; 

83  L.  J.  K.B.  445,  [Supp.  13,  p.  260],  was  affirmed,  [1914]  3  K.B. 
1055;  83  L.  J.  K.B.  1727— C. A. 

244.     .     As  to  recovery  in  respect  of  period  of  interruption  of 

work  caused  by  a  strike,  see  Woodhouse  v.  Midland  Railway,  [1914] 
3  K.B.  1034;  83  L.  J.  K.B.  1810— C.A. 

244.     .     Peym  v.  Spiers  &  Pond,  [1908]  1  K.B.  766;  77  L.  J. 

K.B.  542,  [Supp.  13,  p.  293],  was  distinguished  in  Huscroft  v. 
Bennett,  [1914]  W.C.  &  Ins.  Kep.  9;  110  L.  T.  494;  58  S.  J.  284— 
C.A.,  ante,  p.  159. 

246.     .     A  labourer  earning  21s.  Qd.  a  week  was  put  in  charge 

of  a  new  machine  and,  showing  himself  competent,  was  paid  37s.  6d.  a 
week.  He  met  with  an  accident  and  received  compensation  during 
incapacity.  His  employers  were  then  willing  to  put  .him  to  work  at  the 
machine  again  at  37s.  6d.  a  week,  but  the  trade  unions  objecting  to  the 
employment  of  labourers  at  the  machines,  the  employers  found  that 
they  could  only  restore  him  to  his  old  position  at  which  he  had  earned 
21s.  6d.  a  week.  It  was  held  that  he  was  not  entitled  to  future  com- 
pensation on  the  basis  of  earning  37s.  6d.  a  week,  as  the  fall  in  his 
earnings  was  not  due  to  the  accident,  but  to  the  action  of  the  trade 
unions  [Thompson  v.  Johnson,  [1914]  3  K.B.  694;  [1914]  W.C.  Sc  Ins. 
Eep.  333— C.A.). 

246.     .     The  statement  in  Perry  y,  Wright,  [1908]  1  K.B.  441 ; 

77  L.  J.  K.B.  236— C.A. ,  [Supp.  13,  p.  293],  that  in  determining  the 
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.meaning  of  "  employment  by  the  same  employer  "  interruptions  due 
to  illness  or  any  other  unavoidable  cause  are  to  be  disregarded,  is  over- 
ruled by  Greenwood  v.  Joseph  Nail  &  Co.,  infra. 

246.     .     A  workman  was,  for  a  period  of  exactly  three  years 

next  preceding  his  death  by  accident  in  his  employment,  employed 
only  by  the  respondent  employers  in  one  grade.  During  this  period  he 
was  absent  from  work  for  163  working  days;  forty-five  not  accounted 
for,  thirty-five  for  sickness,  and  eighty-three  for  injury,  the  longest 
period  of  absence  being  six  weeks.  It  was  held  that  the  compensation 
payable  to  his  dependant  must  be  calculated  on  his  average  weekly 
earnings  during  the  period  of  his  actual  employment  since  the  last 
unavoidable  interruption,  and  not  on  the  amount  actually  earned  by 
the  deceased  during  that  period  {Greenwood  v.  Joseph  Nail  &  Co., 
[1917]  1  A.C.  1 ;  86  L.  J.  K.B.  17— H.L.). 

246.     .     If  for  three  years  there  has  been  a  continuing  contract 

of  employment  under  which  a  workman  has  had  the  opportunity  of 
earning  wages  continuously,  when  and  as  his  services  were  required  or 
were  given,  the  first  alternative  in  Sched.  I.  clause  1  (a)  (i)  to  the  Work- 
men's Compensation  Act,  1906,  applies,  and  in  the  event  of  death  from 
an  injury  arising  out  of  and  in  the  course  of  his  employment  the  com- 
pensation payable  to  his  dependants  will  be  a  sum  equal  to  his  earnings 
during  the  three  years.  Therefore,  where  a  workman,  who  had  been 
employed  by  the  same  employers  in  the  same  grade  for  more  than  three 
years  before  his  death,  had  been  absent  from  work  for  one  week  on 
strike,  it  was  held  that  the  employment  had  been  substantially  con- 
tinuous, and  that  the  compensation  should  be  assessed  on  that  basis 
{Price  V.  Guest,  Keen  <&  Nettlefolds,  Lim.,  87  L.  J.  K.B.  801;  [1918] 
A.C.  760— H.L.). 

246.     .     A  man  engaged  as  a  casual  grain  porter  met  with  an 

accident  while  employed  by  a  corporation.  He  was  preferentially 
employed  as  an  able  and  reliable  man  by  some  firms,  but  not  by  the 
corporation.  He  obtained  an  average  weekly  wage  of  2/.,  whereas  the 
average  weekly  wage  of  casual  grain  porters  was  25s.  The  County 
Court  Judge  awarded  12s.  Qd.  a  week  compensation.  It  was  held  that 
he  was  entitled  to  compensation  at  IL  a  week.  It  was  held  also  that  an 
arbitrator  is  not  bound  to  award  the  full  half  of  his  average  weekly 
earnuigs  to  a  workman  as  compensation  for  total  incapacity,  although 
he  cannot  give  more  {Snell  v.  Bristol  Corporation,  [1914]  2  K.B.  291; 
83  L.  J.  K.B.  353). 

246.  — ^.  In  order  to  be  "  concurrent  contracts  of  service  " 
within  the  meaning  of  the  Schedule  I.  2  {h),  they  need  not  be  ejusdem 
generis  {Lloyd  v.  Midland  Railway,  [1914]  2  K.B.  53;  83  L.  J.  K.B. 
330).  But  a  casual  labourer  who  is  employed  concurrently  by  two  or 
more  different  employers  is  not  employed  under  concurrent  contracts 
of  service  within  the  meaning  of  Schedule  I.  2  {b)  {Cue  v.  Port  of 
I^ondon  Authority,  [1914]  3  K.B.  892;  83  L.  J.  K.B.  1445— C. A. ;  and 
see  Roper  v.  Frehe,  [1915]  3  K.B.  222;  84  L.  J.  K.B.  1351— C. A.). 

246.     .     Eijre  v.  Houghton  Main  Colliery  Co.,  [1910]  1  K.B. 

695;  79  L.  J.  K.B.  698,  [Supp.  13,  p.  294],  was  discussed  in  Laiv  v. 
Baird,  [1914]  S.  C.  423;  [1914]  W.  C.  &  Ins.  Eep.  140,  infra. 
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246.     .     A  scaffolder  was  employed  during  the  winter  by  a  firm, 

and  at  the  end  of  seven  weeks  he  met  with  an  accident  arising  out  of 
and  in  the  course  of  his  employment.  The  rate  of  pay  for  scaffolders 
was  8^d.  an  hour.  His  average  weekly  earnings  over  this  period  of 
seven  weeks  were  about  11.  7s.  Sd.,  while  those  of  a  scaff older  in  the 
district,  taken  over  a  period  of  twelve  months,  were  about  1/.  15s.  M., 
longer  hours  being  worked  in  summer  than  in  winter.  Scaffolders  were 
never  employed  for  long  by  the  same  employer,  but  went  from  job  to 
job.  It  was  held  that,  as  the  result  of  computing  the  average  weekly 
earnings  by  reference  to  the  actual  period  of  employment  by  the  firm 
under  Schedule  I.  (1)  (5)  of  the  Act  was  not  to  arrive  at  the  normal 
rate  of  remuneration,  the  County  Court  Judge  was  entitled,  by  virtue 
of  Schedule  I.  (2)  (a)  of  the  Act  to  award  compensation  by  reference 
to  the  average  weekly  earnings  of  a  person  in  the  same  grade  employed 
in  the  same  class  of  employment  and  in  the  same  district  {Cox  v. 
Trollope,  [1916]  2  K.B.  682;  85  L.  J.  K.B.  1652— C. A.). 

246.     .     Where  a  workman  meets  his  death  by  accident,  and 

weekly  payments  of  compensation  have  been  made  to  him  by  his 
employers  before  his  death,  and  his  earnings  during  the  three  years  next 
preceding  the  injury  exceed  300/.,  the  weekly  payments  so  made  must, 
under  Schedule  I.  (1)  (a)  (i)  of  the  Workmen's  Compensation  Act,  1906, 
be  deducted  from  300L,  the  maximum  sum  payable,  and  the  balance  is 
the  sum  payable  by  way  of  compensation  to  his  dependants.  "  Such 
sum  "  in  Schedule  I.  (1)  (a)  (i)  means  300L,  and  not  the  total  amount 
of  his  earnings,  if  exceeding  300?.,  so  as  to  entitle  the  dependants  to 
receive  300L,  where  the  total  amount  of  earnings,  after  deducting  the 
weekly  payments,  exceeds  that  sum  {Robinson  v.  Consett  Iron  Co., 
[1916]  1  K.B.  856;  85  L.  J.  K.B.  1272— C. A.). 

246.     .     A  pension  received  under  the  Superannuation  Acts, 

1834  to  1909,  by  a  person  employed  under  the  Civil  Service  Commis- 
sioners as  an  attendant  in  a  lunatic  asylum  on  his  retirement  is  a 
"  payment,  allowance,  or  benefit  which  the  workman  "  receives  "  from 
his  employer  during  the  period  of  his  incapacity  "  within  the  meaning  of 
Schedule  I.  (3)  to  the  Workmen's  Compensation  Act,  1906,  and  regard 
should  be  had  to  it  in  fixing  the  amount  of  compensation  for  an  injury 
by  accident  arising  out  of  and  in  the  course  .of  the  employment  and 
resulting  in  permanent  partial  incapacity  {Considine  v.  Mclnemey, 
[1916]  2  A.C.  162;  85  L.  J.  P.C.  168— H.L.). 

246.     .     A  fireman  was  permanently  incapacitated   by  injury 

resulting  from  an  accident  arising  out  of  and  in  the  course  of  his 
employment,  and  was  retired  from  his  employment  in  consequence 
of  such  incapacity.  Throughout  his  service  of  nearly  fifteen  years 
3  per  cent,  per  annum  of  his  wages  had  been  deducted  and 
paid  to  a  pension  fund  formed  under  the  Fire  Brigade  Super- 
annuation (Manchester)  Order,  1891,  and  on  his  retirement  he 
became  entitled  to  a  pension  of  9s.  6J.  a  week  for  life  as  being  incapa- 
citated from  the  performance  of  his  duty  by  infirmity  occasioned  by 
an  injury  received  in  the  execution  of  his  duty  without  his  own  default. 
Any  deficiency  in  the  pension  fund  due  to  payments  of  pensions  each 
year  in  excess  of  receipts  from  investments  and  deductions  from  wages 
of  existing  members  of  the  brigade  was  made  good  by  the  employers, 
and  in  this  way  they  provided  nearly  four-fifths  of  the  fund.  Upon 
a   claim    by   the   workman    for   compensation    under   the    Workmen's 
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Compensation  Act,  1906,  it  was  held  that  in  so  far  as  the  pension  was  paid 
out  of  money  contributed  by  the  employers,  it  was  a  "  payment,  allow- 
ance, or  benefit  "  within  Schedule  I.  clause  3  of  the  Act,  to  which 
regard  must  be  had  in  fixing  the  amount  of  the  weekly  compensation 
{Watts  V.  Manchester  Corporation,  86  L.  J.  K.B.  669;  [1917]  1  K.B. 
791— C.A.). 

246.  .  In  calculating  the  average  weekly  earnings  of  a  rail- 
way passenger  porter  who  has  been  injured  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment,  with  a  view  to  assessing  the 
compensation  payable  to  him  under  the  Workmen's  Compensation  Act, 
1906,  tips  or  gratuities  received  by  him  openly  and  in  ordinary  course, 
without  objection  on  the  part  of  his  employers,  should  be  taken  into 
account  {Great  Western  Railway  v.  Helps,  87  L.  J.  K.B.  230;  [1918] 
A.C.  141— H.L.). 

247.     -.     A  workman,   who  had  met  with  an  accident  in  the 

course  of  his  employment  and  was  in  receipt  of  compensation  for  partial 
incapacity  under  an  award,  enlisted  in  a  Territorial  regiment.  The 
employers  subsequently  applied  for  a  review  and  termination  of  the 
compensation,  but,  on  their  writing  to  the  workman's  solicitors  requiring 
him  to  be  medically  examined,  they  were  told  that  he  was  in  India 
with  his  regiment.  It  was  held  that  the  workman  had  in  no  way 
obstructed  the  medical  examination  so  as  to  entitle  the  employers  to  a 
suspension  of  the  compensation,  and  that  he  had  not  ceased  to  reside 
in  the  United  Kingdom  {Harrison,  Lim.  v.  Bowling,  [1915]  3  K.B. 
218;  84  L.  J.  K.B.  1412— C. A.). 

247.     .     A  workman  met  with  an  accident  in  his  employment, 

His  employer  paid  him  compensation  for  over  a  year  and  then  applied 
to  review,  asking  for  "  diminution  and  (or)  redemption,"  on  the  ground 
that  the  workman  could  do  light  work.  The  workman  submitted  to 
redemption  on  the  footing  that  he  could  not  do  his  former  work.  The 
employer  then,  before  the  arbitration  came  on,  gave  notice  that  he 
withdrew  his  application  so  far  as  it  related  to  redemption.  It  was 
held  that  the  employer  was  entitled  to  withdraw  that  part  of  his  applica- 
tion {Gotobed  V.  Petchell,  [1914]  2  K.B.  36;  83  L.  J.  K.B.  429). 

247.  .  An  arbitrator  cannot  award  an  increase  of  compensa- 
tion as  from  a  date  prior  to  the  date  of  the  application  to  review 
{Williams  v.  Bwllfa  and  Merthyr  Dare  Steam  Collieries,  [1914]  2  K.B. 
30;  83  L.  J.  K.B.  442). 

247.     .     An  arbitrator  may  terminate  an  award  as  from  a  date 

antecedent  to  that  of  the  application  for  review,  if  it  be  proved  that  the 
incapacity  had  ceased  from  an  earlier  date  {Bagley  v.  Furness,  Withy 
&  Co.,  [1914]  3  K.B.  974;  83  L.  J.  K.B.  1546,  and  Gibson  &  Co.  v. 
Wishart,  [1915]  A.C.  18;  83  L.  J.  P.C.  321;   30  T.  L.  R.  540— H.L.). 

247.     .     There  is  jurisdiction  to  review  an  original  award  of 

compensation  under  the  Workmen's  Compensation  Act,  1906,  when  the 
only  change  of  circumstances  since  the  date  of  the  original  award  is 
that  the  workman,  who  was  then  partially  incapacitated  by  reason  of  an 
accident  arising  out  of  and  in  the  course  of  his  employment,  has  since 
become  able  to  earn  increased  wages,  owing  merely  to  a  general  increase 
in  the  rates  of  wages  paid  in  the  neighbourhood.     To  the  contrary  by 
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Lord  Cozens-Hardy,  M.E.  {Cory  Brothers  &  Co.  v.  Tarr,  86  L.  J.  K.B. 
1340;  [1917]  2  K.B.  774— C.A.). 

247.     .     An  accident  to  a  miner  resulted  in  the  loss  of  an  eye. 

He  was  paid  compensation  during  the  time  he  was  unable  to  work, 
but  was  afterwards  able  to  resume  work  at  his  former  wages.  It  was 
held  that  the  permanent  injury  he  had  suffered  did  not  necessarily 
prevent  the  complete  determination  of  the  compensation  if  the  loss  of 
the  eye  did  not  increase  the  risk  of  a  similar  accident  occurring,  although 
it  render  the  consequences  of  a  similar  accident  more  serious  {Law  v. 
Baird,  [1914]  S.  C.  423;  [1914]  W.C.  &  Ins.  Kep.  140,  and  Jones  v. 
Anderson,  1914,  59  S.  J.  159;  31  T.  L.  K.  76— H.L.  (Sc.) ).  See  also 
Watson  Y.  Beardmore  &  Co.,  [1914]  S.  C.  718. 

247.     .     In  assessing  the  compensation  payable  to  a  workman 

under  the  Workmen's  Compensation  Act,  1906,  in  respect  of  an  acci- 
dent causing  partial  incapacity,  the  arbitrator  is  justified  in  awarding 
the  difference  between  the  wages  which  the  workman  was  earning 
before  the  accident  and  the  wages  which  he  was  earning  afterwards 
in  an  employment  which  it  was  not  unreasonable  or  improper  for  him 
to  have  accepted  without  enquiring  into  whether  he  might  have  earned 
higher  wages  in  some  other  employment  {Heathcote  v.  Haunchwood 
Collieries,  Lim.,  87  L.  J.  K.B.  226;  [1918]  A.C.  52— H.L.). 

247.     .     A  general  rise  or  fall  in  wages  is  a  factor  which  an 

arbitrator  is  entitled  to  take  into  consideration  in  assessing  the  com- 
pensation payable  to  a  workman  under  the  Workmen's  Compensation 
Act,  1906,  in  respect  of  an  injury  by  accident  causing  partial  incapacity 
{Woodilee  Coal  and  Coke  Co.  v.  M'Neill,  87  L.  J.  P.C.  17;  [1918] 
A.C.  43— H.L.  (Sc.)). 

247.     .     If  a  workman  receiving  compensation  receives  an  offer 

of  work  from  his  employer  at  the  same  wages  as  he  was  receiving  before 
the  accident,  he  is  entitled  to  have  recorded  a  memorandum  of  the 
agreement  with  his  employer,  but  the  compensation  should  be  sus- 
pended {Keevans  v.  Mundy,  [1914]  S.  C.  525). 

247.     .     Rosie  v.  Mackay,  [1910]  S.  C.  714,  [Supp.  13,  pp.  295, 

and  297],  was  considered  and  held  to  be  overruled  by  Taylor  v.  London 
and  North-Westem  Railway,  [1912]  A.C.  242;  81  L.  J.  K.B.  541, 
[Supp.  13,  p.  295],  in  Dempsey  v.  Caldwell  &  Co.,  [1914]  S.  C.  28. 

247.     .     Calico  Printers'  Association  v.  Booth,  [1913]  3  K.B. 

652;  82  L.  J.  K.B.  985,  [Supp.  13,  p.  299],  was  explained  in  Gotobed 
V.  Petchell,  [1914]  2  K.B.  36;  83  L.  J.  K.B.  429— C. A.  (supra). 

247.     .     A  workman  received  a  slight  injury  to  one  of  his  eyes, 

which  was  completely  healed  in  about  a  month's  time,  when  he  was 
quite  fit  for  work  again.  The  arbitrator,  after  awarding  him  compensa- 
tion from  his  employers  for  the  time  during  which  he  had  been 
incapacitated  for  work,  without  being  asked  so  to  do,  made  further  a 
suspensory  award.  It  was  held  that  the  man,  having  completely 
recovered  from  the  effects  of  his  accident,  and  there  being  no  reasonable 
probability  of  the  recurrence  of  incapacity  therefrom,  a  suspensory 
award  ought  not  to  be  made  {Leverington  v.  Dodman  &  Co.,  [1916] 
1  K.B.  964;  85  L.  J.  K.B.  832— C. A.). 
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247.     .     If  a  man  loses  the  sight  of  one  eye  from  injury  by 

accident  arising  out  of  and  in  the  course  of  his  employment  and  recovers 
his  original  earning  capacity,  but  afterwards,  owing  to  disease  in  his 
other  eye,  which  has  no  causal  connection  with  the  injury  by  accident, 
suffers  incapacity  for  work,  the  injury  by  accident  cannot  be  treated 
as  a  contributory  cause  of  his  subsequent  incapacity,  and  a  suspensory 
order  made  in  respect  of  the  injury  by  accident  cannot  therefore  be 
increased  on  account  of  such  incapacity  (Hart  v.  Cory  Brothers,  him., 
[1916]  1  K.B.  172;  85  L.  J.  K.B.  116— C. A.). 

247.     .     A  workman  met  with  an  accident  arising  out  of  and 

in  the  course  of  the  employment  as  steam-hammer  man,  which  caused 
the  loss  of  one  eye.  Subsequently  he  recovered  sufficiently  to  be 
physically  able  to  do  his  old  work,  and  his  employers  offered  to  take 
him  on  again  in  the  same  work  at  his  old  wages.  The  workman  objected 
to  doing  the  old  work  on  account  of  the  risk  at  that  particular  work  to 
his  remaining  eye,  and  the  arbitrator  found  that  his  position  in  the 
labour  market  would  be  affected  detrimentally  by  the  loss  of  one  eye ; 
that  the  work  offered  would  be  dangerous  to  his  one  eye;  and  that  it 
was  therefore  not  "  suitable  employment  "  within  Schedule  I.  (3)  of 
the  Workmen's  Compensation  Act,  1906.  He  awarded  in  favour  of 
the  workman.  It  was  held  that  the  arbitrator  was  justified  in  so  award- 
ing (Jac/cson  V.  Hunslet  Engine  Co.  (No.  t),  [1916]  2  K.B.  8;  85  L.  J. 
K.B.  1213— C. A.). 

248.     .     When     an     application     by     an     employer     under 

Schedule  I.  (17)  of  the  Workmen's  Compensation  Act,  1906,  to  redeem 
the  weekly  payments  of  compensation  to  a  workman  and  an  application 
by  the  workman  under  Schedule  I.  (16)  of  the  Act  for  a  review  and 
increase  of  the  weekly  payments  are  in  the  list  for  hearing  on  the  same 
day,  the  arbitrator  should  hear  the  two  cases  together,  and,  irrespective 
of  the  order  in  which  the  applications  were  commenced,  should  first 
decide  whether  the  workman  is  entitled  to  an  increase  of  the  weekly 
payments,  and  then  deal  with  the  employer's  application,  subject  to 
his  decision  on  the  workman's  application  {Moreland  v.  Eley ;  Eley  v. 
Moreland,  [1916]  1  K.B.  85;  85  L.  J.  K.B.  250— C.A.). 

248.     .     An  infant  was  awarded  compensation  at  the  rate  of 

8s.  a  week.  The  employers  sought  to  redeem  by  payment  of  a  lump 
sum.  On  coming  of  age  the  infant  would  have  been  able  to  earn  over 
22s.  a  week.  It  was  held  that  if  the  infant's  incapacity  was  permanent 
the  employers  were  entitled  to  redeem  on  the  basis  of  8s.  a  week  com- 
pensation, and  that  the  prospective  increase  in  compensation  under 
Schedule  I.  (16)  was  not  to  be  taken  into  account.  If  the  incapacity 
was  not  permanent,  the  matter  was  in  the  discretion  of  the  arbitrator 
(Marshall  v.  Prince,  [1914]  3  K.B.  1047;  84  L.  J.  K.B.  16— C.A.). 

248.     .     An  employer  is  not  entitled,  under  Schedule  I.,  clause 

17  of  the  Workmen's  Compensation  Apt,  1906,  to  redeem,  by  payment 
of  a  lump  sum,  a  weekly  payment  which  does  not  represent  the  full 
compensation  due  under  the  Act,  but  only  the  balance  of  liability  M^hich 
remains,  after  taking  into  account  any  benefits  or  advantages  which 
the  workman  may  receive  from  the  employer,  and  which  may  or  may 
not  be  continued.  The  true  measure  of  compensation  in  such  a  case 
is  the  weekly  payment  plus  so  much  of  the  benefits  and  advantages 
conceded  by  the  employer  as  will  make  up  the  difference  between  the 
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statutory  liability  and  the  agreed  weekly  payment  (Clawley  v.  Carlton 
Main  Colliery  Co.,  87  L.  J.  K.B.  920;  [1918]  A.  C.  744— H.L.  (E.)  )• 

248.     .     Where  the  employer  is  insured  against  the  claim  of  a 

workman,  the  latter  can  only  claim  in  the  bankruptcy  or  winding-up 
of  the  former  if  the  insurance  does  not  cover  the  whole  of  the  liability 
{In  re  Pethick,  Dix  &  Co.;  Burrows  v.  The  Company,  [1915]  1  Ch.  26; 
84  L.  J.  Ch.  285;  59  S.  J.  74). 

248.     .     Two  workmen  met  with  accidents  in  1908  and  1909 

respectively  arising  out  of  and  in  the  course  of  their  employment  by  a 
company.  Their  claims  were  compromised  by  agreement  to  pay  weekly 
sums.  The  employer  company  was  insured  against  workmen's  com- 
pensation claims  with  an  insurance  company.  In  1910  the  insurance 
company  was  compulsorily  wound  up.  The  employer  company  claimed 
in  the  liquidation  687L,  which  included  the  estimated  value  of  the 
claims  of  the  two  workmen.  This  sum  was  reduced  by  compromise  to 
500L,  but  had  never  been  finally  disposed  of.  In  1915  the  employer 
company,  which  up  to  that  date  had  paid  the  workmen  their  compensa- 
tion, went  into  voluntary  liquidation.  The  workmen  claimed  to  prove 
for  248/.  and  417L  respectively  in  the  liquidation  of  the  employer  com- 
pany. The  liquidator  rejected  these  claims  on  the  ground  that  the  only 
right  of  the  workmen  was  to  prove  in  the  liquidation  of  the  insurance 
company.  It  was  held  that  as  to  5001.  the  workmen  were  entitled  to 
claim  in  the  liquidation  of  the  insurance  company  only,  but  as  to  the 
balance  of  their  claims  they  were  entitled  to  prove  in  the  liquidation  of 
the  employer  company  {In  re  Renishaw  Iron  Co.^  86  L.  J.  Ch.  190; 
[1917]  1  Ch.  199). 

248.     .     A    colliery    company    was    a    member    of   a    mutual 

indemnity  company,  whose  articles  provided  that  whenever  a  member's 
protection  has  been  determined,  he  shall  not  be  entitled  to  any 
indemnity  in  respect  of  an  accident.  The  colliery  company  was  wound 
up  and  thereby  ceased  to  be  entitled  to  indemnity.  It  was  held  that 
this  did  not  affect  liabilities  incurred  before  the  winding-up  and  that 
the  workman,  in  respect  of  whom  the  liability  on  the  part  of  the  colliery 
company  to  pay  compensation  to  arose  before  the  winding-up,  was 
entitled  to  claim  a  continuance  of  payment  of  compen^sation  from  the 
indemnity  company  {Daff  v.  Midland  Colliery  Owners'  Mutual  Indem- 
nity Co.,  1913,  82  L.  J.  K.B.  1340;  29  T.  L.  E.  730— H.L.). 

248.     .     As  to  the  liability  of  insurance  companies  in  respect  of 

insurances  against  workmen's  compensation,  see  In  re  Law,  Car  & 
General  Insurance  Corporation,  1914,  110  L.  T.  27;  58  S.  J.  251,  and 
In  re  Wilkinson  and  Car  &  General  Insurance  Corporation,  1914, 
110  L.  T.  468;  58  S.  J.  233— C. A. 

249.     .     Work  executed  by  a  contractor  is  not  "  part  of  any 

work  undertaken  by  the  principal  "  within  the  meaning  of  sec.  4  (1)  of 
the  Act,  merely  because  it  is  work  incidental  to,  or  reasonably  necessary 
for  the  purposes  of,  the  principal's  trade  or  business  {Hockley  v.  West 
London  Timber  and  Joinery  Co.,  [1914]  3  K.B.  1013;  83  L.  J.  K.B. 
1520— C.A.). 

251.     .     HornY.  Admiralty  Commissioners,  [1911]  1  K.B.  24; 

80  L.  J.  K.B.  278,  [Supp.  13,  P.  301],  was  distinguished  in  Leaf  v. 
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Furze,  [1914]  3  K.B.  1068;  83  L.  J.  K.B.  1822.  It  was  held  that 
where  a  certified  scheme  was  substituted  for  the  Act  of  1906  in  respect 
of  personal  injury  caused  by  "  accident  "  arising  out  of  and  in  the 
course  of  the  member's  employment,  the  word  accident  must  be  read 
in  the  sense  in  which  it  is  used  in  the  Act  and  as  including  "  dis- 
ablement," and  that  therefore  the  sections  of  the  Act  relating  to 
compensation  for  industrial  diseases  must  be^read  into  the  scheme. 

252.     .     Haworth   v.    Andrew   Knowles   &  Sons,   Lim.,   1903, 

19  T.  L.  E.  658,  was  distinguished  in  Allen  v.  Great  EaMern  Railway, 
[1914]  2  K.B.  343;  83  L.  J.  K.B.  898— C. A.  In  that  case,  the  scheme 
provided  that  any  question  with  regard  to  what  was  an  injury  within 
the  meaning  of  the  scheme  and  any  other  question  should  be  determined 
by  the  committee  of  management,  whose  decision  should  be  final.  The 
committee  refused  to  admit  a  claim,  giving  no  reasons  for  their  decision. 
It  was  held  that  the  decision  of  the  committee  was  final  and  ousted  the 
jurisdiction  of  the  Courts,  that  the  only  liability  of  the  employer  was  to 
pay  such  sum  under  the  scheme  as  the  committee  should  determine 
to  be  payable,  and  that  as  the  committee  had  not  determined  in  favour 
of  the  applicant,  there  was  no  cause  of  action. 

255.     .     The  County  Court  Judge  sitting  as  arbitrator  under 

the  Act  must  state  the  grounds  of  his  decision  (Marshall  v.  Price,  Wills 
&  Beeves,  1914,  30  T.  L.  E.  248). 

256.     .     A  claim  was  made  on  the  basis  of  partial  dependency. 

The  arbitrator  considered  that  the  evidence  showed  total  dependency 
and  awarded  a  larger  sum  than  that  claimed  although  no  application 
to  amend  had  been  made.  It  was  held  that  he  could  not  do  this 
{Lloyd  V.  Powell  Duffryn  Steam  Coal  Co.,  [1914]  A.C.  733;  83  L.  J. 
K.B.  1054— H.L.). 

256.     .     The  arbitrator  has  power  to  award  a  qualifying  fee  to 

a  doctor  who  gave  evidence  at  the  hearing  although  he  had  made  his 
examination  before  the  request  for  arbitration  took  place,  the  examina- 
tion having  in  fact  been  made  for  the  purpose  of  qualifying  to  give 
evidence  {Jones  v.  Davies  &  Sons,  [1914]  3  K.B.  549;  83  L.  J.  K.B. 
1531— C.A.). 

256.     .     Sutton  v.    Great  Northern  Railway,    [1909]    2  K.B.  -i 

791;  79  L.  J.  K.B.  81,  [Sui5p.  13,  p.  304],  was  applied  in  Taylor  v. 
Cripps,  [1914]  3  K.B.  989;  83  L.  J.  K.B.  1538— C.A.,  where  it  was 
held  that  in  an  arbitration  a  County  Court  Judge  has  no  power  to  order 
evidence  to  be  taken  on  commission  before  an  examiner  or  to  delegate 
the  taking  of  evidence  to  any  person  other  than  the  arbitrator. 

256.     .     It  is  the  duty  of  the  arbitrator  himself  to  take  a  note 

of  the  questions  of  law  raised,  of  the  facts  in  evidence,  and  of  his 
decision  under  rule  36  of  the  Workmen's  Compensation  Eules, 
1913-1914.  A  shorthand  writer's  note  of  all  these  points,  duly  certified 
by  the  arbitrator,  may  be  substituted  for  such  a  note,  but  only  with  the 
consent  of  the  parties  {Earwicker  v.  London  Graving  Dock  Co.,  [1916] 
1  K.B.  970;  85  L.  J.  K.B.  905— C. A.). 

257.     .     As  to   the  meaning   of  sec.    11    (2)   of  the   National 

Insurance  Act,  1911,  enabling  an  approved  society  to  take  proceedings 
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in  the  name  of  a  member  who  unreasonably  refuses  or  neglects  to  take 
proceedings  to  enforce  a  claim  under  the  Workmen's  Compensation 
Act,  1906,  see  Rushton  v.  Skey  &  Co.,  [1914]  3  K.B.  706;  83  L.  J, 
K.B.  1503.  See  also  Allen  v.  Francis,  [1914]  3  K.B.  1065;  83  L.  J. 
K.B.  1814 — C.A.,  post,  under  Insurance. 

257.     .     Respondents    should    not    be    ordered    to    pay    the 

applicant's  costs  of  arbitration  proceedings  under  the  Workmen's  Com- 
pensation Act,  1906,  unless  the  applicant  has  succeeded,  and  the 
respondents  have  failed,  upon  some  issue  raised  in  the  proceedings,  or 
there  is  evidence  that  the  applicant  could  not  have  obtained  the  relief 
given  to  him  without  instituting  proceedings  {Higgins  v.  Higgins  &  Co., 
[1916]  1  K.B.  640;  85  L.  J.  K.B.  1224— C. A.). 

257.     .     The    rule    laid    down   in   R.    v.    Bow    County    Court 

(Registrar),  [1914]  3  K.B.  266;  83  L.  J.  K.B.  1806,  that  the  Registrar 
cannot  deal  with  an  agreement  sought  to  be  recorded  under 
Sched.  II.  (9)  merely  because  the  workman  objects  to  the  compen- 
sation as  inadequate,  has  been  altered  by  the  Workmen's  Compensation 
Rules,  1914. 

257.     .     The  Registrar  refused  to  record  a  memorandum  of  an 

agreement  to  pay  a  lump  sum  in  satisfaction  of  all  claims  under  the 
Workmen's  Compensation  Act,  1906,  on  the  ground  of  the  inadequacy 
of  the  sum.  Weekly  payments  had  been  made,  but  not  under  any 
agreement,  and  at  the  time  the  agreement  to  pay  the  lump  sum  was 
entered  into  all  weekly  payments  had  ceased,  the  parties  disputing  the 
weekly  amount  payable.  The  workman  was  of  full  age  and  properly 
advised.  It  was  held  that  the  lump  sum  was  not  paid  in  redemption 
of  any  weekly  payment,  and  that  the  Registrar  had  therefore  no  juris- 
diction under  the  Workmen's  Compensation  Act,  1906,  Schedule  II., 
clause  9  [d),  to  refuse  to  record  the  memorandum  on  the  ground  of 
inadequacy,  and  that  the  memorandum  must  be  recorded  {Rawlings, 
Lim.  V.  Hodgson,  87  L.  J.  K.B.  761;  [1918]  2  K.B.  342— C.A.). 

257.     .     Appeal  from  the  order  of  a  County  Court  Judge  upon 

a  matter  referred  to  him  by  the  Registrar  on  his  refusal  to  record  a 
memorandum  of  agreement  under  Sched.  II  (9)  (d),  lies  to  the  Court 
of  Appeal  and  not  to  a  Divisional  Court  {Bonney  v.  Hoyle,  [1914] 
2  K.B.  257;  83  L.  J.  K.B.  541— C. A.). 

257.     .     A  workman  who  had  been  injured  in  his  employment, 

and  being  then  an  infant,  entered  into  an  agreement  with  his  em- 
ployers, under  which  the  employers  were  so  far  as  possible  to  find  the 
workman  suitable  employment  and  to  pay  him  the  wages  he  should 
earn  thereat,  and  in  addition  to  pay  him  half  the  difference  between 
the  wages  he  could  so  earn  and  the  weekly  sum  he  probably  would  have 
been  earning  if  he  had  remained  uninjured.  This  agreement  was  on 
the  record,  and  had  never  been  reviewed,  and  the  workman  had 
received  weekly  sums  duly  calculated  accordingly  for  about  four  years, 
when  he  commenced  proceedings  for  arbitration  under  the  Workmen's 
Compensation  Act,  1906,  claiming  11.  a  week.  He  alleged  that  the 
amounts  of  the  weekly  sums  which  he  was  then  receiving  were  impro- 
perly calculated.  He  did  not  object  to  the  agreement  itself.  The 
arbitrator  held  that  he  had  no  jurisdiction  to  hear  the  application  while 
the  agreement  was  on  the  record.     The  employers  contended  that  the 
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workman  ought  to  apply  to  review.  On  appeal,  it  was  held  that  the 
arbitrator  was  right  in  holding  that  he  had  no  jurisdiction,  and  that  the 
workman's  proper  course  was  not  to  apply  for  review,  but  to  apply  for 
execution  under  rule  82  of  the  Workmen's  Compensation  Eules,  1913, 
1914,  under  the  provisions  of  which  rule  the  Eegistrar  or  the  Judge  had 
power  to  fix  the  amounts  payable  under  the  agreement  (Moakes  v. 
Blackwell  Colliery  Co.,  86  L.  J.  K.B.  454;  [1917]  1  K.B.  565— C. A.). 

257.     .     Philliys  v.  Vichers,  [1912]  1  K.B.  16;  81  L.  J.  K.B. 

123,  [Supp.  13,  p.  304],  was  applied  in  Godhold  v.  London  County 
Council,  1914,  111  L.  T.  691 — C.A.,  where  there  was  no  evidence  of  an 
agreement  except  that  the  employers  had  in  fact  for  some  time  paid  the 
workman  half  wages,  which  they  had  discontinued  on  the  advice  of 
their  doctor  that  the  workman  had  recovered  from  the  effects  of  the 
accident. 

267.  .  A  workman  suffered  an  accident  and  received  com- 
pensation from  his  employers,  while  totally  incapacitated,  at  the  rate 
of  12s.  ll^d.  per  week,  and  he  gave  receipts  for  the  sums  eo  paid.  He 
sought  to  have  a  memorandum  of  agreement  recorded  under 
Schedule  II.  (9)  of  tJie  Workmen's  Compensation  Act,  1906,  by  the 
employers  to  pay  him  compensation  at  that  rate  "  until  the  same  is 
ended,  diminished,  redeemed  or  suspended  in  terms  of  the  above 
mentioned  Act."  The  employers  did  not  object  to  the  recording  of  an 
agreement  to  pay  at  that  rate  during  total  incapacity,  but  objected 
to  the  registration  of  the  agreement  suggested  by  the  workman.  It 
was  held  that  there  was  no  agreement  by  the  employers  to  pay  com- 
pensation except  during  total  incapacity,  and  that  no  such  agreement 
as  proposed  by  the  workman  should  be  recorded  {Madden  v.  Guest's 
Executors,  [1916]  1  K.B.  76;  85  L.  J.  K.B.  679— C. A.). 

257.     .     A  female  domestic  servant  met  with  an  accident  in 

her  employment.  She  was  desirous  of  claiming  compensation.  At 
the  suggestion  of  an  approved  society,  witli  whom  she  was  insured,  she 
retained  solicitors  to  make  the  claim  for  her.  The  society  agreed  to 
indemnify  her  against  her  solicitor's  costs.  She  wrongly  thought  that 
this  indemnity  covered  all  costs.  She  was  also  under  the  erroneous 
impression  that  she  could  not  get  her  insurance  benefit.  She  had  not 
unreasonably  refused  or  neglected  to  take  proceedings  within  sec.  11  (2) 
of  the  National  Insurance  Act,  1911,  in  which  case  an  approved  society 
may  take  proceedings  on  behalf  of  a  workman.  The  arbitrator  found 
that  the  proceedings  were  in  fact  brought  by  her  and  not  by  the  society, 
and  awarded  her  compensation.  It  was  held  that  there  was  evidence 
to  support  the  arbitrator's  finding  of  fact,  and  that  it  was  no  defence  to 
the  proceedings  that  she  had  been  assisted  by  the  society,  and  that 
sec.  11  (2)  of  the  National  Insurance  Act,  1911,  had  not  the  effect  of 
prohibiting  the  society  from  so  assisting  her  {Skelton  v.  Baxter,  [1916] 
1  K.B.  321;  85  L.  J.  K.B.  181— C. A.). 

257.     .     The  rule  declaring  the  Insurance  Commissioners  and 

approved  societies  to  be  *'  interested  parties  "  for  the  purposes  of 
Sched.  II.  (9)  of  the  Act  was  declared  ultra  vires  in  Bonney  v.  Hoyle, 
[1914]  2  K.B.  257;  83  L.  J.  K.B.  541~C.A.,  and  has  now  been  .deleted 
(Workmen's  Compensation  Eules,  1914). 

268.  • .     Popple  V.  Frodingham  Iron  &  Steel  Co.,  [1912]  2  K.B. 

141;  81  L.  J.  K.B.  769,  [Supp.  13,  p.  305],  was  followed  in  Goodsell 
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V.  "  Lloyds  "  {Owners),  [1914]  3  K.B.  1001;  83  L.  J.  K.B.  1733.  See 
also  Workmen's  Compensation  Eules,  1914. 

258.     .     Hartshorn  v.   Coppice  Colliery  Co.,  1912,  106  L.  T. 

609,  [Supp.  13,  p.  305],  was  applied  in  Godbold  v.  London  County 
Council,  1914,  111  L.  T.  691— C. A.,  supra. 

259.     .     Johnson   v.    Newton   Fire    Extinguisher   Co.,    [1913] 

2  K.B.  Ill;  82  L.  J.  K.B.  541.  [Supp.  13,  p.  306],  was  followed  in 
Jones  V.  Winder,  [1914]  W.C.  &  Ins.  Eep.  37,  where  it  was  held  that 
a  workman  cannot  appeal  against  any  part  of  an  award  after  he  has 
accepted  payment  of  compensation  under  it. 

259.     .     An  appeal  from  an  order  of  a  County  Court  Judge  that 

evidence  should  be  taken  on  commission  lies  to  the  Court  of  Appeal 
and  not  to  a  Divisional  Court  (Taylor  v.  Cripps,  [1914]  3  K.B.  989; 
83  L.  J.  K.B.  1538— C. A.). 

259.     .     There  is  no  right  of  appeal  from  the  decision  of  a 

County  Court  Judge,  sitting  as  arbitrator  under  the  Workmen's  Com- 
pensation Act,  1906,  upon  a  question  of  law  not  raised  or  submitted 
to  the  County  Court  Judge  at  the  hearing  (Stevens  v.  Thome  &  Co., 
[1916]  2  K.B.  69;  85  L.  J..  K.B.  841— C. A.). 

261.  .  By  the  Workmen's  Compensation  (Illegal  Employ- 
ment) Act,  1918,  it  is  provided  that  if  on  any  proceedings  for  the 
recovery  under  the  Workmen's  Compensation  Act,  1906,  of  compensa- 
tion for  an  injury,  it  appears  to  the  arbitrator  that  the  contract  of 
service  or  apprenticeship  under  which  the  injured  person  was  working 
at  the  time  when  the  accident  causing  the  injury  happened  was  illegal, 
the  arbitrator  may,  if,  having  regard  to  all  the  circumstances  of  the 
case,  he  thinks  it  proper  so  to  do,  deal  with  the  matter  as  if  the  injured 
person  had  at  the  time  aforesaid  been  a  person  working  under  a  valid 
contract  of  service  or  apprenticeship. 

261.  .  For  Amendments  of  the  Eules,  see  Workmen's  Com- 
pensation Eules,  1914. 

293.  Engross;  Engrossing;  Engrossment. — The  Articles  of  Com- 
merce (Returns,  &c_.)  Act,  1914,  repeals  the  Unreasonable  Withholding 
of  Foodstuffs  Act,  1914,  and  provides  a  more  complete  and  effective 
remedy  for  the  mischief  aimed  at.  It  gives  the  Board  of  Trade  power 
to  require  returns  from  owners  of  articles  of  commerce  in  the  United 
Kingdom  or  in  transit  thereto  (sec.  1  (1) ).  Entry  and  inspection  may 
be  made  for  the  purpose  of  obtaining  information,  or  of  testing  the 
accuracy  of  the  returns  (sec.  1  (2) ).  Penalties  are  imposed  for  neglect 
to  make  a  return  or  for  a  false  return,  &c.  (sec.  1  (3) ).  Information 
thus  received  is  to  be  kept  secret  except  for  purposes  of  prosecution 
(sec.  1  (4) ).  If  from  any  such  return,  or  from  any  other  source  of 
information,  the  Board  are  of  opinion  that  any  article  of  commerce  is 
being  unreasonably  withheld  from  the  market,  they  may,  if  so  authorised 
by  Proclamation  (made  generally  or  as  respects  any  particular  kind  of 
article  of  commerce)  and  in  manner  provided  by  the  Proclamation,  take 
possession  of  any  supplies  of  the  article,  paying  the  owners  of  the 
supplies  such  price  as  may,  in  default  of  agreement,  be  decided  to  be 
reasonable,  having  regard  to  all  the  circumstances  of  the  case,  by  the 
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arbitration  of  a  Judge  of  the  High  Court  (sec.  2  (1) ).  The  Board  may 
exercise  its  powers  under  this  section  without  having  obtained  or 
endeavoured  to  obtain  a  return  (sec.  2  (2) ).  The  Board  may  delegate 
its  powers  to  any  other  Government  department  (sec.  3).  "  Owner  '' 
includes  any  person  who  as  factor  or  otherwise  has  power  to  sell 
(sec.  4  (2) ).  The  Act  is  to  have  effect  only  during  a  state  of  war  and 
for  six  months  thereafter  (sec.  4  (4)). 

310.  Equitable  Assignment.— ^rden  v.  Arden,  1884,  29  Ch.  D.  702 ; 
54  L.  J.  Ch.  655,  was  applied  in  Gresham  Life  Assurance  Society  v. 
Crowther,  [1915]  1  Ch.  214;  84  L.  J.  Ch.  312— C. A.,  infra,  and  post, 
under  Kegistration  of  Deeds. 

356.  Estoppel.— Baiewan  v.  Faher,  [1898]  1  Ch.  144;  67  L.  J. 
Ch.  130;  was  explained  and  distinguished  in  In  re  Wimperis;  Wicken 
V.  Wilson,  [1914]  1  Ch.  502;  83  L.  J.  Ch.  511,  post,  under  Husband 
AND  Wife. 

358.  .  A  person  is  not  estopped  from  denying  the  true  con- 
struction of  a  contract  by  not  answering  a  letter  in  which  the  other 
party  puts  a  certain  construction  on  the  contract  {Leslie  d  Co.  y.  Works 
Commissioners,  1914,  78  J.  P.  462). 

358.     .     False    representations    by    a    mortgagor,    upon    the 

strength  of  which  he  borrows  money,  will  estop  those  who  claim  through 
the  mortgagor  for  value  if  they  have  notice  of  the  misrepresentations, 
and  they  must  if  possible  make  them  good  {Gresham  Life  Assurance 
Society  v.  Croiother,  [1915]  1  Ch.  214;  84  L.  J.  Ch.  312— C. A.). 

365.  Evidence. — On  a  charge  of  demanding  money  with  menaces, 
evidence  was  held  properly  admissible  to  prove  that  a  few  months 
previously  a  similar  transaction  had  been  carried  out  by  the  same  agent 
on  behalf  of  the  accused,  with  the  result  that  a  sum  of  money  was  paid 
to  him  in  cash  {R.  v.  Boyle,  [1914]  3  K.B.  339;  83  L.  J.  K.B.  1801 
— C.C.A.). 

365.     .     Evidence  of  a  previous  offence  on  which  the  accused 

has  not  yet  been  charged  is  inadmissible  {K.  v.  Barron  (No.  1),  1914, 
110  L.  T.  350;  30  T.  L.  E.  187— C.C.A.). 

366.     .     On  a  charge  of  forging  and  uttering  a  deed,  evidence 

was  held  rightly  admissible  as  to  other  deeds  forged  by  the  accused  and 
dealt  with  by  him  since  the  uttering  charged,  in  order  to  prove  guilty 
knowledge  {R.  v.  Mason,  1914,  111  L.  T.  336;  78  J.  P.  389— C.C.A.). 

366.     .     R.    V.    Ball,    [1911]    A.C.    47;   80  L.   J.    K.B.   689, 

[Supp.  13,  p.  310],  was  followed  in  R.  v.  Shellaker,  [1914]  1  K.B.  414; 
83  L.  J.  K.B.  413 — C.C.A.,  where  it  was  held,  in  a  prosecution  under 
the  Criminal  Law  Amendment  Act,  1885,  for  having  carnal  knowledge 
of  a  girl  between  thirteen  and  sixteen  years  of  age,  that  evidence  that 
the  prisoner  persuaded  the  girl  to  throw  the  blame  for  her  pregnancy 
upon  another  and  at  the  same  time  bribed  the  other  to  leave  the  country, 
was  admissible.  It  was  further  held  that  the  limitation  of  time  imposed 
by  the  combined  effect  of  sec.  5  (1)  of  the  Act  and  sec.  27  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904,  did  not  apply  to  admissi- 
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bility  of  the  evidence  and  merely  limited  the  time  for  launching  the 
prosecution. 

370.     .     The  documents  kept  by  the  Post  Office  showing  the 

times  of  receipt  and  delivery  of  telegrams  are  not  admissible  in  evidence 
as  public  records,  as  they  are  kept  only  for  a  short  time,  are  not  acces- 
sible to  the  public,  are  not  the  result  of  a  general  public  enquiry  and  do 
not  deal  with  a  general  pubhc  right,  but  are  kept  merely  for  the  purpose 
of  regulating  the  pay  and  work  of  Post  Office  servants  {Heyne  v. 
Fischel  d  Co.,  1914,  110  L.  T.  264;  30  T.  L.  E.  190). 

371.     .     When  a   matter  of  history   which   is  not  of  general 

importance  is  in  issue,  a  statement  bearing  on  the  point  in  issue  made 
by  a  particular  person  (since  deceased)  under  no  duty  to  make  it,  is  not 
admissible  unless  the  statement  purported  to  be  made  from  reputation. 
As  to  whether  or  not  a  church  is  a  parish  church  is  not  a  matter  of 
general  importance  (Fowke  v.  Berrington  (No.  1),  [1914]  2  Ch.  308; 
83  L.  J.  Ch.  820). 

373.     .     A  person  endorsed  a  promissory  note  as  surety  on 

behalf  of  the  purchasers  of  goods.  On  being  sued  he  desired  to  give 
evidence  of  a  contemporaneous  oral  agreement  that  he  should  not  be 
liable  if  the  goods  were  not  equal  to  sample.  It  was  held  that  such 
evidence  was  not  admissible  as  the  agreement  sought  to  be  proved  was 
in  defeasance  of  the  note  and  not  a  condition  precedent  to  the  note 
becoming  operative  (Hitchings  (^  Coulthurst  Co.  y.  Northern  Leather 
Co.  of  America,  [1914]  3  K.B.  907;  83  L.  J.  K.B.  1819). 

374.     .     Mortimer  v.  M'Callan,  1840,  9  L.  J.  Ex.  73;  6  M.  & 

W.  58,  was  followed  in  Owner  v.  Beehive  Spinning  Co.,  [1914]  1  K.B. 
105;  83  L.  J.  K.B.  282,  post,  under  Factories  and  Workshops. 

376.     .     A  document  which  is  required  to  be  stamped  under 

the  Stamp  Act,  1861,  cannot  if  unstamped  be  received  in  evidence 
whether  for  the  purpose  of  enforcing  it  or  for  a  collateral  purpose, 
except  in  criminal  proceedings  {Fengl  v.  Fengl,  [1914]  P.  274;  84  L.  J. 
P.  29;  31  T.  L.  R.  45). 

427.  Excise. — A  person  who  keeps  a  carriage — in  this  case  a 
motor-car — is  not  liable  to  be  summoned  within  the  month  of  January, 
or  the  period  of  twenty-one  days,  for  the  penalty  under  sec.  27  of  the 
Revenue  Act,  1869,  for  not  taking  out  a  licence ;  but  if  a  hcence  is  not 
taken  out  within  those  periods,  such  person  can  be  summoned  for  the 
offence  of  keeping  a  carriage  without  a  licence  on  a  day  within  the 
month  of  January,  or  the  period  of  twenty-one  days  {Sly  v.  Randall, 
[1916]  1  K.B.  710;  85  L.  J.  K.B.  1057— D.). 

428.     .     A  wagonette  was  reconstructed  and  adapted  for  use 

on  a  farm  and  was  in  fact  used  for  that  purpose.  It  was  held  that 
it  fell  within  the  exception  contained  in  sec.  4  (3)  of  the  Customs 
and  Inland  Revenue  Act,  1888  (51  &  52  Vict.  c.  8),  as  having  be^n 
**  constructed  or  adapted  for  use  and  .  .  .  used  solely  for  the  convey- 
ance of  any  goods  or  burden  in  the  course  of  trade  or  husbandry,"  and 
therefore  the  owner  did  not  require  a  licence,  notwithstanding  that  it 
was  possibly  still  capable  of  being  used  for  other  purposes  (Minty  v. 
Glew,  1914,  110  L.  T.  340;  78  J.  P.  69). 
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428.     .     Strutt  V.  Clift,  [1911],  1  K.B.  1;  80  L.  J.  K.B.  114, 

[Supp.  13,  p.  312],  was  distinguished  in  Phelon  v.  Moore  &  Keel, 
[1914]  3  K.B.  288;  83  L.  J.  K.B.  1431— C. A.,  post,  under  Motor 
Cars. 


431.     .     A  man  employed  by  a  farmer  and  breeder  of  horses  in 

the  capacity  of  a  groom  and  general  servant,  the  major  part  of  whose 
duties  is  attending  to  horses  kept  in  connection  with  the  business,  is 
not  a  "  groom  "  within  the  meaning  of  sec.  19  (3)  of  the  Revenue  Act, 
1869  {Wolfenden  v.  Mason,  1914,  110  L.  T.  31;  78  J.  P.  13). 

431.     .     In  order  to  determine  whether  a  person  comes  within 

the  definition  of  a  "  male  servant  "  in  s^c.  19  (3)  of  the  Revenue  Act, 
1869,  which  imposes  a  duty  on  the  employment  of  male  servants,  the 
true  test  is  whether  such  person  is  employed  to  perform  services  of  a 
menial,  domestic,  or  personal  nature.  A  person  employed  in  a  capacity 
which  does  not  involve  the  performance  of  such  services  is  not  a  "  male 
servant  "  within  the  meaning  of  the  sub-section  (London  County 
Council  V.  Perry,  [1915]  2  K.B.  193;  84  L.  J.  K.B.  1518). 

440.     .     Watney,    Coombe,    Reid    &   Co.    v.    Berners,    [1913] 

3  K.B.  427;  82  L.  J.  K.B.  1246,  [Supp.  13,  p.  326],  was  reversed, 
[1915]  A.C.  885;  84  L.  J.  K.B.  1561— H.L. 

469.     — .     A  person  may  be  convict-ed  under  sec.  4  of  the  Customs 

and  Inland  Revenue  Act,  1887  (50  <fe  51  Vict.  c.  15)  as  amended  by 
sec.  3  (2)  of  the  Finance  Act,  1904  (4  Edw.  7.  c.  7),  if  samples  taken 
from  a  bulk  contain  excess  of  moisture,  notwithstanding  that  such 
samples  may  not  fairly  represent  the  bulk  {Hale  v.  Morris  &  Sons, 
[1914]  1  K.B.  313;  83  L.  J.  K.B.  162). 

473.  Exclusion. — The  Aliens  Restriction  Act,  1914  {ante,  under 
Alien),  gives  the  Crown  power  in  time  of  war  or  imminent  national 
danger  or  great  emergency  to  make  Orders"  in  Council  for  the  exclusion 
of  aliens. 

481.  Execution. — Goods  in  the  equitable  ownership  of  the  execu- 
tion debtor  may  be  seized  under  a  fi.  fa.  if  the  entire  beneficial  interest  is 
vested  in  the  debtor  {Stevens  v.  Hince,  1914,  110  L.  T.  935 ;  30  T.  L.  R. 
419). 

496.  .  On  an  application  for  leave  to  issue  a  writ  of  seques- 
tration for  the  enforcement  of  an  order  for  payment  into  Court,  the 
Court  may  dispense  with  personal  service  of  an  order  fixing  a  time  for 
payment  into  Court  if  it  is  satisfied  that  the  defaulter  knew  of  the 
order  and  is  keeping  out  of  the  way  to  escape  service  {In  re  Suarez ; 
Suarez  v.  Suarez  {No.  2),  87  L.  J.  Ch.  173;  [1918]  1  Ch.  176— C. A.). 

508.     .     Fees  received  by  a  solicitor  for  payment  to  a  barrister 

for  professional  services  are  not  a  debt  and  therefore  cannot  be  made 
the  subject  of  garnishee  proceedings  by  a  judgment  creditor,  of  the 
barrister  {Wells  v.  Wells,  [1914]  P.  157;  83  L.  J.  P.  81— C. A.). 

508.     .     Where   an  insurance   committee   under  the   National 

Insurance  Act,  1911,  has  received  from  the  National  Insurance  Com- 
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missioners  funds  for  distribution  among  the  doctors  on  the  panel,  there 
is  a  debt  due  and  accruing  to  each  of  the  doctors  who  have  done  the 
work.  It  is  not  against  public  policy  that  such  debt  should  be  attach- 
able, and  it  is  therefore  attachable  in  garnishee  proceedings  (O'Driscoll 
V.  Manchester  Insurance  Committee,  [1915]  3  K.B.  499;  31  T.  L.  E. 
532— C.A.). 

509.     .     Bamett  v.  Howard,  [1900]  2  Q.B.  784;  69  L.  J.  Q.B. 

955,  was  followed  in  Wood  v.  Leivis,  [1914]  3  K.B.  73;  83  L.  J.  K.B. 
1046 — C.A.  In  that  case  a  bill  of  exchange  was  accepted  by  a  married 
woman  at  a  time  when  she  was  entitled  to  the  benefit  of  a  deed  of 
covenant  under  which  a  sum  of  money  was  to  be  paid  quarterly  to  a 
trustee  in  trust  to  pay  the  same  to  her  for  her  separate  use,  without 
power  of  anticipation.  After  the  commencement  of  an  action  against 
her  on  the  bill,  a  sum  of  money  was  under  the  covenant  paid  to  the 
trustee,  and  five  days  later  judgment  by  default  was  entered  against 
her.  In  garnishee  proceedings  by  the  judgment  creditor  against  the 
trustee,  it  was  held  that  the  sum  in  the  hands  of  the  trustee  was  not 
attachable  to  answer  the  judgment. 

513.     .     Where   by   mistake   no   cause   was   shown   against   a 

garnishee  order,  the  order  absolute  may  be  set  aside  in  certain  circum- 
stances {O'Brien  v.  Killeen,  [1914]  2  Ir.  R.  63). 

521.     .     Under  the  Judgments  Act,  1838,  sec.  3,  and  the  Land 

Charges  Act,  1900,  sec.  2,  a  judgment  creditor  obtains  a  charge  on  the 
land  of  the  judgment  debtor  upon  the  registration  of  a  writ  of  elegit 
under  sec.  5  of  the  Land  Charges  Registration  and  Searches  Act,  1888, 
even  though  the  judgment  debtor's  interest  in  the  land  is  not  of  a 
nature  which  is  capable  of  being  extended  under  a  writ  of  elegit 
(Ashhurton  (Lord)  v.  Nocton,  [1915]  1  Ch.  274;  84  L.  J.  Ch.  193— 
C.A.). 

623.     .     Harris  v.  Beauchamp,  [1894]  1  Q.B.  801;  63  L.  J. 

Q.B.  480,  was  followed  in  Morgan  v.  Hart,  [1914]  2  K.B.  183;  83  L.  J. 
K.B.  782 — C.A.,  where  it  was  held  that  equitable  execution  was  not 
available  against  property  liable  to  fi.  fa.  or  elegit  merely  because  the 
sheriff  is  unable  to  identify  the  particular  property  to  be  seized. 

524.     .     After  the  registration  by  a  judgment  creditor  of  writs 

of  elegit,  but  before  the  appointment  of  a  receiver,  the  judgment  debtor, 
whose  land  was  subject  to  a  legal  mortgage,  entered  into  an  arrange- 
ment with  a  tenant  by  which  the  tenant  paid  him  rent  in  advance.  The 
judgment  creditor  obtained  the  appointment  of  a  receiver  before  the 
rent  became  due.  The  tenant  made  the  arrangement  bona  fide  and 
without  notice  of  the  judgment  creditor's  claim.  It  was  held  that  the 
arrangement  was  not  binding  on  the  judgment  creditor,  and  that  he 
was  entitled  to  payment  of  the  rent  by  the  tenant  {Ashhurton  {Lord) 
V.  Nocton,  swpra). 

525.     .     Bai^ett  v.    Howard,    [1900]   2  Q.B.    784;   69  L.   J. 

Q.B.  955,  was  followed  in  Wood  v.  Lewis,  [1914]  3  K.B.  73;  83  L.  J. 
K.B.  1046— C.A. ,  suyra. 

533.     .     Although   a  limited   company   cannot  be   imprisoned 

upon  a  writ  of  attachment,  yet  if  it  cannot  show  cause  why  such  a  writ 
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should  not  issue,  it  may  be  punished  by  fine  {R.  v.  Hammond  &  Co. : 
Ex  parte  Robinson,  [1914]  2  K.B.  866;  83  L.  J.  K.B.  1221). 

545.     .     As  to  when  the  plaintiff  is  entitled  to  a  further  order 

under  Order  XLII.  rule  32  or  an  order  under  Order  XLII.  rule  33,  see 
Sturges  v.  Warivick  (Countess),  [1914]  58  S.  J.  196;  30  T.  L.  R.  112 
— C.A. 

554.  Executors  and  Administrators. — As  to  the  position  of  an 
executor  de  son  tort  for  breaches  of  covenant  in  a  lease,  see  Stratford- 
upon-Avon  Corporation  v.  Parker,  [1914]  2  K.B.  562;  83  L.  J.  K.B. 
1309,  post,  under  Landlord  and  Tenant. 

560.     .     The  reference  to  Hewson  v.  Shelley  in  Court  of  Appeal, 

[Supp.  13,  p.  336],  is  [1914]  2  Ch.  13;  83  L.  J.  Ch.  607.  It  was  held 
that  the  purchaser  had  a  valid  title  to  the  realty  as  against  the  executors. 
A  majority  of  the  Court  also  held  that  an  order  granting  administration 
is  a  judicial  act,  and,  even  if  it  could  be  held  void  on  the  ground  of 
want  of  jurisdiction,  the  title  of  a  purchaser  from  the  administrator 
would  be  protected  under  sec.  70  of  the  Conveyancing  Act,  1881.  See 
further,  post,  under  Probate. 

568.     .     An   executor   of   an   insolvent   estate    who    advances 

money  to  the  estate  for  the  purpose  of  paying  debts  may  exercise  his 
right  of  preference  in  paying  creditors  out  of  such  money,  even  though 
he  had  no  assets  in  his  hands  at  the  time,  if  at  the  time  there  was  an 
outstanding  reversionary  interest  of  the  deceased  (In  re  Jones;  Peak  v. 
Jones,  [1914]  1  Ch.  742;  83  L.  J.  Ch.  568). 

568.     .     A  personal  representative  may  prefer  a  simple  contract 

over  a  specialtv  creditor  (In  re  Samson;  Rohhins  v.  Alexander,  [1906] 
2  Ch.  584;  76  L.  J.  Ch.  21). 

568.     .     An  executrix,  tenant  for  life  of  the  real  and  residuary 

personal  estate  under  the  will  of  a  testator  who  died  in  1885,  part  of 
the  real  estate  called  "  Stainton's  Close  "  being  devised  upon  trusts 
which  caused  it  to  be  liable  for  payment  of  debts,  shortly  after  the 
testator's  death  applied  out  of  her  own  moneys  in  payment  of  testator's 
creditors  (the  personal  estate  being  insufficient)  sums  amounting 
together  to  975L  She  remained  in  possession  of  the  real  estate,  and 
took  no  steps  to  recover  the  moneys  so  paid  until  her  death  in  1915, 
when  the  question  was  raised  whether  her  executor  was  entitled  to  have 
recouped  to  her  estate  the  moneys  so  paid  by  her  out  of  the  proceeds 
of  sale  of  the  testator's  real  estate,  which  since  her  death  had  been 
sold  by  the  newly  appointed  trustees  thereof.  It  was  held  that  her  right 
to  repayment  was  long  since  statute-barred  as  to  the  real  estate  (other 
than  Stainton's  Close)  by  sec.  8  of  the  Eeal  Property  Limitation  Act, 
1874 ;  that  she  had  no  lien  or  charge  on  that  real  estate,  but  only  a  right 
by  administration  proceedings  to  recover  payment  thereout;  and  that 
from  the  time  she  made  the  payments,  hers  was  the  present  hand  to 
receive,  and  those  entitled  to  the  real  estate  were  the  hands  to  pay; 
and  as  to  Stainton's  Close,  under  sees.  8  and  10  of  the  same  Actj  the 
executrix  was  also  barred,  being  in  the  position  of  an  assignee  of  the 
debts  and  in  no  better  position  than  the  creditors  she  had  paid  off  (In  re 
Welch;  Mitchell  v.  WilUers,  [1916]  1  Ch.  375;  85  L.  J.  Ch.  500). 
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569.     .     Where  a  surety  by  his  will  gives  a  legacy  or  share  of 

residue  to  the  debtor,  whose  debt  he  has  guaranteed,  the  surety's  exe- 
cutor is  entitled  to  retain  out  of  the  legacy  or  share  of  residue  the 
amount  of  any  payment  made  to  the  principal  creditor  in  respect  of 
the  guarantee  out  of  the  surety's  estate,  notwithstanding  that  the 
debtor  has  become  bankrupt  and  that  the  principal  creditor  has  proved 
in  the  bankruptcy  and  received  a  dividend  in  respect  of  the  debt  {In  re 
Melton;  Milk  v.  Towers,  87  L.  J.  Ch.  18;  [1918]  1  Ch.  37— C. A.). 

569.     .     Where  a  testatrix  has  bequeathed  sums  of  specified 

stocks  to  a  legatee  who  is  a  debtor  to  the  testatrix,  the  executor  has  no 
right  of  retainer  out  of  the  stocks  for  the  purpose  of  satisfying  the  debt 
{In  re  Savage;  Cull  v.  Howard,  87  L.  J.  Ch.  599;  [1918]  2  Ch.  146). 

569.     .     OlpheHs  v.  Coryton,  [1913]  1  Jr.  R.  211,  [Supp.  13, 

p.  337],  was  followed  in  In  re  Harris;  Davis  v.  Harris,  [1914]  2  Ch. 
395;  83  L.  J.  Ch.  841,  so  that  a  personal  representative  may  retain  a 
simple  contract  debt  even  as  against  specialty  creditors. 

569.     .     An  executor  who  has  been  guilty,   jointly   with  his 

testator,  of  a  breach  of  trust  cannot  retain  assets  against  the  trust 
liabilities  to  the  prejudice  of  the  other  creditors;  nor  are  the  bene- 
ficiaries claiming  through  him  in  any  better  position.  His  co-executor, 
however,  being  himself  innocent  of  the  breach  of  trust,  may,  on  being 
appointed  trustee  in  place  of  the  testator,  even  after  the  latter 's  deatii, 
exercise  the  right  of  retainer  in  respect  of  the  trust  liability  {In  re 
Harris;  Davis  v.  Harris,  supra). 

569.     .     A.   covenanted  to  pay  3,000L   to  the  trustees  of  his 

daughter's  marriage  settlement.  The  daughter  became  personal  repre- 
sentative of  A.  It  was  held  that  she  had  no  right  of  retainer  in  respect 
of  the  3,000L,  as  the  debt  was  due  to  the  trustees  of  the  settlement  and 
not  to  the  daughter  {In  re  Sutherland  {Dowager  Duchess) ;  Michell  v. 
Bubna  {Countess),  [1914]  2  Ch.  720;  84  L.  J.  Ch.  126). 

571.     .     As  to  what  constitutes  a  sufficient  release  of  a  debt  due 

from  a  person  appointed  executor,  see  In  re  Goff ;  Featherstonehaugh 
V.  Murphy,  1914,  111  L.  T.  34;  58  S.  J.  535. 

572.     .     Eraser   v.    Murdoch,    1881,    6    App.    Cas.    855,    was 

distinguished  in  In  re  Craven;  Watson  v.  Craven,  [1914]  1  Ch.  358; 
83  L.  J.  Ch.  403,  post,  under  Trusts. 

572.     .     A  testator  by  his  will  bequeathed  a  number  of  specific 

legacies.  The  executors  and  trustees  incurred  expenses  in  getting  in 
the  estate,  and  assented  to  the  specific  legacies.  In  order  to  transfer 
the  property  to  the  legatees  further  costs  for  stamp  registering  and 
transfer  fees  were  incurred.  It  was  held  that  such  further  costs  must 
be  borne  by  the  legatees.  After  their  assent  to  the  legacy  the  executors 
held  the  property  as  trustees  for  the  various  legatees,  ~and  not  in  their 
capacity  as  executors  {In  re  Grosvenor;  Grosvenor  v.  Grosvenor,  [1916] 
2  Ch.  375;  85  L.  J.  Ch.  735). 

573.     .     In  re  Beverly;  Watson  v.  Watson,  [1901]  1  Ch.  681; 

70  L.  J.  Ch.  295,  was  applied  in  In  re  Craven;  Watson  v.  Craven. 
[1914]  1  Ch.  358;  83  L.  J.  Ch.  403,  post,  under  Trusts. 
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674.     .     A    testatrix    after    bequeathing    legacies    to    several 

persons,  including  the  executor  by  name,  provided  as  follows:  "  After 
the  aforesaid  legacies  have  been  duly  paid  the  remainder  or  residue  of 
my  property  (if  any)  shall  be  at  the  discretion  of  my  executor  and  at 
his  own  disposal."  It  was  held  that  the  executor  took  the  residue 
beneficially  {In  re  Hoivell;  In  re  Buckingham;  Liggins  v.  Buckingham, 
[1915]  1  Gh.  241 ;  84  L.  J.  Ch.  209— C.A.). 

574.     .     Where  a  testator  gives  the  ultimate  remainder  of  a 

fund,  after  the  termination  of  a  life  interest,  to  be  disposed  of  at  the 
discretion  of  the  trustees  of  his  will,  and  makes  a  general  gift  of  all  his 
residue,  a  trustee  by  representation  of  the  last  surviving  trustee  named 
in  the  wdll  is  not  entitled  to  take  the  fund  beneficially,  and  it  will  pass 
under  the  general  gift  of  residue  (In  re  Booth;  Hattersley  v.  Cowgill, 
86  L.  J.  Ch.  270). 

575.     .     A  testator  bequeathed  a  sum  of  20,000L  to  M.  S.  for 

life,  and  directed  that  on  her  death  such  sum  should  fall  into  his 
residuary  estate,  and  he  appointed  special  trustees  of  the  fund.  Under 
the  provisions  of  sec.  12  of  the  Legacy  Duty  Act,  1796,  the  legacy  duty 
was  payable  by  four  equal  annual  payments  out  of  the  income  derived 
from  the  fund.  By  inadvertence  the  executors,  two  of  whom  were 
residuary  legatees,  paid  this  duty  out  of  capital,  and  transferred  the 
residue  of  the  20,000L  to  the  special  trustees.  It  was  held  that  the 
error  must  be  rectified,  the  sum  paid  as  legacy  duty  upon  all  proper 
adjustments  being  made  being  retained  out  of  the  future  payments  of 
income  to  M.  S.  {In  re  Ainsworth ;  Finch  v.  Smith,  [1915]  2  Ch.  96; 
84  L.  J.  Ch.  701).  This  case  was  approved  and  applied  or  followed  in 
In  re  Reading ;  Edmonds  v.  Reading,  60  S.  J.  655,  and  In  re  Musgrave; 
Machellv.  Pairy,  [1916]  2  Ch.  417;  85  L.  J.  Ch.  639. 

676.  .  An  outside  broker  induced  a  client  to  enter  into  trans- 
actions upon  the  fraudulent  representation  that  he  was  buying  on  her 
behalf,  when  in  fact  he  was  himself  selling  to  her.  The  client  sought 
to  prove  in  the  administration  of  the  broker's  estate  for  the  amount 
which  she  had  placed  in  his  hands.  In  was  held  that  she  was  entitled 
so  to  prove  :  firstly,  because  the  transactions  were  induced  by  fraud ; 
and  secondly,  because  the  broker  was  in  a  fiduciary  position,  and 
personal  representatives  can  never  be  allowed  to  say  that  they  could 
not  pay  a  cestui  que  trust  of  the  deceased  {In  re  FranUlyn;  Frankly n  v. 
Franklyn,  1914,  30  T.  L.  E.  187— C.A.). 

577.     .     If  an  executor  carries  on  the  business  of  the  deceased 

under  a  direction  in  the  will  and  with  the  assent  of  some  only  of  the 
creditors  of  the  deceased,  the  creditors  of  the  business  are  only  entitled 
to  be  subrogated  to  the  executor's  right  of  indemnity  subject  to  the 
priority  of  those  creditors  of  the  deceased  who  had  not  assented  to  the 
carrying  on  of  the  business  {In  re  East;  London  and  County  Banking 
Co.  V.  East,  1914,  111  L.  T.  101;  58  S.  J.  513— C.A.). 

877.     .     Mere   knowledge   coupled   with   non-interference   will 

not  amount  to  assent  by  a  testator's  creditors  to  the  carrying  on  of  a 
business  by  personal  representatives  {In  re  Oxley ;  Hornby  v.  Oxley, 
[1914]  1  Ch.  604;  83  L.  J.  Ch.  442— C. A.). 

679.     .     Add  to  reference  to  In  re  Blow;  St.  Bartholomew's 

Hospital  V.  Cambden,  in  Court  of  Appeal,  [Supp.  13,  p.  338],  [1914] 
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1  Ch.  233;  83  L.  J.  Ch.  185.  The  Court  approved  of  the  dictum  of 
Fletcher  Moulton,  L.J.,  in  Lacons  v.  Warmoll,  [1907]  2  K.B.  350^ 
76  L.  J.  K.B.  914,  and  held  that  executors  were  as  much  entitled  to 
plead  the  Statute  of  Limitations  against  creditors  as  against 
beneficiaries. 

603.  Executory  Interests. — The  rule  in  Lassence  v.  Tiemey  (1 
Mac.  &  G.  551)  and  Hancock  v.  Watson  (71  L.  J.  Ch.  149;  [1902]  A.C. 
14)  that  where  there  are  engrafted  on  an  absolute  gift  to  a  legatee 
trusts  restricting  the  enjoyment  of  the  legacy,  then  the  absolute  gift 
takes  effect,  so  far  as  the  trusts  have  failed,  to  the  exclusion  of  the 
residuary  legatees  or  next-of-kin,  as  the  case  may  be,  applies  in  a 
case  where  the  original  gift  is  to  trustees  upon  trust  for  the  legatee 
absolutely  equally  with  a  case  where  the  original  gift  is  to  the  legatee 
direct,  if  by  the  original  bequest  the  legacy  is  effectually  segregated 
from  the  testator's  estate  {In  re  Harrison;  Hunter  v.  Bush,  87  L.  J. 
Ch.  433;  [1918]  2  Ch.  59). 

617.  Explosives. — The  Petroleum  (Production)  Act,  1918,  pro- 
hibits persons  other  than  the  Crown,  or  holding  a  licence  from  the 
Crown,  from  searching,  boring  for,  or  getting  petroleum  in  the  United 
Kingdom. 

627.  Expulsion. — The  Aliens  Restriction  Act,  1914  {ante,  under 
Alien),  gives  the  Crown  power  in  time  of  war  or  imminent  national 
danger  or  great  emergency  to  make  Orders  in  Council  for  the  deporta- 
tion of  aliens. 

627.  Extradition. — Habeas  corpus  will  not  be  granted  for  the 
discharge  of  a  criminal  fugitive  after  committal  merely  on  the  ground 
that  the  Order  in  Council  applying  the  Extradition  Acts  to  the  country 
applying  for  the  extradition  was  not  formally  proved  before  the  commit- 
ting magistrate  {R.  v.  Brixton  Prison  (Governor) ;  Ex  parte  Servinij 
[1914]  1  K.B.  77;  83  L.  J.  K.B.  212). 

651.  .  A  prisoner  was  committed  for  extradition.  A  Divi- 
sional Court  refused  a  rule  nisi  for  a  writ  of  habeas  corpus.  Application 
was  then  made  for  a  rule  to  the  Court  of  Appeal.  It  was  held  that  the 
latter  Court  had  no  original  jurisdiction  to  grant  the  rule  {Ex  parte 
he  Gros,  1914,  30  T.  L.  R.  249— C.A.). 

651.     .     The   applicant   was    convicted    m    France   of   vol   et 

violence,  but  before  he  had  served  the  whole  of  his  sentence  he  escaped 
from  prison  and  came  to  this  country.  It  was. held  that  he  was  a 
fugitive  criminal  within  the  meaning  of  sec.  10  of  the  Extradition  Act, 
1870.  It  was  held  also  that  the  fact  that  the  proceedings  against  the 
applicant  did  not  consist  merely  of  the  institution  of  a  prosecution  but 
included  a  conviction  for  the  offence  did  not  prevent  his  having  been 
poursuivi  within  the  meaning  of  the  application  for  extradition,  and  the 
magistrate  was  justified  in  committing  him  {Ex  parte  Moser  {No.  1), 
and  Ex  parte  Moser  {No.  2),  [1915]  2  K.B.  698;  84  L.  J.  K.B.  1820). 

675.  Factories  and  Workshops. — As  to  the  meaning  of  "  adapting 
for  sale  of  any  article,"  **  manufacturing  process,"  and  "bottle- 
washing  works,"  in  sec.  149  (1)  and  Sched.  VI.  Part  II.   (28)  of  the 
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Factory  and  Workshop  Act,  1901,  see  Keith  v.  Kirkwood,  [1914] 
S.  C.  (J.)  150. 

680.     .     As  to  the  meaning  of  "  owner  "  in  sec.  14  (2)  of  the 

Factory  and  Workshop  Act,  1901,  see  London  Comity  Council  v. 
Leyson,  1914,  110  L.  T.  200;  78  J.  P.  91. 

693.     .     On  a  summons  under  the  Factory  and  Workshop  Act, 

1901,  the  defendant  may  give  secondary  evidence  of  the  prescribed 
copy  of  the  Act  and  notice  required  to  be  constantly  kept  affixed  in  the 
factory  in  pursuance  of  sec.  128  of  the  Act,  on  the  ground  that  its 
removal  would  be  a  breach  of  the  statute  subjecting  him  to  a 
penalty  {Owner  v.  Beehive  Spinning  Co.,  [1914]  1  K.B.  105;  83  L.  J. 
K.B.  282). 

693.     .     An  offence   under  the   Factory  and  Workshop   Act, 

1901,  was  alleged  to  have  been  committed  on  a  certain  day,  the  same 
day  the  offence  came  to  the  knowledge  of  the  inspector,  and  a  coroner's 
inquest  in  relation  to  the  offence  was  held  and  concluded  on  that  day. 
An  information  was  laid  within  three  months  thereafter.  It  was  held 
that  in  case  of  an  inquest  being  held,  the  information  is  in  time  if  it  is 
laid  within  three  months  after  the  offence  has  come  to  the  knowledge 
of  the  inspector,  or  within  two  months  after  the  conclusion  of  the 
inquest,  whichever  period  is  the  longer,  provided  it  is  laid  within  six 
months  after  the  commission  of  the  offence,  and  that  therefore  the 
information  was  in  time  and  the  Justices  had  jurisdiction  to  try  the  case 
{Boydel  v.  Levant  Mine  Adventurers,  [1916]  1  K.B.  692;  85  L.  J. 
K.B.  923— D.). 

693.     .     The  Secretary  of  State  has  power  under  sec.  79  of  the 

Factory  and  Workshop  Act,  1901,  to  impose  duties,  either  positive  or 
negative,  upon  any  person  upon  whom  it  may  be  necessary  to  impose 
such  duties  in  order  to  make  the  Kegulations  made  under  the  Act 
reasonably  practicable  for  the  purpose  of  securing  the  safety  of  persons 
engaged  in  work  certified  to  be  dangerous;  and  therefore  regulations 
purporting  to  impose  upon  the  owner  of  a  ship  lying  at  a  wharf  or  quay 
for  the  purpose  of  unloading  the  duty  of  having  a  gangway  from  the 
ship  to  the  shore  for  the  use  of  the  persons  employed  are  not  ultra  vires 
{Mackey  v.  Monks  (Preston),  Lim.,  87  L.  J.  P.C.  28;  [1918]  A.C.  59— 
H.L.  (Ir.)). 

694.     .     The  Police,  Factories,  &c.  (Miscellaneous  Provisions) 

Act,  1916,  contains  some  provisions  for  securing  the  welfare  of  workers 
in  factories  and  workshops,  and  for  the  abolition  of  the  investigation  of 
accidents  by  certifying  surgeons.     They  are  as  follows  : 

7. — (1)  Where  it  appears  to  the  Secretary  of  State  that  the  conditions 
and  circumstances  of  employment  or  the  nature  of  the  processes  carried 
on  in  any  factory  or  workshop  are  such  as  to  require  special  provision 
to  be  made  at  the  factory  or  workshop  for  securing  the  welfare  of  the 
workers  or  any  class  of  workers  employed  therein  in  relation  to  the 
matters  to  which  this  section  applies,  he  may  by  order  require  the 
occupier  to  make  such  reasonable  provision  therefor  as  may  be  specffied 
in  the  order,  and  if  the  occupier  fails  to  comply  with  the  requirements 
of  the  order  or  any  of  them,  the  factory  or  workshop  shall  be  deemed 
not  to  be  kept  in  conformity  with  the  Factory  and  Workshop  Act,  1901. 
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(2)  The  following  shall  be  the  matters  to  which  this  section  applies : 
Arrangements  for  preparing  or  heating,  and  taking,  meals ;  the  supply 

of  drinking  water;  the  supply  of  protective  clothing;  ambulance 
and  first  aid  arrangements;  the  supply  and  use  of  seats  in  work- 
rooms; facilities  for  washing;  accommodation  for  clothing; 
arrangements  for  supervision  of  workers. 

(3)  Orders  may — 

(a)  be  made  for  a  particular  factory  or  workshop,  or  for  factories 
or  workshops  of  any  class  or  group  or  description : 

(b)  be  made  contingent  in  respect  of  particular  requirements  upon 
application  being  made  by  a  specified  number  or  proportion  of 
the  workers  concerned,  and  may  prescribe  the  manner  in  which 
the  views  of  the  workers  are  to  be  ascertained ; 

(c)  provide  for  the  workers  concerned  being  associated  in  the 
management  of  the  arrangements,  accommodation  or  other 
facilities  for  which  provision  is  made,  in  any  case  where  a  portion 
of  the  cost  is  contributed  by  the  workers;  but  no  contribution 
shall  be  required  from  the  workers  in  any  factory  or  workshop,, 
except  for  the  purpose  of  providing  additional  or  special  benefits 
which,  in  the  opinion  of  the  Secretary  of  State,  could  not  reason- 
ably be  required  to  be  provided  by  the  employer  alone,  and  unless 
two- thirds  at  least  of  the  workers  affected  in  that  factory  or 
workshop,  on  their  views  being  ascertained  in  the  prescribed! 
manner,  assent. 

(4)  If,  in  the  case  of  any  order  proposed  to  be  made  for  a  particular 
factory  or  workshop,  the  occupier,  or,  in  the  case  of  an  order  for 
factories  or  workshops  of  a  particular  class  or  group  or  description, 
the  majority  of  the  occupiers  of  factories  or  workshops  of  that  class 
or  group  or  description,  dispute  the  reasonableness  of  the  requirements 
in  the  proposed  order  or  any  of  them,  the  objection  shall  be  referred 
for  settlement  to  a  referee  selected  in  accordance  with  rules  made  under 
this  section,  but  the  Secretary  of  State  may  so  refer  any  objection 
though  not  made  by  a  majority  of  the  occupiers  if  he  thinks  desirable. 

(5)  Save  as  otherwise  expressly  provided  in  the  order,  the  occupier 
of  a  factory  or  workshop  shall  not  make  any  deduction  from  the  sum 
contracted  to  be  paid  by  him  to  any  workman  or  receive  any  payment 
from  any  workman  in  respect  of  any  provision  made  in  pursuance  of 
an  order  under  this  section,  and,  if  he  makes  any  such  deduction  or 
receives  any  such  payment,  he  shall  be  guilty  of  an  offence  against 
the  Truck  Act,  1831,  and  shall  be  liable  to  the  penalties  imposed  by 
section  nine  of  that  Act  as  if  the  offence  were  an  offence  mentioned  in 
that  section. 

(6)  The  Secretary  of  State  may  make  rules  as  to  the  time  within; 
which,  and  the  manner  in  which,  notice  of  objection  to  any  order  may 
be  made,  and  as  to  the  selection  of,  and  the  procedure  before,  a  referee 
and  the  cost  of  the  proceedings  before  a  referee  (including  the 
remuneration  of  the  referee). 

(7)  Any  order  made  under  this  section  may  be  revoked  at  any  time- 
in  whole  or  in  part  by  the  Secretary  of  State,  without  prejudice  to  the 
making  of  a  further  order. 

(8)  This  section  shall  not  apply  to  domestic  factories  or  workshops. 

(9)  The  Secretary  of  State  may  by  a  special  order  made  in  accordance 
with  the  provisions  of  section  one  hundred  and  twenty-six  of  the  Factory 
and  Workshop  Ad,  1901,  extend  the  matters  to  which  this  section, 
applies  to  matters  other  than  those  mentioned  in  this  section, 
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8. — (1)  After  the  expiration  of  one  month  from  the  passing  of  this 
Act  [August  3,  1916]  it  shall  cease  to  be  the  duty  of  certifying  surgeons 
to  investigate  the  nature  and  cause  of  death  or  injury  caused  by 
Bccidents  in  factories  and  workshops  or  in  premises  to  which  the  provi- 
sions of  the  Factory  and  Workshop  Acts,  1901  to  1911,  relating  to 
accidents,  are  applied,  or  to  send  to  the  inspector  of  the  district  reports 
thereof : 

Provided  that  nothing  in  this  section  shall  affect  subsection  (3)  of 
section  seventy- three  of  the  Factory  and  Workshop  Act,  1901,  relating 
to  the  investigation  by  certifying  surgeons  of  diseases  occurring  in 
factories  and  workshops : 

Provided  also  that  it  shall  continue  to  be  the  duty  of  the  certifying 
surgeon  to  investigate  and  report  upon  cases  of  injury  caused  by 
.exposure  to  gas,  fumes,  or  other  noxious  substances  or  due  to  any 
other  special  cause  specified  in  instructions  of  the  Secret>ary  of  State 
;as  requiring  investigation,  and  the  Secretary  of  State  shall  issue  instruc- 
tions defining  the  causes  of  injury  to  which  this  provision  is  to  apply 
and  requiring  the  inspector  of  the  district  to  refer  to  the  certifying 
surgeon  all  such  cases  reported  to  him.  It  shall  also  be  the  duty  of 
the  certifying  surgeon  to  investigate  and  report  upon  any  case  of  injury 
which  the  inspector  of  the  district  in  pursuance  of  any  general  or  special 
instructions  of  the  Secretary  of  State  may  refer  to  him  for  that  purpose. 
The  certifying  surgeon  shall  have,  for  the  purpose  of  the  investigation 
in  any  such  case,  the  same  powers  and  shall  be  entitled  to  receive  the 
same  fee  as  he  would  if  the  case  had  been  a  case  to  which  section 
seventy-three  applies. 

The  following  enactments  are  repealed :  Sec.  20  (3)  of  sec.  124  of 
the  Factory  and  Workshop  Act,  1901,  except  so  far  as  they  are  applied 
by  sub-sec.  (3)  of  sec.  73;  sub-sec.  (1)  of  sec.  4  of  the  Notice  of 
Accidents  Act,  1906,  from  the  words  "  and  also  in  the  case  of  accidente  " 
to  the  end  of  the  sub-section. 


VOLUME  VI. 

2.  Faculty. — As  to  the  exercise  of  the  discretion  to  grant  a  faculty 
to  sanction  the  use  of  part  of  a  burial  ground  for  widening  a  highway, 
see  Ex  parte  Uxbridge  Urban  Council,  1914,  30  T.  L.  B.  448. 

20.  False  Imprisonment. — Herd  v.  Weardale  Steel,  Coal,  and 
Coke  Co.,  [1913]  3  K.B.  771;  82  L.  J.  K.B.  1354,  [Supp.  13,  p.  345], 
was  affirmed,  [1915]  A.C.  67;  84  L.  J.  K.B.  121— H.L. 

23.  .  To  justify  false  imprisonment  on  the  ground  of  reason- 
able and  probable  causo,  there  must  be  reasonable  and  probable  cause 
for  the  belief  that  the  person  imprisoned  had  committed  the  particular 
offence  for  which  he  was  arrested,  and  it  is  not  sufficient  that  there 
was  reasonable  cause  for  suspecting  him  to  have  committed  other 
offences  {Walters  v.  Smith,  [1914]  1  K.B.  595;  83  L.  J.  K.B.  335). 

23.     .     The  power  to  apprehend  conferred  by  sec.   12  of  the 

Licensing  Act,  1872,  intends  to  authorise  the  apprehension  of  persons 
honestly  and  upon  reasonable  grounds  believed  to  be  committing  the 
offence  at  the  time  when  they  are  arrested.  Where,  therefore,  a  police 
sergeant  arrested  a  person  while  in  charge  of  a  motor  on  a  highway, 
honestly  and  upon  reasonable  grounds,  although  mistakenly,  believing 
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him  to  be  drunk,  he  was  held  not  to  be  liable  on  a  claim  for  damages 
for  false  imprisonment  (Trebeck  v.  Crondace,  87  L.  J.  K.B.  272;  [1918] 
1  K.B.  158— C.A.). 

25.  False  Pretences. — On  a  charge  of  obtaining  money  by  false 
pretences  as  to  property,  the  question  of  the  materiality  of  evidence  as 
to  the  value  of  the  property  must  be  decided  according  to  the  circum- 
stances of  the  case.  The  test  is  w^hether  the  prosecutor  v^as  induced 
by  deceit  to  act  to  his  injury  (R.  v.  Newton,  1914,  109  L.  T.  447; 
23  Cox  C.C.  609— C.C.A.). 

25.     .     A  charge  of  false  pretences  turned  virtually  upon  the 

question  whether  the  accused  was  carrying  on  a  bona  fide  business  as 
a  pig  dealer.  It  was  held  that  the  fact  that  he  had  not  in  his  possession 
pigs  advertised  by  him  for  sale  did  not  in  itself  suffice  to  establish  mala 
fides  (R.  V.  Jakeman,  1914,  110  L.  T.  832;  24  Cox  C.C.  153— C.C.A.). 

25.     .     The  question  in  a  prosecution  for  false  pretences  was 

whether  the  accused  was  carrying  on  a  genuine  business  as  a  manufac- 
turer's agent  and  merchant.  It  was  held  that  receipts  for  payment  of 
goods  purchased  by  him  other  than  those  the  subject  of  the  charge, 
and  entries  in  his  bank  pass-book  showing  payments  for  goods  supplied 
to  him,  were  material  evidence  on  his  behalf  {R.  V.  Sagar,  [1914  J 
3  K.B.  1112;  84  L.  J.  K.B.  303— C.C. A.). 

25.  .  A  jeweller,  with  the  intention  of  defrauding  under- 
writers with  whom  he  was  insured  against  burglary,  represented  to  a 
police  sergeant  that  a  burglary  had  taken  place  upon  his  premises,  and 
that  he  had  been  robbed  of  1,500L  worth  of  jewellery.  For  the  purpose 
of  carrying  out  his  scheme  he  had  secreted  the  jewellery  on  his  premises, 
and  was  found  by  the  police  sergeant  tied  up  in  his  shop  as  if  by 
burglars.  He  had  made  no  application  for  the  insurance  moneys,  but 
was  convicted  of  the  offence  of  attempting  to  obtain  them  by  false 
pretences.  It  was  held  that  there  was  no  attempt  to  commit  the 
offence,  but  only  a  preparation  for  the  commission  thereof,  and  that  the 
conviction  must  be  quashed  (Rex  v.  Robinson,  [1915]  2  K.B.  342; 
84  L.  J.  K.B.  1149— C.C.A.). 

27.     .     By  the  Criminal  Justice  Administration  Act,   1914,  a 

person  indicted  for  larceny  may  now  be  found  guilty  of  false  pretences 
(sec.  39  (2)).  This  overrules  R.  v.  Solomons,  1890,  62  L.  T.  672; 
17  Cox  C.C.  93. 

42.  Felon ;  Felonious ;  Felony. — To  the  list  of  distinctions  between 
felony  and  misdemeanour  may  be  added  that  in  the  case  of  the  former 
there  exists  the  rule  that  an  action  for  damages  based  on  a  felonious 
act  against  the  plaintiff  is  not  maintainable  so  long  as  the  defendant 
has  not  been  prosecuted  or  a  reasonable  excuse  shown  for  non- 
prosecution,  and  the  Court  will  stay  further  proceedings  in  the  action 
until  prosecution  of  the  defendant  (Sm^ith  v.  Selwyn,  [1914]  3  K.B. 
98;  83  L.  J.  K.B.  1339— C. A.). 

51.  Ferry. — The  plaintiffs,  who  were  possessed  of  an  ancient  ferry 
on  the  Thames,  known  as  Twickenham  Ferry,  sought  an  injunction  to 
restrain  the  defendants  from  carrying  foot  passengers  for  hire  across  the 
Thames,  over,  upon,  within,  or  near  that  ancient  ferry.     It  was  held 
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that  the  plaintiffs  were  not  entitled  to  an  injunction  against  the  defen- 
dants, inasmuch  as  there  had  sprung  up  a  substantially  new  traffic 
different  in  character  from  that  served  by  the  old  ferry,  and  that  the 
defendants'  ferry  was  started  bona  fide  to  meet  a  genuine  demand  on 
the  part  of  the  public  in  connection  with  that  new  traffic  {Hammerton 
V.  Dysart  {Earl),  [1916]  1  A.C.  57;  85  L.  J.  Ch.  33— H.L.). 

51.     .     As  to  what  will  constitute  a  new  traffic  different  in 

character  from  that  served  by  an  existing  ferry  so  as  not  to  amount  to 
disturbance  by  the  new  ferry,  see  Hammerton  v.  Dysart  (Earl),  supra, 

51.     .     Cowes  District  Council  v.  Southampton  Steam  Packet 

Co.,  [1905]  2  K.B.  287;  74  L.  J.  K.B.  665,  was  considered  in  General 
Estates  Co.  v.  Beaver,  [1914]  3  K.B.  918;  84  L.  J.  K.B.  21— C.A. 

53.  Fertilisers  and  Feeding  StuflPs  Act,  1906. — Wheat  "  sharps  " 
are  not  an  article  prepared  artificially,  or  at  any  rate  they  are  not 
prepared  artificially  otherwise  than  by  being  ground,  within  sec.  1  (2) 
of  the  Act  (Worcestershire  County  Council  v.  Notley,  [1914]  3  K.B. 
330;  83  L.  J.  K.B.  1750). 

70.  Fine. — The  Criminal  Justice  Administration  Act,  1914,  pro- 
vides that  Courts  of  summary  jurisdiction  shall  be  bound  to  allow  time 
for  the  payment  of  a  sum  ordered  to  be  paid  unless  satisfied  that  the 
prisoner  has  the  means  to  pay  forthwith  or  unless,  upon  being  asked, 
he  does  not  express  any  desire  for  time  to  pay,  or  he  fails  to  satisfy  the 
Court  that  he  has  a  fixed  abode  within  its  jurisdiction,  or  unless  there 
is  some  other  special  reason  for  not  allowing  time  (sec.  1  (1) ),  in  which 
cases  the  warrant  of  commitment  must  state  the  reasons  for  the 
immediate  committal  (sec.  1  (4) ).  Where  time  is  allowed,  it  shall  be 
at  least  seven  clear  days  (sec.  1  (2) ).  An  offender  allowed  time  may 
surrender  for  committal  before  its  expiration  (ibid.).  Where  the 
offender  who  is  allowed  time  is  from  sixteen  to  twenty -one  years  of  age, 
he  may  be  placed  under  supervision  of  some  person  appointed  by  the 
Court  meanwhile,  and,  in  the  event  of  non-payment  by  the  time  allowed, 
the  Court  must  before  committal  take  into  consideration  the  report  of 
the  supervisor  as  to  the  conduct  and  means  of  the  offender  (sec.  1  (3) ). 
On  the  expiration  of  the  time  allowed,  further  time  may  be  given  or 
payment  by  instalments  ordered  (sec.  2).  When  part  only  of  the  fine 
is  paid  the  offender  must  be  allowed  a  proportionate  reduction  of  the 
alternative  term  of  imprisonment  (sec.  3  (1)).  Money  found  on  a 
person,  if  belonging  to  him,  may  be  applied  towards  discharge  of  a  fine 
or  bastardy  or  maintenance  arrears,  unless  the  loss  of  the  money  would 
be  more  injurious  to  the  offender's  family  than  his  imprisonment 
(sec.  4  (1) ).  When  distress  is  levied  money  may  be  seized  (sec.  4  (2) ). 
In  imposing  a  fine  the  means  of  the  offender  must  be  taken  into  con- 
sideration. No  consideration  must  be  had  to  the  Court  and  police  fees 
in  fixing  a  fine,  nor  may  such  fees  be  added  to  the  fine,  but  the  fine  shall 
be  applied  first  to  the  discharge  of  such  fees  (sec.  5).  Apparently  pay- 
ment of  fees  may  still  be  imposed  in  lieu  of  fine.  The  imprisonment 
which  may  be  imposed  in  default  of  non-payment  of  a  fine  or  any  other 
sum  adjudged  to  be  payable  must  be  without  hard  labour  (sec.  16  {1) ). 

70.     .     Sec.  3  (1)  of  the  Criminal  Justice  Administration  Act, 

1914,  is  amended  by  sec.  12  of  the  Pohce,  Factories,  &c.  (Miscellaneous 
Provisions)  Act,  1916;  see  post,  under  Summary  Jurisdiction. 
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75.  Firearms. — A  proclamation  under  sec.  43  of  the  CustomB 
Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  may  be  made  to  apply  to  a 
limited  area — e.g.  Ireland  {Hunter  v.  Coleman,  [1914]  2  Ir.  E.  372). 

76.  Fire  (In  Commercial  Contracts)  .^Sec.  502  of  the  Merchant 
Shipping  Act,  1894,  does  not  protect  the  shipowner  from  liability  where 
the  goods  have  been  lost  or  damaged  by  fire  resulting  from  unseaworthi- 
ness which  did  not  exist  without  his  actual  fault  or  privity  {Lennard's 
Carrying  Co.  v.  Asiatic  Petroleum  Co.,  [1915]  A.C.  705;  84  L.  J.  K.B. 
1281— H.L.). 

79.  Fire  Insurance. — A  person  in  making  a  proposal  to  an  insurance 
company  for  an  insurance  against  fire  made  a  bona  fide  mistake  in  his 
answers  to  the  questions  on  the  proposal  form,  but  before  the  issue  of 
a  cover  note  drew  the  attention  of  the  agent  of  the  company  to  the 
mistake  and  corrected  it.  It  was  held  that  it  was  the  duty  of  the 
agent  to  convey  to  the  company  the  correct  answer,  and  as  he  failed  to 
do  so  the  company  were  not  entitled  to  refuse  to  pay  a  claim  under  the 
cover  note  on  the  ground  that  there  was  a  misstatement  in  the  answers 
to  the  questions  on  the  proposal  form  {Golding  v.  Royal  London 
Auxiliary  Insurance  Co.,  1914,  30  T.  L.  K.  350). 

79.     .     A  question  on   a  fire  insurance   proposal  form   as   to 

whether  the  proposer  is  or  has  been  "  insured  in  this  or  any  other  office  " 
does  not  include  all  property  ever  occupied  by  the  proposer,  but  only 
refers  to  the  particular  premises  proposed  to  be  insured,  unless  other 
premises  are  distinctly  referred  to  (ibid.). 

79.     .     The  question  whether  any  other  office  has  declined  to 

"  accept  "  or  "  renew  "  the  proposer's  insurance  has  no  reference  to  a 
refusal  to  transfer  to  the  proposer  a  policy  issued  to  another  person 
(ibid.). 

79.     .     As  to  waiver  by  an  insurance  company  of  a  condition  in 

the  policy,  by  their  course  of  conduct,  see  Toronto  Railway  v.  National 
British  and  Irish  Millers'  Insurance  Co.,  1914,  111  L.  T.  555;  20  Com. 
Cas.  1— C.A. 

79.     .     By  a  policy  of  insurance  the   plaintiffs  insured  their 

warehouse  with  the  defendant  and  other  underwriters  against  loss  or 
damage  by  fire.  Loss  or  damage  resulting  from  "  insurrection,  riots, 
civil  commotion,  or  military  or  usurped  power  "  was  excepted.  During 
the  currency  of  the  policy  the  warehouse  was  set  on  fire  and  seriously 
damaged  by  an  incendiary  bomb  from  enemy  aircraft.  In  an  action 
on  the  policy,  it  was  held  that  the  exceptions  clause  was  not  merely 
a  riot  clause,  but  was  a  riot  clause  and  a  war  clause  combined;  that  the 
damage  fell  within  it ;  and  that  therefore  the  plaintiffs  could  not  recover 
on  the  policy  {Rogers,  Lim.  v.  Whittaker,  86  L.  J.  K.B.  790;  [1917] 
1  K.B.  942). 

79.     .     The  plaintiffs  took  out  a  policy  of  fire  insurance  on  their 

premises  in  Dublin  to  cover  damage  ' '  directly  caused  by  war,  bombard- 
ment, military  or  usurped  power,  or  by  aerial  craft  (hostile  or  other- 
wise)," and  fire  directly  caused  by  any  of  the  foregoing,  whether 
originating  on  the  premises  or  elsewhere.  No  claim  was  to  attach  for 
destruction  by  the  Government.     During  the  Irish  Kebellion  at  Easter, 
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1916,  the  rebels  obtained  possession  of  the  General  Post  Office  in 
Dublin,  and  the  military  bombarded  it  with  the  result  that  it  was  set 
on  fire,  and  the  fire  spread  by  natural  means  until  it  reached  the 
plaintiffs'  premises  and  destroyed  them.  In  an  action  on  the  policy, 
it  was  held  that  the  events  of  the  rebellion  amounted  to  war  and  bom- 
bardment within  the  policy  and  were  not  mere  riot  and  civil  commo- 
tion, that  the  expression  "  military  power  "  in  the  policy  included  the 
military  power  of  the  Crown  as  well  as  hostile  military  power,  and 
that  the  word  ' '  destruction  ' '  in  the  exceptions  clause  meant  intentional 
and  not  accidental  destruction,  and  as  the  loss  was  caused  by  the  mili- 
tary power  of  the  Crown,  the  plaintiffs  were  entitled  to  recover  (Curtis 
&  Sons  V.  Mathews,  [1918]  2  K.B.  825). 

79.     .     The  defendants  agreed  with  the  plaintiffs  to  warehouse 

on  their  arrival  in  this  country  certain  goods  at  a  rent  of  4d.  per  ton 
per  week,  which  covered  insurance  against  fire.  A  fire  broke  out  at  the 
warehouse,  and  a  large  quantity  of  the  plaintiffs'  goods  were  destroyed 
or  damaged.  It  was  agreed  between  the  parties  that  when  the  goods 
arrived  in  this  country  their  value  in  warehouse  was  1,125L,  and  that 
at  the  time  of  the  fire  they  were  worth  1,9681.  The  figure  of  1,125L 
tallied  with  figures  in  Customs  entries  showing  the  cost  in  London  of 
consignments  of  the  goods  at  the  time  of  their  arrival,  and  when,  as 
occurred  in  some  cases,  the  plaintiffs  gave  instructions  to  insure  con- 
signments against  aircraft,  as  well  as  against  fire,  the  value  set  by 
them  on  the  goods  again  tallied  with  the  figures  in  the  Customs  entries. 
It  was  held  that  the  defendants  were  entitled  to  know  the  value  which 
the  plaintiffs  put  on  the  goods  for  insurance  purposes,  and  that,  in  the 
absence  of  express  instructions  from  the  plaintiffs  on  that  point,  the 
sum  for  which  the  defendants  were  liable  as  insurers  against  fire  was 
the  value  of  the  goods  as  disclosed  by  the  Customs  entries  confirmed 
by  the  value  put  by  the  plaintiffs  on  the  goods  for  aircraft  insurance 
where  it  was  desired — namely,  1,1251.  It  was  held,  further,  that  an 
average  clause  must  be  implied  in  the  contract  for  insurance  between 
the  parties  {Carreras,  Lim.  v.  Cunard  Steamship  Co.,  87  L.  J.  K.B. 
824;  [1918]  1  K.B.  118). 

97.  Fisheries. — A  winkle  is  a  fish  within  the  meaning  of  the  word 
"  fish  "  in  sec.  24  of  the  Larceny  Act,  1861  {Leavett  v.  Clark,  [1915] 
3  K.B.  9;  84  L.  J.  K.B.  2157). 

120.  Fixtures.— In  re  Allen  &  Sons,  [1907]  1  Ch.  575;  76  L.  J. 
Ch.  362,  was  approved  in  In  re  Morrison,  Jones  &  Taylor,  Lim.,  [1914] 
1  Ch.  50;  83  L.  J.  Ch.  129 — C.A.,  where  a  company  took  over  assets 
which  included  a  fixture  supplied  on  the  hire-purchase  system,  with 
the  benefit  of  the  agreement  therefor,  and  issued  debentures,  the 
debenture-holders  being  unaware  that  the  fixture  was  other  than  the 
company's  own  property.  It  was  held  that  the  suppliers  of  the  fixture 
were  entitled  to  it  as  against  the  trustees  for  the  debenture-holders. 

125.  F\3kt— Miller  v.  Hancock,  [1893]  2  Q.B.  177,  was  dis- 
tinguished in  Lucy  v.  Bawden,  [1914]  2  K.B.  318;  83  L.  J.  K.B.  523, 
post,  under  Staircase. 

125.     .     A  landlord  who  lets  an  unfurnished  flat,  but  retains 

control  of  the  roof  of  the  building  in  which  the  flat  is  situate,  is  under 
an  absolute  obligation  to  keep  the  roof  in  repair,  and  is  liable  to  the 
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tenant  in  damages  if  the  flat  is  not  reasonably  inhabitable  by  reason 
of  non-repair  of  the  roof.  Such  damages  cannot,  however,  be  set  off 
against  a  claim  for  rent  {Hart  v.  Rogers,  [1916]  1  K.B.  646;  85  L.  J. 
K.B.  273). 

134.  Floating  Security. — Under  a  mortgage  deed  freehold  property 
was  conveyed  and  assigned  to  the  mortgagees,  together  with  all  the 
fixed  and  movable  plant,  machinery,  and  fixtures  then  or  thereafter 
fixed,  or  placed  upon  or  used  in  or  about  the  hereditaments  and  the 
goodwill  of  the  business  of  electric  theatres,  and  all  the  furniture  and 
loose  effects  then  or  from  time  to  time  placed  or  used  upon  the  heredita- 
ments. The  mortgage  contained  a  provision  that  the  mortgagors  should 
conduct  the  business  in  a  regular  and  proper  manner,  and  was  made  to 
secure  the  payment  of  all  moneys  then  or  from  time  to  time  owing. 
The  mortgagors  had  no  power  to  let  any  of  the  premises  without  the 
consent  of  the  mortgagees.  It  was  held  that  the  mortgage  was  not 
intended  to  interfere  with  the  ordinary  carrying  on  by  the  company, 
who  were  the  mortgagors,  of  its  theatre  business,  and  constituted  a 
charge  upon  chattels  which  would  in  the  ordinary  course  of  the  business 
be  changed  from  time  to  time,  and  was  a  floating  rather  than  a  specific 
charge,  and  therefore  a  debenture  within  sec.  107  of  the  Companies 
(Consolidation)  Act,  1908,  and  rates  were  payable  as  preferential  pay- 
ments within  the  provisions  of  that  section  (National  Provincial  Bank 
of  England  v.  United  Electric  Theatres,  [1916]  1  Ch.  132;  85  L.  J. 
Ch.  106). 

145.  Food.— On  appeal  in  Cointatv.  Myham,  [1913]  2  K.B.  220; 
83  L.  J.  K.B.  551,  [Supp.  13,  p.  350],  a  new  trial  was  ordered — see 
ante,  under  Damages. 

144.     .     The  appellants,  who  were  a  cattle  dealer  and  a  butcher 

respectively,  sold  to  a  butcher  a  bullock  which  was  suffering  from 
tuberculosis.  The  butcher  slaughtered  it,  and  the  flesh  was  seized  and 
condemned.  The  appellants  were  convicted  under  sees.  116  and  117 
of  the  Public  Health  Act,  1875,  as  amended  by  sec.  28  of  the  Public 
Health  Acts  (Amendment)  Act,  1890,  for  selling  the  bullock.  It  was 
held  that  the  conviction  must  be  quashed,  as  these  sections  did  not 
make  it  an  offence  for  the  owner  of  unsound  meat  to  sell  it  without 
exposing  it  for  sale,  unless  it  was  found  in  his  possession  or  on  his 
premises  (Bothamley  v.  Jolly,  [1915]  3  K.B.  425;  84  L.  J.  K.B.  2223). 

144.     .     The   appellant  entered  into  a  contract  to   supply   a 

workhouse  with  best  English  wild  rabbits,  and  he  delivered  a  number 
of  rabbits  to  the  workhouse  under  that  contract,  which,  when  they  were 
received,  were  found  to  be  in  such  a  state  of  putrefaction  that  they 
must  have  been  unfit  for  the  food  of  man  on  the  previous  afternoon 
when  they  were  dispatched  by  him.  The  rabbits  were  accordingly 
rejected  by  the  guardians,  as  they  were  entitled  to  do  under  their  con- 
tract, and  were  seized  by  the  inspector  of  nuisances,  and  condemned  as 
unfit  for  food.  It  was  held  that  a  popular  and  not  a  narrow  construction 
must  be  placed  upon  the  word  "  possession  "  in  sec.  117  of  the  Public 
Health  Act,  1875,  and  that  the  rabbits  were  not  in  the  "  possession  " 
of  the  appellant  within  the  meaning  of  that  section  at  the  time  when 
they  were  seized,  and  that  therefore  the  appellant  was  not  liable  to  be 
convicted  under  that  section  of  unlawfully  depositing  the  rabbits  at  the 

195 


Vol.  VI.  FOOD— FOREIGN  JUDGMENTS.  144-17  3 

workhouse  for  the  food  of  man  {Webb  v.  Baker,  [1916]  2  K.B.  753; 
86  L.  J.  K.B.  36— D.). 

144.     .     Unsound  paeat  intended  for  the  food  of  man  was  being 

carried  in  a  cart  along  the  high-road  from  a  knacker's  yard  to  a 
slaughter-house.  It  had  been  partially  prepared  for  sale  at  the  knacker 's 
yard,  and  was  to  be  further  prepared  for  sale  at  the  slaughter-house. 
While  on  the  journey  it  was  seized  by  an  inspector  of  nuisances  acting 
under  the  provisions  of  sec.  116  of  the  Act.  It  was  held  that  the  meat 
was  deposited  in  a  place  for  the  purpose  of  sale,  or  of  preparation  for 
sale,  within  the  meaning  of  the  section  {Williams^  v.  Allen,  [1916] 
1  K.B.  425;  85  L.  J.  K.B.  822— D.). 

144.     .     There  is  an  "  exposure  for  sale  "  within  the  meaning 

of  sec.  117  of  the  Public  Health  Act,  1875,  as  extended  by  sec.  28  of 
the  Public  Health  Acts  Amendment  Act,  1890,  when  fish  are  sent  by 
the  vendor  to  the  purchaser  under  an  agreement  to  sell,  and  the  pur- 
chaser, in  exercise  of  his  right  of  acceptance  or  rejection  under  the 
express  or  implied  terms  and  conditions  of  the  contract,  rejects  them, 
or  there  otherwise  remains  anything  to  be  settled  before  the  property 
in  the  fish  passes  to  the  purchaser  {Ollett  v.  Jordan,  87  L.  J.  K.B.  934; 
[1918]  2  K.B.  41). 

145.     .     For  the  Milk  and  Dairies  (ConsoHdation)  Act,  1915, 

see  ante,  under  Dairies. 

156.  Foreclosure. — By  a  foreclosure  order  absolute  made  on  March 
18,  1915,  a  mortgagee  was  declared  entitled  to  all  the  estate  and  inter- 
est of  the  mortgagors,  a  limited  company,  in  certain  leasehold  premises, 
and  the  company  was  ordered  to  convey  and  assign  the  premises  to  the 
mortgagee.  No  conveyance  or  assignment  was  ever  made  to  tihe  mort- 
gagee. On  July  21,  1915,  the  company  was  dissolved.  It  was  held 
that  at  and  immediately  prior  to  its  dissolution  the  company  was  trustee 
of  the  premises  for  the  mortgagee;  and  that,  on  its  dissolution,  its 
estate  and  interest  in  the  premises  reverted  to  the  lessor,  and  that  an 
order  should  be  made  under  the  Trustee  Act,  1893,  appointing  a  person 
to  be  trustee  of  that  estate  and  interest  in  place  of  the  company  and 
the  lessor,  and  vesting  the  estate  and  interest  in  the  person  so  appointed 
trustee  (In  re  Albert  Road  (56  and  58),  Norwood,  Trustees,  [1916] 
ICh.  289;  85  L.  J.  Ch.  187). 

165.     Foreign   BiYOVce,— Phillips   v.    Batho,    [1913]    3   K.B.    25; 

82  L.  J.  K.B.  882,  [Supp.  13,  p.  351],  was  followed  in  Harris  v.  Taylor, 
[1915]  2  K.B.  580;  84  L.  J.  K.B.  1839— C. A.,  where  a  judgment  for 
crim.  con.  obtained  in  the  Isle  of  Man  was  enforced  in  the  High  Court 
in  England. 

173.  Foreign  Judgments. — The  English  Courts  will  not  refuse  to 
enforce  a  foreign  judgment  as  being  contrary  to  natural  justice,  merely 
on  the  ground  that,  the  action  being  on  a  contract,  the  foreign  Court 
excluded  evidence  tendered  to  show  that  the  contract  was  induced  by 
fraudulent  misrepresentation  {Robinson  v.  Fenner,  [1913]  3  K.B.  835; 

83  L.  J.  K.B.  81). 

173.     .     The  English  Courts  will  enforce  a  foreign  judgment 

made  without  jurisdiction  if  the  defendant  voluntarily  entered  appear- 
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ance  thereto  (Guiard  v.  De  Clermont,  [1914]  3  K.B.  145;  83  L.  J. 
*K.B.  1407). 

179.     .     Phillips  V.  Batho,  [1913]  3  K.B.  25;  82  L.  J.  K.B. 

882,  [Supp.  13,  p.  351],  was  followed  in  Harris  v.  Taylor,  1914, 
111  L.  T.  564,  ante,  under  Foreign  Divorce. 

186.  Foreign  Law.— A  will  disposed  of  English  and  Scotch 
realty  using  terms  which  created  a  strict  entail  in  English  but  not  in 
Scotch  law.  It  was  held  that  the  words  used  being  technical  and 
proper  expressions  for  the  creation  of  an  estate  tail  made  in  England, 
the  gift  must  take  effect  accordingly  even  as  regards  the  Scotch  property 
{In  re  Miller;  Baillie  v.  Miller,  [1914]  1  Ch.  511;  83  L.  J.  Ch.  457). 

195.  Foreshore.— At  Mablethorpe  there  are  sandhills  lying  be- 
tween the  seashore,  above  high- water  mark  and  the  inclosed  lands, 
known  as  the  inlands,  on  their  landward  side.  The  plaintiffs  had 
acquired  a  title  by  grant  to  certain  of  the  inlands,  and  they  or  their 
predecessors  had  for  upwards  of  twelve  years  exercised  acts  of  owner- 
ship over  the  parts  of  the  sandhills  adjoining  these  inlands.  By  the 
Mablethorpe  Urban  District  Council  Act,  1914,  the  sandhills  were 
vested  in  the  defendants,  subject  to  the  jurisdiction  of  the  Commis- 
sioners of  Sewers,  and  any  person  having  any  interest  in  the  sandhills 
was  to  be  entitled  to  compensation.  The  plaintiffs  claimed  compen- 
sation under  that  Act,  on  the  ground  that  they  were  the  owners  of  the 
above-mentioned  parts  of  the  sandhills  by  grant  or  prescription,  and  an 
award  for  compensation  was  made  in  their  favour.  They  brought  an 
action  to  enforce  the  award,  in  which  the  defendants  alleged  that  the 
property  in  the  sandhills  was  vested  in  the  Commissioners  of  Sewers, 
under  the  Sewers  Act,  1833,  and  denied  that  the  plaintiffs  were  the 
owners  of  the  sandhills  as  alleged.  It  was  held  that  the  property  in 
the  sandhills  was  not  vested  in  the  Commissioners  of  Sewers;  that 
such  property  could  be  acquired  by  possession,  and  that  it  had  in  the 
circumstances  been  so  acquired  by  the  plaintiffs;  and  that  the  award 
was  good,  and  the  plaintiffs  were  entitled  to  succeed  in  the  action 
{Nesbitt  V.  Mablethorpe  Urban  Council,  87  L.  J.  K.B.  705;  [1918] 
2  K.B.  1— C.A.). 

204.     .     Land    abutting  on   the  seashore,    though   specifically 

measured  in  title-deeds,  is  not  excluded  from  the  operation  of  the 
rule  by  which  the  increment  caused  by  natural  and  gradual  accretion 
from  the  sea  is  added  to  riparian  lands ;  but  where  an  addition  to  lands 
is  caused  artificially  by  the  execution  of  works  of  reclamation  the  doc- 
trine of  natural  accretion  does  not  apply  (Att.-Gen.  for  Nigeria  v.  Holt 
&  Co.;  Same  v.  Maclver  &  Co.,  [1915]  A.C.  599;  84  L.  J.  P.C.  98— 
P.C). 

212.  Forgery. — Forgery  of  the  will  of  a  deceased  person  whose  late 
address  is  wrongly  described  in  the  will  ig  not  forgery  of  the  will  of  a 
fictitious  person  within  the  meaning  of  sec.  1  (2)  (6)  of  the  Forgery 
Act,  1913  {Rex  v.  Kennaway,  86  L.  J.  K.B.  300;  [1917]  1  K.B.  25— 
C.C.A.). 

218.     .     R.  V.  Riley,   [1896]   1  Q.B.  309;  65  L.  J.  M.C.  74, 

was  followed  in  R.  v.  Caiie,  [1914]  2  K.B.  209;  83  L.  J.  K.B.  796— 
C.C.A.,  where  it  was  held  that  a  letter  addressed  to  the  prosecutor,  and 
purporting  to  be  signed  by  an  employee  of  the  prosecutor,  requesting 
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the  sum  of  11.  for  the  purpose  of  hiring  a  drain  machine  to  clear  out  a^ 
drain  on  the  premises  of  the  prosecutor,  was  an  **  instrument  "  within 
sec.  7  of  the  Forgery  Act,  1913,  [Supp.  13,  p.  357]. 

249.  Franchise  (Electoral). — Add  to  the  decisions  cited  on  the 
service  franchise,  Steele  v.  Bowling,  [1914]  2  Ir.  E.  432. 

257.  .  The  statements  in  the  foregoing  article  are  consider- 
ably modified  by  the  following  provisions  of  Part  I.  of  the  Eepresenta- 
tion  of  the  People  Act,  1918 — 

1. — (1)  A  man  shall  be  entitled  to  be  registered  as  a  Parliamentary 
elector  for  a  constituency  (other  than  a  University  constituency),  if  he 
is  of  full  age  and  not  subject  to  any  legal  incapacity,  and — 

(a)  has  the  requisite  residence  qualification ;  or 

(h)  has  the  requisite  business  premises  qualification, 

(2)  A  man,  in  order  to  have  the  requisite  residence  qualification  or 
business  premises  qualification  for  a  constituency — 

(a)  must  on  the  last  day  of  the  qualifying  period  be  residing  in 
premises  in  the  constituency,  or  occupying  business  premises  in  the 
constituency,  as  the  case  may  be;  and 

(h)  must  during  the  whole  of  the  qualifying  period  have  resided  in 
premises,  or  occupied  business  premises,  as  the  case  may  be,  in  the 
constituency,  or  in  another  constituency  within  the  same  Parliamentary 
borough  or  Parliamentary  county,  or  within  a  Parliamentary  borough 
or  Parliamentary  county  contiguous  to  that  borough  or  county,  or 
separated  from  that  borough  or  county  by  water,  not  exceeding  at  the 
nearest  point  six  miles  in  breadth,  measured  in  the  case  of  tidal  water 
from  low-water  mark. 

For  the  purposes  of  this  sub-section  the  administrative  county  of 
London  shall  be  treated  as  a  Parliamentary  borough. 

(3)  The  expression  "  business  premises  "  in  this  section  means  land 
or  other  premises  of  the  yearly  value  of  not  less  than  ten  pounds 
occupied  for  the  purpose  of  the  business,  profession,  or  trade  of  the 
person  to  be  registered. 

2.  A  man  shall  be  entitled  to  be  registered  as  a  Parliamentary 
elector  for  a  University  constituency  if  he  is  of  full  age  and  not  sub- 
ject to  any  legal  incapacity,  and  has  received  a  degree  (other  than 
an  honorary  degree)  at  any  university  forming,  or  forming  part  of, 
the  constituency,  or  in  the  case  of  the  Scottish  Universities  is  quali- 
fied under  sec.  27  of  the  Eepresentation  of  the  People  (Scotland)  Act, 
1868,  or  in  the  case  of  the  University  of  Dublin  has  either  received 
a  degree  (other  than  an  honorary  degree)  at  the  University,  or  has 
obtained  a  scholarship  or  fellowship  in  the  University  whether  before 
or  after  the  passing  of  this  Act. 

3.  A  man  shall  be  entitled  to  be  registered  as  a  local  government 
elector  for  a  local  government  electoral  area,  if  he  is  of  full  age  and 
tnot  subject  to  any  legal  incapacity,  and — 

(a)  is  on  the  last  day  of  the  qualifying  period  occupying,  as  owner 
or  tenant,  any  land  or  premises  in  that  area ;  and 

(b)  has,  during  the  whole  of  the  qualifying  period,  so  occupied  any 
land  or  premises  in  that  area,  or,  if  that  area  is  not  an  administrative 
county  or  a  county  borough,  in  any  administrative  county  or  county 
borough  in  which  the  area  is  wholly  or  partly  situate  : 

Provided  that — 

(i)  for  the  purposes  of  this  section  a  man  who  himself  inhabits  any 
dwelling-house  by  virtue  of  any  ofiice,  service,  or  emplovment,  shall,. 
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if  the  dwelling-house  is  not  inhabited  by  the  person  in  whose  service 
he  is  in  such  office,  service  or  employment,  be  deemed  to  occupy  the 
dwelling-house  as  a  tenant;  and 

(ii)  for  the  purposes  of  this  section  the  word  tenant  shall  include  a 
person  who  occupies  a  room  or  rooms  as  a  lodger  only  where  such 
room  or  rooms  are  let  to  him  in  an  unfurnished  state. 

4. — (1)  A  woman  shall  be  entitled  to  be  registered  as  a  Parliamen- 
tary elector  for  a  constituency  (other  than  a  University  constituency) 
if  she — 

(a)  has  attained  the  age  of  thirty  years ;  and 

(h)  is  not  subject  to  any  legal  incapacity ;  and 

(c)  is  entitled  to  be  registered  as  a  local  government  elector  in 
respect  of  the  occupation  in  that  constituency  of  land  or  premises  (not 
being  a  dwelling-house)  of  a  yearly  value  of  not  less  than  five  pounds 
or  of  a  dwelling-house,  or  is  the  wife  of  a  husband  entitled  to  be  so 
registered. 

(2)  A  woman  shall  be  entitled  to  be  registered  as  a  Parhamentary 
elector  for  a  University  constituency  if  she  has  attained  the  age  of 
thirty  years  and  either  would  be  entitled  to  be  so  registered  if  she 
were  a  man,  or  has  been  admitted  to  and  passed  the  final  examina- 
tion, and  kept  under  the  conditions  required  of  women  by  the  Univer- 
sity the  period  of  residence,  necessary  for  a  man  to  obtain  a  degree 
at  any  University  forming,  or  forming  part  of,  a  University  con- 
stituency which  did  not  at  the  time  the  examination  was  passed  admit 
women  to  degrees. 

(3)  A  woman  shall  be  entitled  to  be  registered  as  a  local  govern- 
ment elector  for  any  local  government  electoral  area — 

(a)  where  she  would  be  entitled  to  be  so  registered  if  she  were  a 
man;  and 

(b)  where  she  is  the  wife  of  a  man  who  is  entitled  to  be  so  regis- 
tered in  respect  of  premises  in  which  they  both  reside,  and  she  has 
attained  the  age  of  thirty  years  and  is  not  subject  to  any  legal  incapa- 
city. 

For  the  purpose  of  this  provision,  a  naval  or  military  voter  who  is 
registered  in  respect  of  a  residence  qualification  which  he  would  have 
had  but  for  his  service,  shall  be  deemed  to  be  resident  in  accordance 
with  the  qualification. 

5. — (1)  A  person  to  whom  this  section  applies  (in  this  Act  referred 
to  as  "  a  naval  or  military  voter  ")  shall  be  entitled  to  be  registered 
as  a  Parliamentary  elector  for  any  constituency  for  which  he  would 
have  had  the  necessary  qualification  but  for  the  service  which  brings 
him  within  the  provisions  of  this  section. 

'The  right  to  be  registered  in  pursuance  of  the  foregoing  provision 
shall  be  in  addition  to  any  other  right  to  be  registered,  but  a  naval 
or  military  voter  shall  not  be  entitled  to  be  registered  for  a  con- 
stituency in  respect  of  an  actual  residence  qualification  in  the  con- 
stituency except  on  making  a  claim  for  the  purpose,  accompanied  by 
a  declaration  in  the  prescribed  form,  that  he  has  taken  reasonable 
steps  to  prevent  his  being  registered  under  the  foregoing  provision  for 
any  other  constituency. 

(2)  The.  statement  of  any  person,  made  in  the  prescribed  form  and 
verified  in  the  prescribed  manner,  that  he  would  have  had  the  neces- 
sary qualification  in  any  constituency  but  for  the  service  which  brings 
him  w^ithin  the  provisions  of  this  section,  shall  for  all  purposes  of  this 
section  be  sufficient  if  there  is  no  evidence  to  the  contrary. 
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(3)  This  section  applies  to  any  person  who  is  of  the  age  required 
under  this  Act  in  the  case  of  that  person  and  is  not  subject  to  any 
legal  incapacity,  and  who — 

(i)  is  serving  on  full  pay  as  a  member  of  any  of  the  naval,  military 
or  air  forces  of  the  Crown ;  or 

(ii)  is  abroad  or  afloat  in  connection  with  any  war  in  which  His 
Majesty  is  engaged,  and  is — 

(a)  in  service  of  a  naval  or  military  character  for  which  payment  is 
made  out  of  moneys  provided  by  Parliament,  or  (where  the  person 
serving  was  at  the  commencement  of  his  service  resident  in  the  United 
Kingdom)  out  of  the  public  funds  of  any  part  of  His  Majesty's  Do- 
minions, or  in  service  as  a  merchant  seaman,  pilot,  or  fisherman, 
including  the  master  of  a  merchant  ship  or  fishing  boat  and  an  appren- 
tice on  such  a  ship  or  boat ;  or 

(b)  serving  in  any  work  of  the  British  Red  Cross  Society,  or  the 
Order  of  St.  John  of  Jerusalem  in  England,  or  any  other  body  with  a 
similar  object ; 

(c)  serving  in  any  other  work  recognised  by  the  Admiralty,  Army 
Council,  or  Air  Council,  as  work  of  national  importance  in  connection 
with  the  war. 

(4)  A  male  naval  or  military  voter  who  has  served  or  hereafter 
serves  in  or  in  conection  with  the  present  war  shall,  notwithstanding 
anything  in  this  or  any  other  Act,  be  entitled  to  be  registered  as  a 
Parliamentary  elector  if  that  voter  at  the  commencement  of  service 
had  attained,  or  during  service  attains,  the  age  of  nineteen  years,  and 
is  otherwise  qualified. 

6.  The  qualifying  period  shall  be  a  period  of  six  months  ending 
either  on  the  fifteenth  day  of  January  or  the  fifteenth  day  of  July, 
including  in  each  case  the  fifteenth  day : 

Provided  that  in  the  application  of  this  section  to  a  person  who  is 
a  naval  or  military  voter,  or  who  has  been  serving  as  a  member  of 
the  naval,  military  or  air  forces  of  the  Crown  at  any  time  during  the 
said  six  months  and  has  ceased  so  to  serve,  one  month  shall  be  sub- 
stituted for  six  months  as  the  qualifying  period. 

7. — (1)  Where  land  or  premises  are  in  the  joint  occupation  of  two 
or  more  persons,  each  of  the  joint  occupiers  shall,  for  the  purposes 
of  this  Part  of  this  Act,  be  treated  as  occupying  the  premises,  subject 
as  follows :  — 

(a)  In  the  case  of  the  occupation  of  business  premises  the  aggregate 
yearly  value  of  the  premises  must  for  the  purpose  of  the  Parliamentary 
franchise  be  not  less  than  the  amount  produced  by  multiplying  ten 
pounds  by  the  number  of  the  joint  occupiers;  and 

(b)  In  the  case  of  the  occupation  of  land  or  premises  (not  being  a 
dwelling-house)  the  aggregate  yearly  value  thereof  must  for  the  pur- 
pose of  the  Parliamentary  franchise  of  women  be  not  less  than  the 
amount  produced  by  multiplying  five  pounds  by  the  number  of  joint 
occupiers;  and 

(c)  Not  more  than  two  joint  occupiers  shall  be  entitled  to  be  regis- 
tered in  respect  of  the  same  land  or  premises,  unless  they  are  bona 
fide  engaged  as  partners  carrying  on  their  profession,  trade,  or  business 
on  the  land  or  premises. 

(2)  Residence  in  a  house  or  the  occupation  of  a  house  shall  not  be 
deemed  to  be  interrupted  for  the  purposes  of  this  Act  by  reason  only 
of  permission  being  given  by  letting  or  otherwise  for  the  occupation 
of  the  house  as  a  furnished  house  by  some  other  person  for  part  of 
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the  qualifying  period  not  exceeding  four  months  in  the  whole,  or  by 
reason  only  of  notice  to  quit  being  served  and  possession  being 
demanded  by  the  landlord  of  the  house;  but  the  express  enactment 
of  this  provision  shall  not  affect  in  any  way  the  general  principles 
governing  the  interpretation  of  the  expression  "  residence  "  and 
cognate  expressions. 

(3)  Notwithstanding  anything  in  this  Act,  a  man  shall  not  be 
entitled  to  be  registered  as  a  Parliamentary  elector  for  a  constituency 
in  respect  of  a  residence  qualification  though  he  may  have  been 
residing  in  premises  in  the  constituency  on  the  last  day  of  the  qualify- 
ing period,  if  he  commenced  to  reside  in  the  constituency  within  thirty 
days  before  the  end  of  the  qualifying  period,  and  ceased  to  reside 
within  thirty  days  after  the  time  when  he  so  commenced  to  reside. 

(4)  Notwithstanding  anything  in  this  Act,  a  person  shall  not  be 
entitled  to  be  registered  as  a  local  government  elector  for  a  local 
government  electoral  area  though  that  person  may  have  been  occu- 
pying land  or  premises  in  the  area  on  the  last  day  of  the  qualifying 
period,  if  that  person  commenced  to  occupy  the  land  or  premises 
within  thirty  days  before  the  end  of  the  qualifying  period,  and  ceased 
to  occupy  the  land  or  premises  within  thirty  days  after  the  commence- 
ment of  the  occupation. 

8. — (1)  Every  person  registered  as  a  Parliamentary  elector  for 
any  constituency  shall,  while  so  registered  (and  in  the  case  of  a 
woman  notwithstanding  sex  or  marriage)  be  entitled  to  vote  at  an 
election  of  a  member  to  serve  in  Parliament  for  that  constituency; 
but  a  man  shall  not  vote  at  a  general  election  for  more  than  one  con- 
stituency for  which  he  is  registered  by  virtue  of  a  residence  qualifica- 
tion, or  for  more  than  one  constituency  for  which  he  is  registered  by 
virtue  of  other  qualifications  of  whatever  kind,  and  a  woman  shall  not 
vot-e  at  a  general  election  for  more  than  one  constituency  for  which 
she  is  registered  by  virtue  of  her  own  or  her  husband's  local  govern- 
ment qualification,  or  for  more  than  one  constituency  for  which  she  is 
registered  by  virtue  of  any  other  qualification. 

(2)  A  person  registered  as  a  local  government  elector  for  any  local 
government  electoral  area  shall  while  so  registered  (and  in  the  case 
of  a  woman  notwithstanding  sex  or  marriage)  be  entitled  to  vote  at  a 
local  government  election  for  that  area;  but  where,  for  the  purposes 
of  election,  any  such  area  is  divided  into  more  than  one  ward  or  elec- 
toral division,  by  whatever  name  called,  a  person  shall  not  be  entitled 
to  vote  for  more  than  one  such  ward  or  electoral  division. 

Notwithstanding  anything  in  this  provision  a  person  may  be  regis- 
tered for  more  than  one  such  ward  or  division  of  a  local  government 
electoral  area  (not  being  a  municipal  borough),  and  may  vote  in  any 
such  ward  or  division  for  which  he  is  registered  at  an  election  to  fill  a 
casual  vacancy. 

(3)  A  naval  or  military  voter  who  is  registered  in  respect  of  a  quali- 
fication w^hich  he  would  have  had  but  for  his  service  shall  be  deemed 
for  the  purpose  of  this  section  to  be  registered  by  virtue  of  that  qualifi- 
cation. 

9. — (1)  A  person  shall  not  be  disqualified  from  being  registered  or 
from  voting  as  a  Parliamentary  or  local  government  elector  by  reason 
that  he  or  some  person  for  whose  maintenance  he  is  responsible  has 
deceived  poor  relief  or  other  alms. 

(2)  Any  person,  being  a  conscientious  objector  to  whom  this  sub- 
section applies,  shall  be  disqualified  during  the  continuance  of  the  war 
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and  a  period  of  five  years  thereafter  from  being  registered  or  voting  as 
a  Parliamentary  or  local  government  elector,  unless,  before  the  expira- 
tion of  one  year  after  the  termination  of  the  war,  he  proves  to  the 
central  tribunal  as  established  for  the  purposes  of  the  Military  Service 
Act,  1916— 

(a)  that  he  has  during  the  continuance  of  the  war  taken  up  and, 
so  far  as  reasonably  practicable,  continued  service  which  constitutes 
a  person  (other  than  a  person  serving  on  full  pay  as  a  member  of  any 
of  the  naval,  military,  or  air  forces  of  the  Crown)  a  naval  or  military 
voter  for  the  purposes  of  this  Act ;  or 

(b)  that  having  been  exempted  from  military  service  on  condition 
of  doing  work  of  national  importance  he  has  done  such  work  in  accord- 
ance with  the  decision  and  to  the  satisfaction  of  the  appropriate 
tribunal  or  authority ;  or 

(c)  that  having  obtained  an  absolute  exemption  from  military  ser- 
vice without  any  such  condition,  he  has  nevertheless  (whether  before 
or  after  the  passing  of  this  Act)  been  engaged  in  and,  so  far  as  reason- 
ably practicable,  continued  some  work  of  national  importance; 

and  obtains  a  certificate  from  the  central  tribunal  to  that  effect. 

This  sub -section  shall  apply  to  a  conscientious  objector  who  either — 

(i)  has  been  exempted  from  aU  military  service  (including  non- 
combatant  service)  on  the  ground  of  conscientious  objection ;  or 

(ii)  having  been  convicted  by  court-martial  of  an  offence  against 
military  law,  and  having  represented  that  the  offence  was  the  result 
of  conscientious  objection  to  military  service,  has  been  awarded  im- 
prisonment or  detention. 

The  central  tribunal  established  under  the  Military  Service  Act, 
1916,  shall  be  continued  for  the  purpose  of  this  sub-section  for  a  period 
of  a  year  after  the  termination  of  the  present  war. 

If  a  person  disqualified  under  this  sub-section  would  have  been 
entitled  to  be  registered  as  a  Parliamentary  or  local  government  elector 
but  for  that  disqualification,  the  disqualification  shall  not  extend  so 
as  to  affect  the  right  of  the  wife  of  that  person  to  be  registered  to  vote 
as  a  Parliamentary  or  local  government  elector,  as  the  case  may  be. 

(3)  A  person  shall  not  be  entitled  to  be  registered  or  to  vote  as  a 
Parliamentary  or  local  government  elector  if  he  is  not  a  British  sub- 
ject, and  nothing  contained  in  this  Act  shall,  except  as  expressly 
provided  therein,  confer  on  any  person  who  is  subject  to  any  legal 
incapacity  to  be  registered  or  to  vote  either  as  a  Parliamentary  or 
local  government  elector  any  right  to  be  so  registered  or  to  vote. 

(4)  A  person  shall  not  be  disqualified  from  voting  at  any  election 
as  a  Parliamentary  or  local  government  elector  by  reason  that  he  is 
employed  for  payment  by  or  on  behalf  of  a  candidate  at  such  election, 
so  long  as  the  employment  is  legal. 

(5)  Any  capacity  of  a  peer  to  vote  at  an  election  arising  from  the 
status  of  a  peer  shall  not  extend  to  peeresses  in  their  own  right. 

10.  A  person  shall,  in  addition  to  and  without  prejudice  to  any  other 
qualification,  be  qualified  to  be  elected  a  member  of  the  local  govern- 
ment authority  for  any  local  government  electoral  area  if  he  is  the 
owner  of  property  held  by  freehold,  copyhold,  leasehold,  or  any  other 
tenin-e  within  the  area  of  that  authority. 

260.  Fraud.— Derrz/  v.  Peek,  1889,  14  App.  Cas.  337;  58  L.-J.  Ch. 
864,  was  distinguished  in  Nocton  v.  Ashburton  (Lord),  [1914]  A.C.  932; 
83  L.  J.  Ch.  784 — H.L.,  where  it  was  held  that  where  a  confidential 
relationship  exists  between  the  parties — e.g.   solicitor  and  client — an 
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action  for  negligence,  although  not  for  deceit,  may  be  maintained  for 
damage  occurring  through  a  misrepresentation  made  without  intention 
to  deceive. 

262.     .     The  defendant  made  a  fraudulent  statement  to  the 

plaintiff  upon  which  the  plaintiff  acted  to  his  damage.  The  plaintiff's 
agent  happened  to  be  aware  of  the  true  facts,  but  he  acquired  his  know- 
ledge other  than  in  the  course  of  his  employment  for  his  principal,  and 
did  not  in  fact  impart  his  knowledge  to  the  plaintiff.  It  was  held  that 
the  defendant  was  liable  in  an  action  of  deceit  (Wells  v.  Smith,  [1914] 
3  K.B.  722;  83  L.  J.  K.B.  1614). 

262.     .     Ajello  v.  Worsley,  [1898]  1  Ch.  274;  67  L.  J.  Ch.  172, 

was  considered  and  approved  in  Spalding  v.  Gamage  [No.  2),  1915-, 
84  L.  J.  P.O.  449 — H.L.,  post,  under  Words  Causing  Damage. 

262.     .     In  a  common  law  action  for  breach  of  contract,  it  is  no 

answer  to  a  plea  of  the  Statute  of  Limitations  that  the  breach  was 
fraudulently  concealed  {Osgood  v.  Sunderland,  1914,  111  L.  T.  529; 
30  T.  L.  E.  530). 

262.     .     The  defendants,   proposing  to  sell  two  ships  to  the 

plaintiffs,  gave  to  the  plaintiffs  written  particulars  of  the  ships,  which 
stated  that  their  deadweight  capacity  was  460  tons  each  ship.  The 
particulars  also  contained  the  words  "  not  accountable  for  errors  in 
description."  The  plaintiffs  having  agreed  to  buy  the  ships,  a  memo- 
randum of  the  contract,  which  did  not  refer  to  the  particulars,  was 
signed  by  the  parties  on  December  9,  1915.  After  the  ships  had 
been  delivered  it  was  discovered  that  the  deadweight  capacity  of  each 
ship  was  360  and  not  460  tons.  The  plaintiffs  sued  the  defendants 
for  damages  for  breach  of  condition,  and,  alternately,  for  breach  of 
warranty.  It  was  held  that  the  statement  in  the  particulars  as  to 
deadweight  capacity  was  not  a  part  of  the  contract  of  sale,  and  that 
the  defendants,  who  had  acted  bona  fide,  were  not  liable  {Harrison, 
Lim.  V.  Knowles  &  Foster,  87  L.  J.  K.B.  680;  [1918]  1  K.B.  608— 
C.A.). 

263.     .     Bonds  were  purchased  on  the  faith  of  a  representation 

that  they  were  a  charge  on  certain  property.  They  were,  in  fact,  not 
such  a  charge,  but  the  representation  was  made  innocently.  It  was 
held  that  as  the  purchase  had  been  completed  it  could  not  be  rescinded 
{Lecky  v.  Walter,  [1914]  1  Ir.  E.  378). 

264.     .     Gibbs  V.  Guild,  1882,  9  Q.B.  59;  51  L.  J.  Q.B.  313, 

was  considered,  and  Bulli  Coal  Mining  Co.  v.  Osborne,  [1898]  A.C. 
351;  68  L.  J.  P.O.  49,  followed  in  Oelkers  v.  Ellis,  [1914]  2  K.B.  139; 
83  L.  J.  K.B.  658,  post,  under  Limitation. 

267.  Frauds,  Statute  of. — A  recital  in  a  post-nuptial  settlement  of 
an  ante-nuptial  agreement  is  a  sufficient  memorandum  to  satisfy  the 
statute,  but  it  must  be  proved  that  the  agreement  was  actually  made- 
(In  re  Gillespie;  Knapman  v.  Gillespie,  1914,  20  Manson,  311). 

267.     .     A  contract  for  which  writing  is  required  by  the  Statute 

of  Frauds  may  be  varied  by  a  parol  contract,  if  the  new  contract  created 
by  such  variation  is  not  required  by  the  Statute  of  Frauds  to  be  ii* 
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-writing  {Williams  v.  Moss's  Empires,  Lim.,  [1915]  3  K.B.  242;  84  L.  J. 
K.B.  1767). 

267.     .     Under  sec.  4  of  the  Sale  of  Goods  Act,  1893,  an  agree- 

jment  which  the  law  requires  to  be  in  writing  is  merely  not  enforceable 
by  law  if  not  in  writing,  but  it  is  not  invalid  for  all  purposes,  and  the 
law  as  laid  down  in  sec.  17  of  the  Statute  of  Frauds  is  altered  to  that 
^extent;  and  therefore,  although  a  contract  required  to  be  in  writing 
cannot  be  varied  by  parol,  parol  evidence  is  admissible  to  prove  a  total 
abandonment  or  rescission  of  a  written  contract  {Morris  v.  Baron  &  Co., 
87  L.  J.  K.B.  145;  [1918]  A.C.  1— H.L.). 

268.     .     Pearce  v.  Gardner,  [1897]  1  Q.B.  688;  66  L.  J.  Q.B. 

457,  was  followed  in  Last  v.  Hucklesiby,  1914,  58  S.  J.  431— C. A., 
where  it  was  held  that  where  it  is  proved  or  admitted  that  a  letter  has 
rbeen  sent  to  and  received  by  a  party,  enclosed  in  an  envelope  addressed 
to  that  party,  the  letter  and  envelope  together  constitute  one  document 
*or  memorandum  in  writing  sufficient  to  satisfy  the  Statute  of  Frauds. 

268.     .     T.  agreed  verbally  to  buy  certain  property  from  G.  for 

700L,  and  paid  a  deposit.  Subsequently  D.  claimed  to  be  G.'s  undis- 
-closed  principal.  This  G.  denied,  alleging  that  he  had  agreed  to 
purchase  the  property  from  D.  for  600L  and  was  selling  to  T.  on  his 
own  account.  G.  sued  T.  for  specific  performance.  To  enable  T.  to 
resist,  D.  agreed  to  give  evidence  on  T.  's  behalf,  and  for  this  purpose 
T.'s  solicitors  prepared  and  forwarded  to  D.  a  statement  of  the  facts. 
T.  succeeded,  and  D.,  as  the  principal  of  G.,  claimed  specific  perform- 
ance from  T.  of  the  verbal  contract  made  between  G.  and  T.  It  was 
held  that  the  statement  prepared  by  T.'s  solicitors  was  a  sufficient 
memorandum  to  satisfy  the  Statute  of  Frauds,  and,  further,  that  there 
had  been  sufficient  part  performance  {Daniels  v.  Trefusis,  [1914]  1  Oh. 
788;  83  L.  J.  Oh.  579). 

268.     .     On  February  26,'  1916,  the  plaintiff  verbally  agreed  to 

let,  and  the  defendant  verbally  agreed  to  take  from  the  plaintiff,  a 
tiursery  garden  for  six  years  from  March  25,  1916,  at  20?.  per  annum, 
payable  quarterly,  subject  to  the  preparation  of  a  formal  lease,  and 
possession  was  given  to  the  defendant,  who  commenced  to  cultivate 
the  land.  On  March  18  the  terms  of  a  written  lease  were  verbally 
agreed  to,  but  it  was  not  signed.  From  that  time  the  defendant  did 
nothing  further  on  the  land,  and  some  three  weeks  later  he  informed 
the  plaintiff  that,  owing  to  his  wife's  death  on  March  26,  he  did  not 
intend  to  go  on  with  the  matter.  In  an  action  for  rent  from  March  25 
the  defendant  pleaded  the  Statute  of  Frauds.  It  was  held  that  the 
^continuance  of  possession  by  the  defendant  after  the  commencement 
of  the  tenancy  was  unequivocally  referable  to  the  verbal  agreement  of 
March  18,  and  was  sufficient  part  performance  of  the  agreement  to 
-take  the  case  out  of  the  statute  {Biss  v.  Hygate,  87  L.  J.  K.B.  1101; 
[1918]  2  K.B.  314). 

268.     .     If  an  agent  contracts  only  on  behalf  of  an  undisclosed 

or  unnamed  principal,  and  not  on  his  own  account,  then  the  agent  can 
neither  sue  or  be  sued  on  the  agreement;  and  where  the  agent 'is  not 
personally  bound  the  unnamed  principal  cannot,  in  oases  within  sec.  4 
of  the  Statute  of  Frauds,  sue,  in  such  circumstances,  on  the  contract 
{Lovesy  V.  Palmer,  [1916]  2  Ch.  233;  85  L.  J.  Ch.  481). 
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269.  .  Payment  of  rent  in  advance  by  a  person  not  in  pos- 
session is  not  part  performance  of  a  parol  agreement  which  will  exclude- 
the  operation  of  the  Statute  of  Frauds,  sec.  4  {Chaproniere  v.  Lambert, 
86  L.  J.  Ch.  726;  [1917]  2  Ch.  356— C.A.). 

273.  Fraudulent  Conveyance. — Insolvent  traders  transferred  their- 
business  assets  to  a  private  company.  The  consideration  mainly  con- 
sisted of  debentures  which  were  not  available  as  assets  for  creditors 
generally,  but  were  handed  to  specific  creditors  with  a  restriction  against 
their  being  enforced  during  a  term  of  years.  The  object  and  effect  of 
the  transaction  was  to  enable  the  traders  to  carry  on  their  business 
without  interruption  by  creditors.  It  was  held  that  the  assignment 
was  void  as  being  calculated  to  "defeat  or  delay  creditors,"  and  an 
act  of  bankruptcy  within  the  meaning  of  the  bankruptcy  laws  (In  re 
David  &  Johnson;  Ex  parte  WJiinney,  [1914]  2  K.B.  694;  83  L.  J. 
K.B.  1173). 

292.  Freight. — Harrowing  Steamship  Co.  v.  Thomas,  [1913 J 
2  K.B.  171;  82  L.  J.  K.B.  636,  [Supp.  13,  p.  369],  was  affirmed,  suh 
nom.  Thomas  v.  Harrowing  Steamship  Co.,  [1915]  A.C.  58;  83  L.  J. 
K.B.  1662— H.L. 

292.  .  The  plaintiffs  chartered  a  steamer  from  the  defen- 
dants, the  owners  of  the  vessel,  to  carry  a  cargo  of  wood  from  Arch- 
angel to  Hull  at  a  certain  freight.  The  charterparty  contained  an 
exception  of  the  King's  enemies.  The  plaintiffs  were  also  indorsees- 
of  bills  of  lading  signed  on  behalf  of  the  defendants  for  the  .carriage 
of  the  cargo  to  Hull.  The  vessel  was  attacked  by  a  German  sub- 
marine off  Scotland,  and  the  enemy  compelled  the  crew  to  take  to  the 
boats  and  exploded  bombs  on  the  vessel.  When  the  crew  last  saw 
the  vessel  they  believed  that  she  was  sinking.  One  of  the  owners, 
on  being  informed,  wrote  to  the  plaintiffs,  advising  that  the  vessel  with 
its  cargo  was  lost.  In  fact  the  vessel  did  not  sink,  but  was  found  and 
beached  by  a  naval  patrol.  In  an  action  for  a  declaration  that  the 
plaintiffs  were  entitled  to  take  delivery  of  the  cargo  free  of  freight,  it 
was  held  (Lord  Sumner  dissenting),  that  as  the  master  and  crew  only 
yielded  to  force  and  it  was  therefore  impossible  to  impute  to  them  the 
intention  of  leaving  the  ship  finally  and  for  good,  the  quitting  of  the 
ship  did  not  take  place  in  such  circumstances  as  to  make  it  a  case  of 
derelict,  and  the  plaintiffs  were  not  entitled  to  the  declaration  claimed' 
(Bradley  v.  Newsum,  Sons  &  Co.,  88  L.  J.  K.B.  35;  119  L.  T.  238; 
84  T.  L.  K.  613— H.L.). 

292.     .     By  a  charterparty  it  was  provided  that  freight  should 

be  payable  in  advance  "  on  signing  bills  of  lading."  Cargo  had  been 
shipped  under  different  bills  of  lading,  and  a  sum  had  been  paid  in 
advance  on  account  of  freight,  but  before  the  loading  was  completed 
the  ship  sank  in  the  dock,  and  the  voyage  was  not  proceeded  with. 
■Bills  of  lading  had  been  signed  in  respect  of  the  cargo  loaded.  It  was 
held  that  as  and  when  each  bill  of  lading  was  signed  a  proportionate 
part  of  the  freight  became  payable  in  respect  of  the  goods  covered  by 
such  bill  of  lading,  and  that  the  shipowners  were  entitled  to  freight  in 
respect  of  such  goods  (Coker  &  Co.  v.  Limerick  Steamship  Co.,  87  L.  J. 
K.B.  767;  118  L.  T.  726;  34  T.  L.  E.  296— H.L. ). 

307.  Friendly  Societies. — By  its  original  rules  a  friendly  society 
was  unable  to  pass  a  resolution  for  a  voluntary  winding-up.     At  a  subse- 
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quent  meeting  it  was  purported  by  the  unanimous  vote  of  those  present 
to  create  a  new  rule  that  a  resolution  for  voluntary  winding-up  could 
be  carried  if  passed  by  a  majority  of  two-thirds.  Subsequently  such  a 
resolution  was  passed  by  such  a  majority  under  the  alleged  new  rule. 
It  was  held  that  in  the  absence  of  evidence  that  the  new  rule  was 
ratified  by  the  acquiescence  of  all  the  members  of  the  society,  such 
new  rule  was  ultra  vires,  and  an  order  for  compulsory  winding-up  was 
iaccordingly  made  (In  re  Tean  Friendly  Society,  1914,  58  S.  J.  234). 

308.     .     An  action  can  be   maintained  by  the  trustees  of  a 

friendly  society  against  the  trustees,  secretary,  and  treasurer  of  a  regis- 
tered branch  in  respect  of  their  breach  of  trust  in  applying  the  funds 
of  the  branch  in  a  manner  not  authorised  by  the  rules  of  the  society; 
for,  in  such  a  case,  the  trustees,  secretary,  and  treasurer  of  the  branch 
are  not  sued  as  members,  but  in  the  character  of  persons  standing  in 
a  fiduciary  relationship  (Winter  v.  Wilkinson,  [1915]  1  Ch.  317;  84  L.  J. 
Ch.  237— C.A.). 

308.     .     The  time  to  be  considered  in  determining  whether  a 

society  is  one  which  exists  for  an  illegal  purpose  is  the  date  on  which 
the  order  is  made  cancelling  the  registry.  The  illegal  purpose  must 
be  one  which  exists  independently  of  the  rules,  and  the  mere  fact  that 
payments  are  made  by  the  society  which  are  ultra  vires  the  rules  does 
not  make  the  society  one  which  exists  for  an  illegal  purpose  {In  re 
Middle  Age  Pension  Friendly  Society,  [1915]  1  K.B.  432;  84  L.  J. 
K.B.  378). 

308.     .     W.   was  for  many  years  the  secretary  of  a  friendly 

society.  In  June,  1915,  he  was  called  up  for  military  service  as  a 
reservist,  and  while  he  was  away  upon  his  military  duties  a  complaint 
was  made  against  him  of  misapplying  the  funds  of  the  society  during 
"his  tenure  of  office.  Correspondence  in  regard  to  the  matter  passed 
between  him  and  the  secretary  who  had  been  appointed  in  his  place. 
In  December,  1915,  without  giving  W.  any  notice  of  an  intention  to 
Iiold  an  enquiry,  without  formulating  any  charge  against  him,  and 
without  hearing  him,  the  committ-ee  of  management  of  the  society 
passed  a  resolution  expelling  him  from  the  society  for  misapplication 
of  the  funds.  A  written  intimation  to  this  effect  was  sent  to  him.  He 
thereupon  brought  an  action  in  the  County  Court,  claiming  a  declara- 
tion that  the  resolution  was  ultra  vires  and  void,  for  a  declaration  that 
he  was  still  a  member  of  the  society,  for  an  injunction,  and  for 
damages.  The  society  objected  that  the  Court  had  no  jurisdiction  to 
try  the  action,  since  by  the  Friendly  Societies  Acts  and  the  rules  of  the 
society  disputes  were  to  be  referred  to  arbitration.  The  rules  of  the 
society  provided  that  "  any  officer  misapplying  the  funds  shall  repay 
the  same  and  be  expelled  ' ' ;  that  if  a  member  of  the  society  were  con- 
victed of  felony  or  were  guilty  of  disreputable  conduct,  "  upon  proof  of 
the  same  or  on  the  finding  of  the  majority  of  the  committee  of  manage- 
ment,"  he  should  be  expelled,  provided  that  he  should  always  be  at 
liberty  to  have  the  question  of  his  expulsion  decided  as  a  dispute  within 
the  meaning  of  the  rule  on  disputes;  and  that  a  member  "  who,  in  the 
opinion  of  the  committee  of  management,  was  guilty  of  acting  fraudu- 
lently as  to  the  funds  of  the  society  should  be  expelled."  The  rule  on 
disputes  provided  that  any  dispute  between  a  member  and  the  society, 
or  the  trustees,  officers,  or  committee  thereof  should  be  referred  to 
arbitration.     It  was  held  that,   while  on  the   rules  it  was   uncertain 
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whether  the  question  of  the  expulsion  of  an  officer  of  the  society,  as 
distinct  from  that  of  a  member,  for  misapplication  of  the  funds  of  the 
society  should  be  decided  by  the  committee  of  management  or  should 
be  referred  to  arbitration,  W.  was  entitled  to  maintain  his  action  in  the 
County  Court,  since  if  the  committee  of  management  were  the  proper 
tribunal  to  deal  with  the  question  of  his  expulsion  they  had  acted  con- 
trary to  natural  justice  in  coming  to  their  decision  without  hearing  him, 
while  if  the  committee  were  not  the  proper  tribunal  for  that  purpose 
they  had  acted  in  contravention  of  the  rules  of  the  society  in  purporting 
to  expel  him,  and  therefore  had  in  either  case  been  guilty  of  miscon- 
duct (Wayman  v.  United  Brethren  Friendly  Society,  86  L.  J.  K.B. 
243;  [1917]  1  K.B.  677). 

308.     .     A  loan   exceeding  501.    by  a   registered  society  to   a 

member  being  an  illegal  and  void  transaction,  repayment  cannot  be 
enforced  against  a  surety  {Lougher  v.  Molyneux,  [1916]  1  K.B.  718; 
85  L.  J.  K.B.  911). 

309.     .     Cunnack  v.  Edwards,  [1896]  2  Ch.  79;  75  L.  J.  Ch. 

801,  was  distinguished  in  Tiemey  v.  Tough,  [1914]  1  Ir.  E.  142. 

312.  Fugitive  Offenders. — Warrants  may  be  backed  in  proceedings 
for  the  non-payment  of  rates — the  Criminal  Justice  Administration 
Act,  1914,  sec.  33. 

313.     .     By  the   Fugitive   Offenders   (Protected    States)   Act, 

1915,  Order  in  Council  may  direct  that  the  Fugitive  Offenders 
Act,  1881,  shall  apply  to  any  Protectorate  named  in  the  Order  as  though 
it  were  a  British  Possession. 


Future  and  After-acquired  Property.— 7n  re  Ellis's  Settle- 
ment; ElUs  V.  Ellis,  [1909]  1  Ch.  618;  78  L.  J.  Ch.  375,  [Supp.  13, 
p.  371],  and  In  re  Plumptre's  Settlement;  Underhill  v.  Plumptre, 
[1910]  1  Ch.  609;  79  L.  J.  Ch.  340,  [ibid.],  were  followed  in  Leigh- 
White  V.  Ruttledge,  [1914]  1  Ir.  E.  135. 

335.  Game  Laws. — It  is  an  answer  to  a  summons  under  sec.  2  of 
the  Poaching  Prevention  Act,  1862,  for  obtaining  game  and  unlawfully 
going  on  land  in  search  or  pursuit  of  game,  that  the  accused  had  a 
bona  fide  belief- that  he  had  permission  to  go  on  the  land,  together  with 
reasonable  grounds  for  such  belief  {Dickinson  v.  Ead,  1914,  111  L.  T. 
378;  SOT.  L.  E.  496). 

342.  Gaming  (and  Wagering). — A  partner  in  a  bookmaker's 
business  may  sue  his  co-partner  for  an  account  of  partnership  dealings, 
and  may  recover  so  much  of  any  capital  advanced  by  him  for  the 
purposes  of  the  business  as  has  not  been  applied  in  payment  of  bets. 
But  he  cannot  recover  anything  which  represents  profits  of  the  business 
(Keen  v.  Pnce,  [1914]  2  Ch.  98;  83  L.  J.  Ch.  865). 

345.     .     The  plaintiff  gave  defendant  cheques  in  payment  of 

racing  debts.  The  defendant  paid  them  into  his  banking  account,  and 
they  were  collected  on  his  behalf  from  the  plaintiff's  bank  and  the 
amount  credited  to  his  account.  The  plaintiff  sued  for  the  amount  of 
the  cheques  under  sec.  2  of  the  Gaming  Act,  1835.  It  was  held  that 
he  could  not  recover  {Nicholls  v.  Evans,  [1914]  1  K.B.  118;  83  L.  J. 
K.B.  301). 
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347.  GdJning'house.— 'Fielding  v.  Turner,  [1903]  1  K.B.  867; 
72  L.  J.  K.B.  542,  was  followed  in  Donaghy  v.  Walsh,  [1914]  2  Ir.  R. 
261. 

350.  Garrotting. — The  words  "  twice  or  thrice  "  in  sec.  1  of  the 
Garrotters  Act,  1863,  are  repealed,  so  that  the  number  of  floggings 
which  may  be  ordered  is  confined  to  one  (the  Criminal  Justice  Adminis- 
tration Act,  1914,  sec.  36  (1)  and  Fourth  Schedule). 

351.  Gas. — The  fact  that  a  local  authority  has  undertaken  to 
re-instate  pavements  opened  up  by  a  gas  company  does  not  release  the 
latter  from  their  obligation  under  sec.  10  of  the  Gas  Companies  Clauses 
Act,  and  if  an  accident  occurs  between  the  time  they  give  notice  to  the 
local  authority  that  the  pavements  are  ready  for  re-instatement  and  the 
time  the  local  authority  enter  on  the  work  of  re-instatement,  owing  to 
the  unlevel  condition  of  the  pavements  meanwhile,  the  gas  company 
will  be  liable  (Brame  v.  Commercial  Gas  Co.,  [1914]  3  K.B.  1181; 
84  L.  J.  K.B.  570;  12  L.  G.  R.  1270). 

351.     .     The  plaintiff  was  injured  by  an  escape  of  gas  which 

was  due  to  the  negligence  of  the  defendants'  servant  when  fixing  a 
meter,  stoves,  and  fittings,  and  connecting  the  pipes  in  a  house  where 
the  plaintiff  was  employed.  The  defendants,  as  gas  undertakers  for 
their  district,  were,  under  the  Gas  Works  Clauses  Act,  1871,  obliged  to 
provide  the  gas,  lay  the  pipes,  and  supply  a  meter,  although  not  to 
provide  the  *'  prepayment  "  meter  which  was  being  fixed,  nor,  in 
express  terms,  were  they  required  to  fix  the  meter.  The  plaintiff 
brought  an  action  of  tort  for  damages  against  the  defendants,  but  the 
action  was  not  commenced  within  six  months  from  the  date  of  the 
accident.  It  was  held  that  the  action  was  out  of  time  as  the  accident 
was  due  to  the  negligence  of  the  defendants'  servant  while  he  was 
engaged  in  the  execution  or  intended  execution  of  a  statutory  duty  im- 
posed upon  the  defendants  within  sec.  1  of  the  Public  Authorities  Pro- 
tection Act,  1893  {Clayton  v.  Pontypridd  Urban  Council,  87  L.  J.  K.B, 
645;  [1918]  1  K.B.  219). 

353.     .     The   Gas   (Standard   of  Calorific  Power)   Act,   1916, 

enables  orders  to  be  made  giving  gas  undertakings  powers  to  substitute 
a  standard  of  calorific  power  for  a  standard  of  illuminating  power  in  the 
gas  supplied.  In  making  such  an  order  special  regard  is  to  be  paid  to 
the  prospect  of  production  of  benzol  and  toluol. 

404.  Goodwill.— The  rule  in  Trego  v.  Hunt,  [1896]  A.C.  7 ;  65  L.  J. 
Ch.  1,  was  held  not  to  apply,  and  Walker  v.  Mottram,  1881,  19  Ch. 
355;  51  L.  J.  Ch.  108,  was  followed  in  Green  v.  Morris,  [1914]  1  Ch. 
562;  83  L.  J.  Ch.  559,  in  the  case  of  a  sale  by  the  trustee  under  a  deed 
of  assignment,  the  Court  refusing  to  restrain  the  debtor  from  soliciting 
the  original  customers. 

426.  Ground  Game. — The  prohibition  in  sec.  6  of  the  Ground  Game 
Act,  1880,  against  laying  spring  traps  does  not  apply  to  a  person  duly 
authorised  by  the  owner  and  occupier  of  the  land  to  take  the  ground 
game.  It  is  not  necessary  for  the  authority  to  be  by  deed  (Leworthy 
V.  Rees,  1914,  109  L.  T.  244;  29  T.  L.  R.  408). 

439.  Guarantee. — The  defendants  were  sureties  in  a  bond  for  the 
due  performance  by  a  builder  of  a  building  contract  made  with  the 
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plaintiffs.  Disputes  arose  about  the  contract,  which  were  referred  to 
arbitration.  The  arbitrator  found  a  sum  due  from  the  builder  to  the 
plaintiffs,  and  ordered  the  builder  to  pay  the  costs  of  the  proceedings. 
The  contract  did  not  provide  for  the  builder  paying  such  costs.  The 
plaintiffs  sued  the  defendants  on  their  bond  for  the  costs.  It  was  held 
that  failure  to  pay  the  costs  was  not  a  breach  of  the  contract  betweert 
the  plaintiffs  and  the  builder,  and  that  therefore  the  defendants  were 
not  liable  to  pay  them  {Hoole  Urban  Council  v.  Fidelity  and  Deposit 
Co.  of  MaryUnd,  [1916]  1  K.B.  25;  85  L.  J.  K.B.  237).  This  decision 
was  affirmed  in  the  C.A.  on  the  facts,  but  the  Court  expressed  no 
opinion  on  the  above  point  of  law — [1916]  2  K.B.  568;  85  L.  J, 
K.B.  1018. 

448.  Guardian  ad  Litem. — A  guardian  ad  litem,  prosecuting  a  suit 
for  nullity  of  marriage  for  a  person  of  unsound  mind,  may  have  the  same 
order  for  discovery  made  against  him  as  though  he  were  prosecuting 
the  suit  himself  (Paspati  v.  Paspati,  [1914]  P.  110;  83  L.  J.  P.  56). 

462.  Guilty  Mind ;  Guilty  Knowledge ;  Guilty  Intent.— The  appel- 
lant pleaded  guilty  to  a  charge  of  receiving  certain  horses  knowing  them 
to  have  been  feloniously  stolen,  and  handed  to  the  Court  a  written 
statement  which  concluded  with  these  words:  "  I  am  guilty  of  taking 
the  horses  not  knowing  them  to  have  been  stolen."  A  plea  of 
"  Guilty  "  was  thereupon  entered  upon  the  record,  and  sentence  was 
passed.  It  was  held  that  the  appellant  had  not  pleaded  guilty,  and 
that  no  legal  sentence  had  been  passed;  that  the  case  must  go  back, 
and  the  appellant  be  called  upon  to  plead  afresh  to  the  indictment  {Rex 
V.  Ingleson,  [1915]  1  K.B.  512;  84  L.  J.  K.B.  280— C.C.A.). 

475.  Habeas  Corpus. — Add  to  the  cases  cited  on  habeas  corpus 
in  extradition  cases.  Ex  parte  Le  Gros,  1914,  30  T.  L.  E.  249 — C.A., 
ante,  p.  119,  and  R.  v.  Brixton  Prison  {Governor);  Ex  parte  Servini, 
[1914]  1  K.B.  77;  83  L.  J.  K.B.  212,  ibid. 

499.  Habitual  Criminal. — The  period  of  preventive  detention, 
within  the  statutory  limits,  under  sec.  10  (1)  of  the  Prevention  of 
Crimes  Act,  1908,  [Supp.  13,  p.  377],  is  a  matter  for  the  discretion  of 
the  Judge  in  passing  sentence,  having  regard  to  the  evidence  {R.  v. 
Crowley,  or  Sullivan,  1914,  83  L.  J.  K.B.  298;  30  T.  L.  E.  94— 
C.C.A.). 

499.     .     The   Court  ought  not  to   pass   a  sentence  of  penal 

servitude  where  imprisonment  only  would  suffice,  merely  in  order  to  be 
able  to  pass  a  further  sentence  of  preventive  detention  under  sec.  10  (1) 
of  the  Prevention  of  Crimes  Act,  1913,  [Supp.  13,  p.  377],  {R.  v.  Bell, 
1914,  30  T.  L.  E.  645— C.C.A.). 

499.     .     On  a  charge  of  being  a  habitual  criminal  evidence  was 

given  that  since  his  last  release  the  prisoner  had  associated  with  a  well- 
known  thief.  No  specific  notice  of  this  ground  for  the  charge  had  been 
given  to  the  prisoner  under  sec.  10  (4)  of  the  Prevention  of  Crimes 
Act,  1913,  [Supp.  13,  p.  377].  It  was  held  that  the  conviction  must 
be  quashed  {R.  v.  Neilson,  1914,  109  L.  T.  912;  30  T.  L.  E.  125— 
C.C.A.). 

499.     .     The  onus  of  proof  that  the  prisoner  "  is  leading  a 

persistently   dishonest  or  criminal  life,"   within  the  meaning  of  the 
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Prevention  of  Crimes  Act,  1913,  [Supp.  13,  p.  377],  rests  upon  the 
prosecution,  and  the  jury  should  be  directed  accordingly  (R.  v.  Young, 
1914,  109  L.  T.  753;  30  T.  L.  E.  69— C.C.A.). 

499.     .     A  criminal  evaded  arrest  for  a  considerable  period, 

and  meanwhile  lived  by  honest  employment.  The  Judge  directed  the 
jury  that  they  might  convict  the  prisoner  of  being  a  **  habitual 
criminal  "  on  the  ground  that  he  v^^as  a  fugitive  from  justice.  This 
vras  held  to  be  a  misdirection  (R.  v.  Brown,  1914,  109  L.  T.  749; 
30  T.  L.  E.  40— C.C.A.). 

512.  Harbours. — A  vessel  was  damaged  in  a  graving  dock  owing  to 
the  unevenness  of  the  block  caps.  The  contract  contained  a  clause 
exempting  the  dock  owners  from  liability  for  negligence.  It  was  held 
that  they  were  not  under  an  absolute  liability  to  provide  a  fit  and  proper 
dock,  had  only  to  take  reasonable  care  that  the  dock  was  in  a  fit  and 
proper  condition,  and  therefore  they  were  protected  by  the  exemption 
clause  {Pyman  Steamship  Co.  v.  Hull  and  BaiTisley  Railway,  [1915] 
2  K.B.  729;  84  L.  J.  K.B.  1235;  31  T.  L.  E.  243— C. A.). 

512.     .     A   dock   company   granted   a   preferential   right  to   a 

shipping  company  to  use  a  certain  dock.  A  Dutch  vessel  used  the  dock 
against  the  orders  of  the  dock  company  so  that  it  could  not  be  used  by 
a  vessel  of  the  shipping  company.  It  was  held  that  the  use  of  the  dock 
by  the  Dutch  vessel  was  not  an  "  accident  beyond  the  control  of  the 
dock  company  "  (which  t-he  contract  provided  should  exempt  the  dock 
company  from  liability)  and  that  the  shipping  company  could  recover 
damages.  It  was  held  also  that  the  owners  of  the  Dutch  vessel  were 
not  liable  for  the  costs  of  the  dock  company  as  it  was  not  reasonable 
for  them  to  defend  the  action  {South  Wales  and  Liverpool  Steamship 
Co.  V.  Nevill's  Dock  Co.,  1913,  108  L.  T.  568;  29  T.  L.  E.  301). 

512.     .     The    Mersey    Docks    and    Harbour    Board    were    the 

owners  and  occupiers  of  the  docks  at  Liverpool,  and  by  their  special 
Acts  they  had  exclusive  jurisdiction  over  the  docks  and  quays,  and  had 
power  to  regulate  the  position,  loading  and  unloading  of  any  vessel  at 
the  docks,  to  apportion  its  space  of  quay,  to  pave  and  repair  the  quays, 
/to  erect  and  charge  for  the  use  of  sheds  for  goods,  and  to  take  tonnage 
rates  on  ships  using  the  docks,  and  dues  on  goods.  Under  these  Acts 
the  board  appointed  master  porters  to  whom  they  granted  a  licence  but 
paid  no  salary,  and  each  of  whom  had  to  give  a  bond  for  the  due  per- 
formance of  his  office.  A  steamship,  whose  cargo  included  copper 
barilla  in  the  form  of  powdered  ore,  was  unloaded  by  duly  licensed 
master  porters  at  one  of  the  quays  of  the  docks.  During  the  unloading 
some  of  the  bags  containing  the  powder  burst,  and  some  of  it  was  spilt 
upon  the  quay.  The  master  porters  collected  as  much  of  it  as  they 
could,  and  after  the  unloading  was  completed,  following  the  ordinary 
course  of  business,  they  cleared  up  the  quay,  and  the  dock  board 
caused  it  to  be  swept  and  scraped;  but,  nevertheless,  some  of  the 
powder  remained  on  the  floor  of  the  quay.  Three  weeks  later  another 
steamship,  whose  cargo  included  a  quantity  of  wet  and  salted  ox  hides 
belonging  to  the  plaintiffs,  was  unloaded  by  the  master  porters  at  the 
same  quay.  Many  of  the  hides  came  into  direct  contact  with  the  floor 
of  the  quay,  with  the  result  that  they  absorbed  some  of  the  powdered 
ore  and  were  damaged.  In  an  action  by  the  plaintiffs  against  the  dock 
board  and  the  master  porters,  claiming  damages  for  negligence,   the 
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jury  found  in  favour  of  the  master  porters,  but  against  the  dock  board, 
and  the  Judge  gave  judgment  for  the  plaintiffs  against  the  latter.  The 
dock  board  appealed  and  asked  for  judgment  or  a  new  trial.  It  was 
held  that  the  dock  board  were  under  an  obligation  to  take  reasonable 
care  that  the  docks  and  quays  were  reasonably  fit  for  the  purposes  of 
those  whom  they  invited  to  use  them,  and  that  they  had  failed  in  the 
discharge  of  that  obligation  towards  the  plaintiffs,  who  were  therefore 
entitled  to  judgment  against  them  (Liebig's  Extract  of  Meat  Co.  v. 
Mersey  Docks  and  Harbour  Board,  87  L.  J.  K.B.  1133;  [19181  2  K.B. 
381— C. A.). 

315.     .     The  Fishery  Harbours  Act,  1915,  amends  the  General 

Pier  and  Harbour  Act,  1861,  and  the  General  Pier  and  Harbour  Amend- 
ment Act,  1862,  so  as  to  make  provision  for  facilitating  the  improve- 
ment, management,  and  maintenance  of  small  harbours  principally 
used  for  the  fishing  industry.  The  Act  was  revived  and  continued  until 
the  end  of  1918  by  the  Fishery  Harbours  (Continuancy  of  Powers)  Act, 
1917. 

520.  Hawkers  and  Pedlars. — As  to  construction  of  sec.  55  of  the 
Hawkers  Act,  1888,  see  Lee  v.  Wallocks,  1914,  111  L.  T.  573;  78  J.  P. 
365.  In  that  case  it  was  held  that  the  mere  fact  that  the  respondent 
had  taken  out  a  hawker's  licence  did  not  relieve  him  from  the  necessity 
of  taking  out  a  licence  under  a  local  Act  for  the  sale  of  certain  articles, 
as  in  selling  such  articles  he  was  not  acting  under  his  licence,  and  the 
exemption  granted  by  sec.  55  did  not  apply  to  hawkers  as  a  class,  but 
only  to  hawkers  in  the  exercise  of  their  calling  as  such. 

527.  Heir;  Heirs.— The  rule  in  Shelley's  Case  (1  Co.  Eep.  93b) 
does  not  apply  to  a  grant  by  deed  to  A  and  his  heir-at-law  (In  re 
Davison's  Settlement;  Davison  v.  Munhy,  [1913]  2  Ch.  498;  83  L.  J. 
Ch.  148). 

627.     .     A  testator  by  his  will  left  real  estate  to  trustees,  and 

directed  ' '  that  the  same  shall  not  be  disposed  of,  mortgaged,  or  incum- 
bered in  any  way  whatsoever,  but  shall  remain  for  the  benefit  of  my 
wife  and  children  free  from  the  control  of  their  respective  husbands 
and  wives,  so  that  the  same  shall  remain  in  my  family  from  time  to 
time  for  ever  hereafter;  the  rents  and  proceeds  arising  out  of  said 
property  to  be  equally  divided  between  my  said  children,"  naming  them, 
"  and  also  to  my  said  wife  for  her  life  use  only,  and  after  her  death 
same  to  revert  back,  and  her  share  to  be  equally  divided  amongst  my 
aforesaid  children  or  the  issue  thereof  respectively."  It  was  held  that 
the  children  took  absolute  interests  in  fee-simple  (Gardiner  &  Co.  v. 
Dessaix,  [1915]  A.C.  1096;  84  L.  J.  P.O.  231— P.O.). 

527.     .     The  rules  that  a  devise  to  A  "  or  his  heirs  ' '  gives  to  A 

an  estate  in  fee-simple,  and  that  a  devise  to  A  "or  the  heirs  of  his 
body  ' '  gives  to  A  an  estate  tail,  have  not  been  altered  in  modern  times 
in  the  case  of  wills  coming  into  operation  since  the  Wills  Act,  1837.  A 
devise  therefore  to  A  "or  his  issue  "  gives  to  A  an  estate  tail  (In  re 
Clerke;  Clowes  v.  Clerke,  [1915]  2  Ch.  301 ;  84  L.  J.  Ch.  807). 

527.  .  A  testator  gave  and  bequeathed  all  his  real  and  per- 
sonal estate  to  his  trustees  to  be  divided  as  he  might  thereafter  direct. 
He  then  made  a  number  of  specific  devises  of  real  estate  to  certain 
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nephews  respectively  and  "  his  male  heir  for  ever,"  in  some  cases  in 
possession  and  in  othei«  in  remainder,  and  in  one  or  two  cases  to  a 
nephew  for  life  and  then  "  to  his  male  heir  for  ever."  It  was  held 
that  the  words  "  male  heir  for  ever  "  were  words  of  limitation,  and 
that  the  male  heir  was  not  a  persona  designata;  and  that  the  nephews 
took  estates  in  tail  male  (Silcocks  v.  Silcocks,  [1916]  2  Ch.  161; 
85  L.  J.  Ch.  464). 

553.  Highway  Authority. — Tottenham  Urban  Council  v.  Rowley, 
[1912]  2  Ch.  633;  82  L.  J.  Ch.  83,  [Supp.  13,  p.  381],  was  affirmed, 
sub  nom.  Roivley  v.  Tottenham  Urban  Council,  [1914]  A.C.  95; 
83  L.  J.  Ch.  411— H.L. 

549.  Highways. — User  while  land  is  on  lease  may  be  material  to 
support  evidence  of  prior  dedication  by  the  owner  in  fee  {Shearburn  v. 
Chertsey  Rural  Counoil,  1914,  78  J.  P.  289;  12  L.  G.  E.  622). 

551.     .     The  certificate  of  Justices  having  been  given  for  the 

diversion  of  a  highway,  the  notice,  pursuant  to  sec.  85  of  the  Highway 
Act,  1835,  stated  that  the  application  for  the  order  for  diversion  would 
bo  made  on  July  4,  1917,  this  being  the  date  for  the  next  summer 
quarter  sessions  at  the  time  when  the  notice  was  given.  The  date  of 
the  summer  quarter  sessions  was  subsequently  altered  by  the  Justices, 
under  the  Assizes  and  Quarter  Sessions  Act,  1908,  to  June  20,  1917. 
It  was  held  that,  notwithstanding  the  alteration  of  the  date,  the 
Justices  had  jurisdiction  to  hear  the  application  for  diversion  at  the 
altered  date,  as  more  than  four  weeks  had  elapsed  from  the  lodging 
of  the  certificate  with  the  clerk  of  the  peace  {Rex  v.  Derbyshire 
Justices,  86  L.  J.  K.B.  1534;  [1917]  2  K.B.  802). 

552.     .     Whether  a  highway  has  or  has  not  been  dedicated  to 

the  public  so  as  to  become  repairable  by  the  inhabitants  at  large  is  a 
question  of  fact  for  the  Justices,  and  if  there  is  any  evidence  in  support 
of  their  finding  the  Court  will  not  interfere  {Folkestone  Corporation  v. 
Brockman,  [1914]  A.C.  338;  83  L.  J.  K.B.  745— H.L. ). 

553.     .     Cababe    v.     Walton-upon-Thames    District    Council, 

[1913]  IK.B.  481;  82  L.  J.  K.B.  133,  [Supp.  13,  p.  382 ],  was  affirmed 
[1914]  A.C.  102;  83  L.  J.  K.B.  243— H.L. 

553.     .     Tottenham  Urban  Council  v.  Rowley,   [1912]  2  Ch. 

633;  82  L.  j".  Ch.  83,  [Supp.  13,  p.  382],  was  affirmed  [1914]  A.C.  95; 
83  L.  J.  Ch.  411— H.L. 

555.  .  A  highway  authority  was  engaged  in  widening  a  road- 
way, which  they  did  by  setting  back  the  kerb  of  the  footpath.  They 
gave  notice  to  the  Postmaster-General,  not  purporting  to  be  given 
under  the  Telegraph  Act,  1863,  to  remove  a  telephone  pole  from  the 
roadway.  He  did  so,  and  filled  in  the  hole  negligently.  After  the  pole 
was  removed  the  highway  authority  re-opened  the  street  to  the  public, 
and  the  plaintiff's  steam  waggon,  sinking  into  the  filled-in  hole,  was 
injured.  It  was  held  that  the  highway  authority  was  liable,  because 
by  altering  the  character  of  the  highway  they  were  making  a  new  road, 
and  ought  to  have  seen  that  it  was  safe  before  opening  it  to  the  public. 
It  was  held  also  that  the  Postmaster-General  was  liable  because,  having 
done  work  which  he  was  not  compellable  to  do,  he  had  done  it  negli- 

212 


555-564  HIGHWAYS.  Vol.  VI. 

gently  (Thompson  v.  Bradford  Corporation,  [1915]  3  K.B.  13;  84  L.  J. 
K.B.  1440). 

555.     .     The   plaintiff  was   driving   along   a  high-road   in   the 

district  of  the  defendants,  the  highway  authority  appointed  under  the 
Local  Government  Act,  1894,  when  his  horse  fell  into  a  hole  in  the 
road,  whereby  the  plaintiff  was  severely  injured.  The  plaintiff  brought 
an  action  against  the  defendants,  claiming  damages,  alleging  that  the 
accident  was  caused  by  their  negligent  construction  of  a  drain  pipe 
under  the  road.  At  the  trial  the  plaintiff  failed  to  prove  that  the 
defendants  had  constructed  the  drain  pipe,  but  by  arrangement  was 
allowed  to  allege  that  some  previous  road  authority  had  made  it.  The 
jury  found,  first,  that  the  drain  pipe  was  negligently  contructed; 
secondly,  that  the  accident  was  due  to  such  negligent  construction; 
thirdly,  that  the  defendants  did  not  make  the  drain  pipe ;  and  fourthly, 
that  some  previous  road  authority,  not  specifying  which,  had  made  it. 
It  was  held  that  the  defendants  could  not  be  held  liable  for  the  mis- 
feasance of  a  former  highway  authority  not  resulting  in  damage  in  their 
time,  no  such  liability  being  passed  on  to  them  by  the  Local  Govern- 
ment Act,  1894  (Na^h  v.  Rochford  Rural  Council,  86  L.  J.  K.B.  370; 
[1917]  1  K.B.  384— C.A.). 

563.     .     An  owner  of  premises  which  abut  on  a  highway  has 

a  right  of  access  for  all  purposes  to  the  wall  of  such  premises,  and  may 
maintain  an  action  against  any  person  who  obstructs  the  access  so  as 
to  conceal  from  the  public  the  advertisements  on  the  wall,  or  so  as  to 
prevent  the  owner  from  repairing  the  wall  (Cobb  v.  Saxby,  [1914] 
3  K.B.  822;  83  L.  J.  K.B.  1817). 

563.     .     Barber  v.  Penley,  [1893]  2  Ch.  447;  62  L.  J.  623, 

was  followed  in  Lyons  v.  Gulliver,  [1914]  1  Ch.  631;  83  L.  J.  Ch.  281 
— C.A.,  post,  under  Nuisance. 

563.     .     Heavy  traffic  engines  are  not  necessarily  extraordinary 

traffic  within  sec.  23  of  the  Highways  and  Locomotives  Act,  1878 
(Ledbury  Rural  Council  v.  Somerset,  84  L.  J.  K.B.  1297;  31  T.  L.  E. 
295 — C.A.,  where  the  road  was  adapted  to  the  traffic  and  the  business 
in  which  the  engines  were  employed  was  a  regular  local  industry). 

564.     .     The   fact  that   an   alternative   route   has   had   to   be 

abandoned  because  it  has  been  paved  with  granite  so  as  to  render  it 
unsuitable  to  the  traffic  in  question  will  not  render  traffic  ordinary 
if  it  would  otherwise  be  extraordinary  (Barnsley  British  Co-operative 
Society  v.  Worsborough  Urban  Council,  [1916]  1  A.C.  291;  85  L.  J. 
K.B.  103— H.L.). 

564.     .     The  demands  of  a  district  for  traffic  which  is  in  fact 

extraordinary  traffic  within  the  meaning  of  sec.  23  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878,  cannot  turn  it  into  ordinary 
traffic,  although  it  may  be  necessary  traffic,  and  although  in  the  course 
of  time  it  may  become  ordinary  traffic,  and  where  a  line  of  motor 
omnibuses  was  run  along  a  country  road — in  the  neighbourhood  of 
which  was  a  new  residential  district — with  resulting  damage  to  the 
road,  causing  the  outlay  of  extraordinary  expenses  by  the  road  author- 
ity in  repairing  the  road,  it  was  held,  on  the  facts,  that  the  traffic  was 
extraordinary   traffic    within   the    meaning   of   the    statute    (Abingdon 
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Rural  Council  v.  Oxford  Electric  Tramways,  86  L.  J.  K.B.  1247; 
,[1917]  2  K.B.  318— C. A.). 

565.     .     No  obligation  is  imposed  upon  an  occupier  of  land  by 

either  sec.  65  or  sec.  72  of  the  Highway  Act,  1835,  to  light  a  tree  which 
has  been  blown  across  a  highway  by  a  gale  so  as  to  cause  an  obstruction 
thereto,  or  to  warn  persons  passing  along  the  highway  of  the  existence 
of  the  obstruction  {Hudson  v.  Bray,  86  L.  J.  K.B.  576;  [1917]  1  K.B. 
520). 

565.     .     The  appellants,  carters  in  charge  of  drays  each  drawn 

by  two  horses,  left  their  drays  and  horses  unattended  in  the  highway 
while  they  went  to  a  public-house  to  get  something  to  eat.  They  were 
convicted,  under  sec.  28  of  the  Town  Police  Clauses  Act,  1847,  of 
having  obstructed  the  free  passage  of  the  highway.  On  appeal  by 
Case  stated,  it  was  held  that  whether  there  had  been  an  obstruction 
or  not  was  always  a  question  of  evidence,  and  upon  the  case  as  stated 
there  was  no  evidence  to  justify  the  Justices  in  concluding  that  the 
appellants  had  in  fact  been  guilty  of  obstruction.  The  appeals  were 
therefore  allowed,  and  the  convictions  quashed  {Gill  v.  Carson.  Nield, 
V.  Carson,  86  L.  J.  K.B.  1290;  [1917]  2  K.B.  674). 

566.     .     A  person  in  sole  charge  of  a  horse  and  trap  went  to 

sleep.  The  horse  bolted  and  might  have  endangered  the  life  or  limb  of 
a  constable  on  the  road.  It  was  held  that  the  person  had  committed 
an  offence  under  sec.  78  of  the  Highway  Act,  1835  {Chatterton  v. 
Parker,  1914,  111  L.  T.  380;  78  J.  P.  339). 

568.  Hinde  Palmer's  Act— Olpherts  v.  Coryton,  [1913]  1  Ir.  R. 
211,  [Supp.  13,  p.  385],  was  followed  in  In  re  Harris;  Davis  v.  Harris, 
[1914]  2  Ch.  395;  83  L.  J.  Ch.  841,  ante,  under  Executors. 

574.  Hiring  Agreement.— 7ri  re  Alien  &  Sons,  [1907]  1  Ch.  575; 
76  L.  J.  Ch.  362,  w^as  approved  in  In  re  Morrison,  Jones  &  Taylor,  Lim., 
[1914]  1  Ch.  50;  83  L.  J.  Ch.  129— C. A.,  ante,  under  Fixtures. 

578.     .     Lee  v.  Butler,  [1893]  2  Q.B.  318;  62  L.  J.  Q.B.  591, 

and  Helhy  v.  Matthews,  [1895]  A.C.  471;  64  L.  J.  Q.B.  495,  were 
considered  in  Belsize  Motor  Supply  Co.  v.  Cox,  [1914]  1  K.B.  244; 
83  L.  J.  K.B.  261,  where  it  was  held  that  the. fact  that  a  hirer  is  given 
an  option  to  purchase  does  not  make  him  a  person  who  has  **  agreed  to 
buy  "goods  within  the  meaning  of  sec.  25  (2)  of  the  Sale  of  Goods 
Act,  1893,  and  sec.  9  of  the  Factors  Act,  1889. 

582.     .     Precedent  III.  is  supported  by  Belsize  Motor  Supply 

Co.  V.  Cox,  [1914]  1  K.B.  244;  83  L.  J.  K.B.  261,  supra. 

600.  Horses. — An  appeal  lies  to  quart^er  sessions  under  sec.  7  of 
the  Public  Health  Acts  Amendment  Act,  1890,  from  the  refusal  of  an 
urban  district  council  to  grant  a  licence  for  a  knacker's  yard,  a_pplied 
for  under  the  provisions  of  the  Towns  Improvement  Clauses  Act,  1847, 
the  PubHc  Health  Act,  1875,  and  the  Pubhc  Health  Acts  Amendment 
Act,  1890  {Rex  v.  Essex  Justices;  Ex  parte  Barking  Urban  Council, 
[1916]  2  K.B.  406;  85  L.  J.  K.B.  1258— C. A.). 
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600.     .     Where  a  licence  is  granted  under  the  provisions  of 

those  statutes  a  further  licence  under  the  Knackers  Act,  1786,  is 
unnecessary  (ibid.). 

601.     .     The  Exportation  of  Horses  Act,   1914,   amends  the 

Diseases  of  Animals  Act,  1910.  The  prohibition  in  sec.  1  of  the  Act  of 
1910  against  exporting  unfit  horses  in  certain  cases,  is  extended  so  as 
to  include  any  horse  unless  certified  by  a  veterinary  inspector.  The 
veterinary  inspector  may  now  order  the  animal  to  be  slaughtered  not 
only  when  it  is  cruel  to  keep  it  alive,  but  also  when  it  is  permanently 
incapable  of  being  worked  without  suffering. 

609.     .     The  Horse  Breeding  Act,  1918,  regulates  the  use  of 

stallions  for  stud  purposes.  It  prohibits  the  travelling  and  exhibiting 
for  service  of  stallions  without  licence  of  the  Board  of  Agriculture.  It 
gives  the  Board  power  to  inspect  licensed  stallions. 

614.  Hotchpot. — As  to  adjustment  of  income  in  cases  of  hotchpot, 
see  In  re  Craven;  Watson  v.  Craven,  [1914]  1  Ch.  358;  83  L.  J.  Ch. 
403;  and  In  re  Forster-Brown;  Barry  v.  Forster-Brown,  [1914]  2  Ch. 
584;  84  L.  J.  Ch.  361. 

614.     .     In  re  Cosier;  Humphreys  v.  Gadsden,   [1897]   1  Ch. 

325;  66  L.  J.  Ch.  236,  was  applied  in  In  re  Trollope;  Game  v.  Trollope, 
[1915]  1  Ch.  853;  84  L.  J.  Ch.  553. 

630.  House  TdiX.—Reith  v.  Westminster  School,  [1913]  3  K.B. 
129;  82  L.  J.  K.B.  861,  [Supp.  13,  p.  387],  was  reversed  suh  nom. 
Westminster  School  v.  Reith,  [1915]  A.C.  259;  84  L.  J.  K.B.  168— 
H.L.,  and  it  was  held  that  in  assessing  the  appellants  to  inhabited 
house  duty,  separate  buildings  used  as  a  school  hall  (for  prayers  and 
other  general  assemblies,  but  not  for  meals),  class-rooms,  school 
library,  &c.,  were  not  to  be  included  in  the  assessment. 

634.  Housing  of  the  Working  Classes. — R.  v.  Local  Government 
Board;  Ex  parte  Arlidge,  [1914]  1  K.B.  160;  83  L.  J.  K.B.  86, 
[Supp.  13,  p.  388],  was  reversed  sub  nom.  Local  Government  Board  v. 
Arlidge,  [1915]  A.C.  120;  84  L.  J.  K.B.  72— H.L.,  and  it  was  held 
that  it  was  not  contrary  to  natural  justice  for  the  Local  Government 
Board  to  decide  the  appeal  without  giving  the  appellant  an  opportunity 
of  being  heard  orally  before  the  Board  itself  and  without  disclosing  to 
him  the  report  of  an  inspector  made  after  a  public  enquiry  at  which 
the  appellant  was  represented,  the  proeedure  adopted  by  the  Board 
being  in  accordance  with  its  ordinary  procedure  under  rules  made  under 
the  statute  and  not  inconsistent  with  anything  in  the  statute. 

634.     .     Where  the  local  authority  has  made  a  closing  order  in 

respect  of  a  dwelling-house  and  the  "  owner  "  is  not  known  to,  and 
after  diligent  inquiry  cannot  be  found  by,  the  local  authority,  notice 
of  the  order  is  sufficiently  served  under  sec.  17  (3)  of  the  Housing, 
Town  Planning,  &c.  Act,  1909,  by  leaving  a  sealed  copy  of  the  order 
itself  addressed  to  the  owner  at  the  premises  in  the  manner  directed  by 
the  Housing  of  the  Working  Classes  Act,  1890,  sec.  49  (2),  and  no 
further  notice  or  service  of  the  order  is  necessary  (Arlidge  v.  Hampstead 
Borough  Council,  [1916]  1  Ch.  59;  85  L.  J.  Ch.  91— C. A.). 
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635.     .     Sec.  38  of  the  Housing  of  the  Working  Classes  Act, 

1890,  is  not  limited  to  dwelling-houses,  but  applies  to  buildings  of  every 
description.  A  workshop,  therefore,  may  under  the  section  be  ordered 
to  be  pulled  down  by  the  local  authority  (Jackson  v.  Knutsford  Urban 
Council,  [1914]  2  Oh.  686;  84  L.  J.  Ch.  305;  58  S.  J.  756). 

635.     .     Sec.  18  (3)  of  the  Housing  and  Town  Planning  Act, 

1909,  is  intended  to  give  an  owner  of  property,  against  whom  a  demoli- 
tion order  has  been  made,  a  further  chance  of  repairing  the  premises. 
In  spite  of  the  discretion  given  by  the  sub-section  to  the  local  authority, 
they  must  consider  such  an  offer  to  repair  by  the  owner  fairly  and 
judicially,  and  give  the  owner  a  proper  opportunity  of  submitting  speci- 
fications and  presenting  his  case.  To  decide  against  the  owner's  offer 
to  repair  on  the  ex  parte  statement  of  one  of  their  own  officials  is  not 
exercising  their  discretion  in  the  fair  and  judicial  manner  contemplated 
by  the  Act  (Broadbent  v.  Rotherham  Corporation,  86  L.  J.  Ch.  501; 
[1917]  2  Ch.  31). 

635.     .     Where  an  owner  does  not  comply  with  sec.  18  of  the 

Housing,  Town  Planning,  &c.  Act,  1909,  by  taking  steps  to  make  them 
fit  for  human  habitation,  the  local  authority  is  bound  to  make  a  demoli- 
tion order;  but  on  an  appeal  by  the  owner  to  the  Local  Government 
Board,  the  Board  has  under  sec.  39  (1)  of  the  Act  a  discretion  to  rescind 
the  demolition  order  on  any  reasonable  ground  (In  re  Lancaster  and 
Burnley  Corporation,  [1915]  1  K.B.  259;  84  L.  J.  K.B.  181; 
12  L.  G.  R.  1319;  31  T.  L.  R.  13). 

642.  Husband  and  Wife. — A  doweress  is  not  entitled  as  of  right 
to  have  an  apportioned  part  of  the  proceeds  of  sale  of  common  socage  or 
gavelkind  lands  assigned  to  her  absolutely  in  satisfaction  of  her  claim 
to  dower  out  of  those  lands,  but  is  only  entitled  to  a  proportionate  share 
of  the  income  of  the  purchase  money  (In  re  Wilson;  Wilson  v.  Clark, 
[1916]  1  Ch.  220;  85  L.  J.  Ch.  254). 

656.     .     In  re  Bland's  Settlement;  Bland  v.  Perkin,    [1905] 

1  Ch.  4;  74  L.  J.  Ch.  28,  was  distinguished  in  In  re  Brook; 
Brook  V.  Hirst,  1914,  111  L.  T.  36;  58  S.  J.  399.  In  that  case 
there  was  a  clause  of  forfeiture  of  benefits  under  her  father's  will  if  a 
daughter  did  not  settle  after-acquired  property  which  she  should 
become  **  possessed  of  or  entitled  to  "  over  the  value  of  1,000L  The 
daughter  had  before  her  father's  death  a  vested  reversionary  interest 
in  property  over  the  value  of  1,000L  It  was  held  that  the  words  in 
question  were  not  cumulative  but  alternative,  and  the  reversionary 
interest  was  held  to  be  subject  to  the  clause  of  forfeiture. 

659.     .     In  re  Dixon;  Byran  v.  Tull,  1889,  42  Ch.  D.  306,  was 

followed  in  In  re  Jeffrey;  Nussey  v.  Jeffrey,  [1914]  1  Ch.  375;  83  L.  J. 
Ch.  251,  where,  in  a  gift  to  husband,  wife,  and  daughter,  each  was  held 
entitled  to  one-third. 

659.     .     A  wife   took   out   a   summons  under   sec.    17   of   the 

Married  Women's  Property  Act,  1882,  claiming  to  be  jointly  entitled 
with  her  husband  to  a  house  and  lands,  a  sum  of  money  on  deposit 
at  a  bank,  a  motor-car,  and  some  furniture.  The  husband  claimed  to 
be  solely  entitled  to  all  these  items  of  property.  The  Judge  in  cham- 
bers referred  the  whole  matter  to  an  official  referee  for  trial.     It  was 
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held  that,  under  the  provisions  of  sec.  17  of  the  Married  Women's 
Property  Act,  1882,  the  Judge  must  himself  decide  all  the  questions 
of  disputed  ownership,  although  he  might  refer  matters  of  detail  (In  re 
Humphery  and  Humphery,  86  L.  J.  K.B.  775;  [1917]  2  K.B.— C.A.). 

661. .     Bateman  v.  Faber,  [1898]  1  Ch.  144 ;  67  L.  J.  Ch.  130, 

was  explained  and  distinguished  in  In  re  Wimperis;  Wicken  v.  Wilson, 
[1914]  1  Ch.  502;  83  L.  J.  Ch.  511,  where  it  was  held  that  a  married 
woman  could  disclaim  personalty  left  to  her  with  restraint  upon  antici- 
pation under  an  arrangement  with  the  residuary  legatees  by  which  she 
received  a  sum  of  money  for  so  disclaiming. 

661.     .     L.,   being  at  the  time  a   spinster  and  entitled  to  a 

reversionary  interest  subject  to  a  restraint  on  anticipation  in  the  event 
of  her  marriage,  executed  a  deed-poll,  by  which  she  declared  that  the 
interest  in  question  should,  in  the  event  of  her  marriage,  belong  to  her 
for  her  separate  use,  and  so  that  for  certain  purposes  specified  in  the 
deed-poll  (but  not  for  any  other  purpose)  she  should  have  full  power  to 
dispose  of  or  charge  the  interest  by  way  of  anticipation  or  otherwise  as 
she  might  think  fit.  The  deed-poll  was  communicated  to  the  trustees 
of  the  reversionary  interest.  L.  immediately  afterwards  married.  It 
was  held  that  the  deed-poll  constituted  a  complete  assignment  of  the 
interest  in  question,  being  a  direction  by  L.  to  the  trustees  of  it  to  hold 
it  during  her  coverture  subject  to  a  partial  restraint  on  anticipation, 
which  was  as  effectual  as  would  have  been  a  direction  to  them  to  hold 
it  on  trust  for  a  third  person,  and  that  L.  accordingly  had  had,  and 
still  had,  power  to  dispose  of  or  charge  the  interest  by  way  of  anticipa- 
tion during  coverture  for  the  purposes  and  subject  to  the  conditions  of 
the  deed-poll  {In  re  Chrimes;  Lucovich  v.  Chrimes,  86  L.  J.  Ch.  217; 
[1917]  1  Ch.  30). 

665.     .     The  defendant,  the  wife  of  the  plaintiff,  took  a  lease 

of  premises  in  her  own  name.  The  plaintiff  paid  all  outgoings  in  con- 
nection with  the  taking  and  occupation  of  the  premises  and  treated 
them  as  his  own,  and  in  his  evidence  admitted  in  effect  that  he  had 
had  the  lease  made  out  in  his  wife's  name  in  order  to  defeat  any 
possible  claim  by  his  creditors.  The  plaintiff  and  defendant  quarrelled 
and  separated,  and  the  plaintiff  brought  an  action  in  the  County  Court 
for  a  declaration  that  the  defendant  held  the  premises  as  trustee  for 
him  and  not  as  beneficial  owner.  The  County  Court  Judge  decided 
in  his  favour  and  made  the  declaration  asked  for.  The  defendant 
appealed.  It  was  held  that  the  judgment  must  be  reversed  and  the 
declaration  discharged,  on  the  ground  that  the  plaintiff  had  obtained 
relief  by  setting  up  his  own  fraud,  and  that,  even  assuming  that  the 
defendant  had  been  a  party  to  the  fraud,  the  law  would  not  aid  a  plain- 
tiff in  the  circumstances  {Gascoigne  v.  Gascoigne ^  87  L.  J.  K.B.  333; 
[1918]  1  K.B.  223). 


665. 


A  husband  and  wife   entered  into  an  agreement  by 


which  it  w^as  agreed  that  the  husband  should  purchase  wearing  apparel 
for  his  wife  on  his  credit,  and  that  such  wearing  apparel  should  be  the 
absolute  property  of  the  husband,  and  that  the  wife  should  have  no 
right  to  it  except  to  wear  it  during  his  pleasure.  It  was  held  that  the 
agreement  was  valid  and  enforceable  against  judgment  creditors  of  the 
wife,  as  a  husband  may  discharge  his  obligation  to  provide  his  wife  with 
necessary  wearing  apparel  by  lending  it  to  her,  and  is  not  bound  to  give 
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it  to  her  {Rondeau  Legrand  &  Co.  v.  Marks,  87  L.  J.  K.B.  215;  [1918] 
I  K.B.  75— C. A.). 

668.     .     A  married  woman  resided  with  her  husband,  to  whom 


a  gas  company  supplied  gas  in  the  ordinary  way,  which  he  paid  for. 
After  the  death  of  her  husband  she  continued  to  reside  in  the  same- 
house,  and  took  and  paid  for  a  supply  of  gas  from  the  gas  company. 
She  subsequently  married  again,  but  still  continued  to  reside  in  the 
same  house,  of  which  her  second  husband  became  the  tenant  and 
occupier.  Notice  of  the  marriage  was  not  given  to  the  gas  company, 
which  continued  to  supply  gas  to  the  premises  and  to  render  accounts 
to  her  in  her  former  name,  which  she  paid.  Subsequently  there  was 
a  dispute  as  to  the  quantity  of  gas  supplied,  and  the  gas  company  then 
became  aware  for  the  first  time  that  she  had  married  again.  The  gas 
company  sued  her  for  gas  supplied  subsequent  to  her  second  marriage. 
It  was  held  that  she  must  be  presumed  to  have  entered  into  a  contract 
with  the  gas  company  after  the  death  of  her  first  husband  to  take  a 
supply  of  gas,  and  to  pay  for  such  supply  until  she  gave  them  notice 
to  discontinue  the  supply,  or  gave  them  notice  of  her  marriage;  and 
that,  as  no  notice  of  her  second  marriage  had  been  given  to  the  gas 
company,  she  remained  liable  for  the  gas  supplied  to  the  premises 
where  she  lived  subsequent  to  that  marriage  {Lea  Bridge  District  Gas 
Co.  V.  Malvern,  86  L.  J.  K.B.  553;-[1917]  1  K.B.  803). 

669.     .     A  husband  is  liable  for  his  wife's  torts  only  where  they 

are  in  no  way  connected  with  a  contract  {Cole  v.  De  Trafford,  86  L.  J. 
K.B.  764;  [1917]  1  K.B.  911). 

670.     .     A  man  and  woman  were  indicted  jointly.     It  appeared 

on  the  evidence  that  the  woman's  acts  were  all  done  in  the  presence  of 
the  man,  but  no  evidence  was  given  that  they  were  husband  and  wife. 
They  were  both  convicted.  The  Court  of  Criminal  Appeal  permitted 
further  evidence  that  they  were  husband  and  wife  so  as  to  give  the 
woman  the  benefit  of  the  presumption  that  she  acted  under  the  coercion 
of  her  husband,  and  quashed  the  conviction  against  her  {R.  v.  Green, 
1914,  110  L.  T.  240;  30  T.  L.  E.  170— C.C.A.). 

671.     .     A  husband  stole  his  wife's  property  before  deserting 

her,  but  intending  to  desert  her  as  soon  as  the  theft  was  discovered  or 
at  some  other  convenient  time.  A  considerable  time  elapsed  before 
the  theft  and  the  desertion.  It  was  held  that  he  was  rightly  convicted 
under  the  Married  Women's  Property  Act,  1882,  sees.  12  and  16  {R.  v. 
King  {No.  1),  1914,  110  L.  T.  783;  24  Cox  C.C.  146— CCA. ). 

675.     .     Bamett  v.   Howard,    [1900]   2   Q.B.    784;   69  L.   J. 

Q.B.  955,  was  followed  in  Wood  v.  Lewis,  [1914]  3  K.B.  73;  83  L.  J. 
K.B.   1046 — C.A.,  ante,  under  Execution. 

680.     .     On  the  effect  of  sec.  12  of  the  Bankruptcy  and. Deeds 

of  Arrangement  Act,  1913,  [Supp.  13,  p.  389],  now  sec.  125  of  the 
Bankruptcj^  Act,  1914,  see  cases  cited  under  Bankruptcy,  ante. 

684.     .     An  action  will  not  He  by  a  husband  against'  his  wife 

for  an  injunction  to  restrain  her  from  wrongfully  pledging  his  credit, 
as  such  an  action  is  founded  in  tort  and  comes  within  the  provision  in 
sec.  12  of  the  Married  Women's  Property  Act,  1882,  that  a  husband 
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is  not  entitled  to  sue  his  wife  for  a  tort  (Webster  v.  Webster,  [1916] 
1  K.B.  714;  85  L.  J.  K.B.  691). 


684. 


A    married   woman   brought    an    action    against   her 


husband  for  damages  for  fraud,  alleging  that  she  had  been  induced  by 
his  false  and  fraudulent  representations  and  concealment  as  to  his  means 
to  enter  into  a  deed  of  separation  and  to  li^^e  separate  and  to  accept  an 
inadequate  allowance  in  accordance  with  its  terms.  She  also  asked  for 
an  order  for  the  rescission  of  the  deed,  and  a  declaration  that  she  was 
induced  to  enter  into  it  through  the  fraud  of  her  husband.  It  was  held 
that  the  action  for  damages  was  not  maintainable  by  the  wife  against 
her  husband  as  it  was  an  action  for  a  tort,  and  did  not  come  within  the 
exception  to  sec.  12  of  the  Married  Women's  Property  Act,  1882,  as 
being  a  remedy  for  the  protection  and  security  of  her  own  separate 
property.  It  was  held  further,  however,  that  the  claims  for  rescission 
of  the  deed  of  separation  and  for  the  declaration  were  maintainable,  and 
that,  under  the  circumstances,  the  claims  ought  to  be  granted,  notwith- 
standing that  the  plaintiff's  marriage  had  been  dissolved  since  the  action 
was  brought,  and  that  the  deed  had  ceased  to  be  operative  {Hulton  v. 
Hulton  (No.  2),  [1916]  2  K.B.  642;  86  L.  J.  K.B.  51— Confirmed, 
[1917]  1  K.B.  818;  86  L.  J.  K.B.  633— C. A.). 


VOLUME  VII. 

1.  Identity. — A  person  who  attends  in  Court  on  subpoena  cannot 
against  his  will  be  asked  to  stand  up  in  Court  for  identification 
{Farulli  V.  Farulli,  86  L.  J.  P.  35;  [1917]  P.  28). 

1.     .     The  appellant  was  charged  with  gross  indecency  with 

two  boys.  He  set  up  an  alibi  as  a  defence.  Evidence  of  his  identity 
with  the  man  who  committed  the  offence  was  given.  In  addition, 
evidence  was  admitted  that  on  his  arrest  three  days  after  the  crime  had 
been  committed  powder  puffs  were  found  on  him,  and  that  indecent 
photographs  of  naked  boys  were  found  at  his  house.  It  was  held  that 
this  evidence  was  admissible  as  tending  to  establish  the  identity  of  the 
appellant  with  the  guilty  man,  inasmuch  as  the  latter  would  be  likely 
to  be  in  possession  of  such  articles  as  implements  of  seduction  {Thomp- 
son V.  Director  of  Public  Prosecutions,  87  L.  J.  K.B.  478;  [1918] 
A.C.  221— H.L.— see  also  R.  v.  Twiss,  [1918]  2  K.B.  853;  88  L.  J. 
K.B.  20— C.C.A.). 

32.  Immigration. — The  Aliens  Eestriction  Act,  1914  {ante,  under 
Alien),  confers  upon  the  Crown  very  wide  powers  to  legislate  b}^  Order 
in  Council  in  respect  of  aliens  in  time  of  war,  or  imminent  national 
danger,  or  great  emergency.  An  Order  so  made  may  absolutely  prohibit 
the  entry  of  aliens  during  such  times. 

42.  Impressment  (Carriages,  Animals,  Vessels). — The  Army 
(Amendment)  Act,  1915,  sec.  2,  provides  {inter  alia)  that  the  following 
shall  be  substituted  for  sub-sec.  (4)  of  sec.  115- of  the  Army  Act  (which 
relates  to  the  impressment  of  carriages,  animals,  and  other  things  in  the 
case  of  emergency), — The  Army  Council  shall  cause  due  payment  to  be 
made  for  carriages,  animals,  vessels,  and  aircraft  furnished  in  pursuance 
of  this  section,  and  if  any  difference  arises  respecting  the  amount  of  pay- 
ment for  any  carriage,  animal,  vessel,  or  aircraft  the  amount  shall  be 
such  as  may  be  fixed  by  a  certificate  of  a  County  Court  Judge  having 
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jurisdiction  in  any  place  in  which  such  carriage,  animal,  vessel,  or 
aircraft  was  furnished  or  through  which  it  travelled  in  pursuance  of  the 
requisition.  A  new  Schedule  VI.  is  also  provided  for  the  determination 
of  the  amount  by  the  County  Court  Judge  without  a  jury  and  without 
appeal. 


42. 


The  Naval  Billeting,   &c.   Act,   1914,  extends  to  the 


Naval  Forces  the  provisions  of  the  Army  Act  relating  to  billeting  and 
impressment  of  carriages,  &c.,  in  case  of  war  or  emergency.  The  Army 
(Supply  of  Food,  Forage,  and  Stores)  Act,  1914,  extends  the  power  of 
requisitioning  carriages,  horses,  vessels,  and  aircraft  in  case  of 
emergency  conferred  by  the  Army  Act  so  as  to  include  a  power  of 
requisitioning  food,  forage,  and  stores  of  all  descriptions.  See  further 
the  Army  (Amendment)  No.  2  Act,  1915. 

47.  Imprisonment. — The  Criminal  Justice  Administration  Act, 
1914,  provides  now  that  in  all  oases  where  common  law  or  statute 
permits  the  imposition  of  imprisonment  only  without  hard  labour,  hard 
labour  may  be  imposed;  while,  on  the  other  hand,  where  statute 
requires  the  imposition  of  hard  labour,  imprisonment  without  hard 
labour  may  be  imposed  (sec.  16  (1) ).  But  hard  labour  may  not  be 
imposed  in  respect  of  non-payment  of  a  fine  or  other  sum  adjudged  to 
be  paid  (ibid.). 

56.  Inclosure  Acts. — St.  Catherine's  College,  Cambridge  v. 
Greensmith,  [1912]  2  Ch.  280;  81  L.  J.  Ch.  555,  [Supp.  13,  p.  391], 
was  approved  in  St.  Catherine's  College,  Cambridge  v.  Rosse,  [1916] 
1  Ch.  73;  85  L.  J.  Ch.  121— C. A. 

60.  Income  Tax.— The  Income  Tax  Act,  1918,  is  a  consolidating 
Act,  repealing  and  re-enacting  the  existing  statute  law  on  the  subject. 
The  following  table  shows  the  manner  in  which  the  enactments  con- 
solidated have  been  dealt  with  :  — 


Section  of  Act. 


Corresponding  Section  of  Act  of  1918. 


Repealed  by  37  &  38  Vict.  c.  96  (S.L.R.)  (a). 

Do.  do.  do. 

Reproduced  in  section  51. 

Do.  do.     59. 

Do. 

Do. 

Do. 

Do. 

Do. 


do. 

72  and  Sched.  I. 

do. 

59. 

do. 

69. 

do. 

60. 

do. 

66. 

Do. 


D®. 
Do. 


do.      65  and  Sched.   III. 


do.     65,  67. 
do.     61,  65. 


(a)  The  initials   S.L.E.   mean   Statute  Law  Kevision, 
purpose  many  Acts  have  been  passed  from  time  to  time. 
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Section  of  Act. 

Corresponding  Section  of  Act  of  1918. 

Income  Tax  Act,  1842— con*. 

17     

Reproduced 

in  section  65. 

18     

Do. 

do.     64. 

19     

Do. 

do.     62,  66. 

20     

Do. 

do.     62. 

21      

Do. 

do.     63. 

22     

Do. 

do.     58,  74. 

23     

Do. 

do.  67  and  Rule  2  of 
Sched.   C. 

24     

Do. 

do.     68. 

25     

Repealed  by  37  &  38  Vict.  c.  96  (S.L.R.). 

26     

Do. 

do.                           do. 

27     

Not  reproduced ;  spent. 

28     

Reproduced 

in  section  68. 

29     

Do. 

rules  to  Sched.  C. 

30     

Do. 

section  69. 

31     

Do. 

do.     69. 

32     

Do. 

do.     58,  70. 

33     

Do. 

do.     69. 

34     

Do. 

do.     69. 

35     

Do. 

do.     231. 

36     

Do. 

do.     76,  80. 

37     

Not  reproduced ;  spent. 

38 

Reproduced 

in  section  89  and  Sched.  IV. 

39     

Do. 

rule  3  of  the  General  Rules. 

40     

Do. 

section  106. 

41     

Do. 

rules  4  to  11  of  the  General 
Rules. 

42     

Do. 

section  103. 

43     

Do. 

rule  15  of  the  General  Rules. 

44      

Do. 

do.  14  of  the  General  Rules 
and  section  6. 

45     

Do. 

do       16     of       the     General 

Rules. 

46     

Do. 

section  76. 

47      

Do. 

do.     98. 

48     

Do. 

do.     99,  107. 

49     

Do. 

do.     100,  123. 

50     

Do. 

do.     104,  105. 

51     

Do. 

do.     103. 

52     

Do. 

do.     100. 

53     

Do. 

do.     101,  151. 

54      

Do. 

do.     106    and   rule   20   of 
the  General  Rules. 

55 

Do. 

do.     107. 

56     

Do. 

do.     107. 

57     

Do. 

do.     108. 

58     

Do. 

do.     108. 

59     

Do. 

do.     118. 

60     

Do. 

Sched.  A. 

Schedule  A,  No.       I. 

Do. 

do.  General  Rule  No.  1. 

Nn        TT 

Do 

do       No    TT    Rules 

Nn     TTT 

xJyj. 

Do 

do      No    III    Rules. 

ATn     TV        rnlrf^ 

Do 

do      No    TX    Rules 

1—11. 

uo. 

IJ.V/,               Xl  V./»        M-^^'        -Ll/U-XViJ* 

r.  12       ... 

Do. 

section  161. 

r.  13       ... 

Do. 

Sched.  A.  No.  IX.  Rules. 

r.  14       ... 

Do. 

sections  125,  126,  209. 

No.     V. 

Do. 

Sched.  A.  No.  V.  Rules. 
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Section  of  Act. 


Corresponding  Section  of  Act  of  1918. 


Income  Tax  Act,  1842 — cont. 

61  Schedule  A,  No.   VI. 

62      

63  Schedule  B 

No.  VII.       .. 


No.  VIII.     .. 
No.  IX. 

X.,   rr.   1  &  2 


64 


65 
66 
67 
68 
69 
70 

71 
72 
73 

74 
75 
76 
77 

78 
79 
80 
81 
82 
83 
84 

85 
86 
87 


90 
91 
92 
93 

94 


rr.  3,  4  &  5 

Schedules  A  &  B,  No.  XI.- 


rr. 
rr. 


Schedule  C,  Rules  . 

First    . 

Second 

Third  . 

Fourth 

Fifth    . 


Reproduced  in  section  41,  Sched.  A.  No.  VI. 
Rules. 
Do.  -     do.     40. 

Do.  Sched.  B. 

Partly    reproduced    in    Sched.     B.,    Rules, 
remainder  repealed  by  Finance  Act,  1896 
(59  &  60  Vict.  c.  28),  s.  40. 
Reproduced  in  Sched.  B.  Rule  8. 

Do.  Sched.    A.    No.    VII.    Rules, 

Do.  Sched.  B.  Rule  4,  and  s.  161. 

Do.  No.   IV.   Rule  3,    Sched.   B. 

Rule  2. 
Not  reproduced ;  spent. 

Reproduced  in  Sched.  A.  No.  IV.  Rule  3. 
Not  reproduced  ;  obsolete. 
Reproduced  in  Sched.  A.  No.  IV.  Rule  5. 
Do.  -  -    - 

Do. 

Do. 

Do. 

Do. 

and  s.  164. 

Do.  section  170. 

Do.  do.      170. 

Do.  General  Rules  to  all  Scheds., 

Rule  23. 

Do.     '         section  110. 

Do.  do.     115. 

Do.  do.     114. 

Partly  reproduced  in  section  76 ;  first  por- 
tion not  reproduced ;  unnecessary. 
Reproduced  in  section  116. 

Do.  do.     120. 

Do.  do.     134. 

Do.  do.     138. 

Not  reproduced ;  unnecessary. 


do. 

do.         Rule  7. 

do. 

do.         Rule  12 

do. 

do.             do. 

do. 

do.            do. 

do. 

No.    VIII.   Rule 

Reproduced  in  Sched. 
Do.  do. 

Do.  do. 

Do.  do. 

Not  reproduced ;  spent. 
Reproduced  in  Sched. 


No. 
do. 

do. 
do. 


Rule  9. 
Rules       9 
and   10. 

do. 

do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


do. 
section  39. 

do.     39. 

do. 
Sched. 

do. 

do. 


General  Rules. 


37. 
C. 


General  Rules, 
do. 
Rules  as  to  interest. 
Repealed  by  37  &  38  Vict.  c.  96  (S.L.R.). 
Do.  do.  do. 

Do.  do.  do. 

Reproduced  in  Sched  C.  Rules  as  to  interest 

Do.  do.  do. 
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Section  of  Act. 

Corresponding  Section  of  Act  of  1918. 

Income  Tax  Act,  1842— cont. 

95 



Reproduced 

in  Sched. 

C.  Rules  as  to  interest 
(1)  Sched.  Cas.  III. 

96 



Do. 

Sched 

C.  Rules  as  to  inter- 
est, etc.   (2). 

97 

... 

Do. 

do. 

do.        (3). 

98 



Do. 

section  40. 

99 



Do. 

do. 

40  (4). 

100 

Schedule  D 

Do. 

Sched 

D.  and  Miscellaneous 
Rule  1. 

Schedule  D,  First  Case  ... 

Do. 

Cas.  I.  and  Rule  3  to 
Cas.  I.  and  II. 

Second    Case. . . 

Do. 

Cas.  II.              do. 

Rules  of  Cases 

Do. 

Rules  3,  5,  10,  11,  and 

I.  &  II. 

16  of,   to  Cas.   I. 
and  II. 

Schedule  D,  Third  Case... 

Reproduced 

in  Sched 

D.  Cas.  III. 

Do 

r!a<4    TV 

Fifth   ri^j- 

XJ\J. 

Do. 

Cas.  V. 

% 

SWfVi   Pi'tp 

Tin 

nac        VT 

101 

XJyJt 

Do. 

Rules  2  and  13  to  Cas.  I. 

and  II. 

102 



Do. 

Cas.    III.    Miscellaneous 

Rule  6  and  Gene- 

ral Rule  19  to  all 

Schedules. 

103 



Do. 

General  Rules,  23. 

104 

... 

Not  reproduced ;  obsolete. 

105 

... 

Reproduced 

in  section  37. 

106 



Do. 

Sched 

D.  Miscellaneous  Rule 
4. 
Vict.  c.  96  (S.L.R.). 

107 

Repealed  by  37  &  38 

108 

... 

Repealed  by 

Finance 

(No.  2)  Act,  1915  (5  & 

6  Geo.  5,  c 

.  89),  s.  32. 

109 

... 

Not  reproduced;  obsolete. 

110 



Reproduced 

in  Sched. 

D.  Miscellaneous  Rule 

5. 
1  121. 

111 

Do. 

sectioi 

112 



Do. 

do. 

121. 

113 



Do. 

do. 

121. 

114 



Do. 

do. 

121. 

115 



Do. 

do. 

121. 

116 



Do. 

do. 

121. 

117 



Do. 

do. 

122. 

118 

Do. 

do. 

136. 

119 



Do. 

do. 

134,  136. 

120 



Do. 

do. 

1^9. 

121 



Do. 

do. 

141. 

122 



Do. 

do. 

142. 

123 



Do. 

do. 

143. 

124 

Do. 

do. 

143. 

125 



Do. 

•      do. 

144. 

126 



Do. 

do. 

136,  145. 

127 



Do. 

do. 

146. 

128 

Do. 

do. 

139. 

129 



Do. 

do. 

140. 

130 

Do. 

do. 

148. 

131 



Do. 

do. 

123,  147,  154. 

132 

.. 

Do. 

do. 

67. 
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Section  of  Act, 


Income  Tax  Act,  1842 — cont. 
133 
134 

135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 

161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 

184 

185 
186 


Corresponding  Section  of  Act  of  1918. 


Reproduced  in  section  43. 


Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Sched.  D.  Miscellaneous  Rule 

3. 
section   74. 
do.     152,  153. 
156. 
156. 


do. 
do. 
do. 
do. 
do. 
do. 


122, 
153, 
153. 
156. 
159. 
159. 


Repealed  by  37  &  38  Vict.  c.  96  (S.L.R.). 

Do.  do.  do. 

Do.  do.  do. 

Reproduced  in  Sched.  E.  and  Rules. 

Do.  do.     Rule  18. 

Repealed  by  37  &  38  Vict.  c.  96  (S.L.R.). 
Reproduced  in  section  38. 

Do.  do.     72,  117. 

Do.  do.     107. 

Not  reproduced  ;  unnecessary. 
Reproduced  in  Sched.  E.  Rule  14. 

Do.  section  117,  155. 

Do.  Sched.  E.  Rule  13. 

Do.  section  73. 

Not  reproduced ;  spent. 
Reproduced  in  Sched.  E.  and  Rules. 


to     all 


Do.  section  209. 

Do.  General     Rule     22 

Schedules. 

Do.  section  118,  125,  225. 

Do.  do.     136. 

Do.  do.     9,  28. 

Do.  do    27. 

Do.  do.     29. 

Do.  do.     30. 

Do.  do.     19. 

Do.  do.     20. 

Do.  do.     28. 

Do.  do.     28  (4). 

Do.  do.     151. 

Do.  do.     153,  169. 

Do.  do.     161. 

Do.  do.     181. 

Repealed  by  37  &  38  Vict.  c.  96  (S.L.R.). 
Reproduced  in  section   2. 

Do.  do.     102,  168,  169. 

Do.  do.     132. 

Do.  do.      217. 

Do.  do.     228. 

Repealed  by  3  &  4  Geo.  5,  c.  27. 
Reproducedd  in  section  233. 
Partly  reproduced  in  section  66  (8)  ;  remain- 
der obsolete  or  spent. 
Not   reproduced ;    rendered   obsolete  by   the 

Representation  of  the  People  Act,  1918. 
Reproduced  in  section  221. 

Do.  do.     67  (4) ;  75  (2). 
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Section  of  Act. 


CorreBponding  Section  of  Act  of  1918. 


Income  Tax  Act, 

187 

188 

189 

190 

191 

192 

193 

194 


1842— con*. 


Land  Tax  Act,   1842  (5  & 
6  Vict.  c.  37). 


Income  Tax 

(Foreign   Dividends)   Act,    1842 

(5  «fe  6  Vict.  c.  80). 

1      -  ... 

2     


Income  Tax  Act,  1853  (16  & 
17  Vict.  c.  34). 


6 
7 
8 
9 

10 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


Reproduced  in  section  213.. 
Do.       do.  208. 
Do.       do. 


89  and  Sched. 

Part  I. 
207  and  Sched.  V 
230. 


IV. 


Do.  do. 

Do.  do. 

Not  reproduced ;  spent. 
Repealed  by  37  &  38  Vict.  c.  96  (S.L.R.). 

Do.  do.  do. 


Repealed  by  37  &  38  Vict.  c.  96  (S.L.R.). 

Do.  do.  do. 

Reproduced  in  section  94. 

Do.  do.     94. 

Do.  do.     94. 

Repealed   by   the   Taxes    Management   Act, 
1880  (43  &  44  Vict.  c.  19),  s.  4. 


Repealed  by  37  &  38  Vict. 
Reproduced  in  Sched.   C. 

terest,  etc.  (2). 
Repealed  by  37  &  38  Vict. 


c.  96  (S.L.R.). 
Rule  1,  as  to  in- 

c.  96  (S.L.R.). 


Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 
Reproduced    in    section    1,    and    Sched.    C. 
Rules. 
Do.  do.     3. 

Do.  do.     57  (1). 

Do.  Sched.  C.  Rules  as  to  inter- 

est, etc.   (1),  and 
s.  186. 

1     Not  reproduced.     The  Bill  applies  to  the 
C         whole  of  the  United  Kingdom. 

Not  reproduced.     See   now  the   Interpreta- 
tion Act,  1889  (52  &  53  Vict.  c.  63). 
Reproduced  in  Sched.  D.  Miscellaneous  Rule 
7. 


198. 


Do. 

section  68. 

Do. 

do. 

191. 

Do. 

do. 

187. 

Do. 

do. 

193. 

Do. 

do. 

194. 

Do. 

do. 

188, 

Do. 

do. 

199. 

Do. 

do. 

204. 

Do. 

do. 

192. 

Do. 

do. 

189. 

Do. 

do. 

195. 

Do. 

do. 

196. 

Do. 

do. 

197. 

Do. 

do. 

190. 
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Section  of  Act. 


Corresponding  Section  of  Act  of  1918. 


Income  Tax,  Act,  1853 — con. 


25 
26 
27 
28 


29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 


41 
42 
43 
44 
45 
46 
47 
48 

49 
50 

51 
62 

53 
54 
55 
56 
57 
58 
59 


Income  Tax  (Insurance)  Act, 

1853  (16  &  17  Vict.  c.  91). 

Preamble 


Income  Tax  Act,  1854  (17  &  18 
Vict.   c.   24). 

1      

2     

3     


Reproduced  in  section  200. 

Do.  do.     69,  190. 

Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 
Partly   repealed   by   38   &    39    Vict.    c.    66 
(S.L.R.);  41  &  42  Vict.  c.  79  (S.L.R.), 
59  &  60  Vict.  c.  28 ;  remainder  spent. 
Reproduced  in  section  203. 

Do.  do.     23. 

Do.  do.     202. 

Do.  Sched.  A.  No.  VII.  Rule  6. 

Not  reproduced ;  obsolete. 
Reproduced  in  Sched.  A.  No.  V.  Rule  (1)  (c). 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


do.         No. 

do. 

do        No. 
section  35. 
Sched.  B.  Rule  8 

do.     A 


XII.  Rule  3. 

do.     Rule  8. 

V.  Rule  1  (g). 


No.  VIII.  Rules  1 
to  4  and  General 
Rules  19  and  21 
to  all  Schedules. 


Do.  section  201. 

Do.  Sched.  A.  No. 

Reproduced  in  section  205. 
Repealed  by  38  &  39  Vict.  c. 

Do.  do. 

Do.  59  &  60  Vict. 

Reproduced  in  section  138. 


VIII.  Rule  6. 

66  (S.L.R.). 

do. 
;.  28. 


Do. 

Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 


Sched.  D.  Rule  1  (2)  to  Gas. 

I.  and  II. 
section  39. 
Sched.  D.  Rule  3  to  Gas 

and  II. 
Sched.  E.  Rule  9. 
General      Rule     2      to 

Schedules. 
Sched.  E.  Rule  5. 
section     32. 


I. 


aU 


do. 
do. 


136. 
132. 


Repealed  by  38  &  39  Vict.  c. 
Reproduced  in  section  198. 
Repealed  by  38  &  39  Vict.  c. 


66  (S.L.R.). 
66  (S.L.R.). 


Part  repealed  by  55  &  56  Vict.  c.  19  (S.L.R.). 
Remainder  not  reproduced ;   unnecessary. 
Reproduced  in  section  32. 
Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 


Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 

Do.  do.  do. 

Part  repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 

Remainder  not  reproduced  ;  obsolete. 
Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 
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Section  of  Act. 


Corresponding  Section  of  Act  of  1918. 
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Income  Tax  (Insurance)  Act, 
1855  (18  &  19  Vict.  c.  36). 

Preamble 

1     


Taxes  Act,  1856  (19  &  20  Vict. 

c.  80). 
1     


Income  Tax  Act,  1859  (22  &  23 

Vict  c.  18). 
6      


Income  Tax  Act,  1860  (23  &  24 
Vict.  c.  14). 

1     

2      

3     

4     

5     

6     

7     

8      


10 

11 


Revenue  (No.  2)  Act,  1861 
(24  &  25  Vict.  c.  91). 


36 


37—45 


22 


15 


Revenue  Act,  1863  (26  &  27 
Vict.  c.  33). 


Revenue  (No.  1)  Act,  1864 
(27  &  28  Vict.  c.  18) 


Revenue  Act,  1865  (28  &  29 
Vict.  c.  30). 


Reproduced  in  section  191. 
Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 
do.  do.  do. 


Repealed  by  55  &  56  Vict.  c.  19  (S.L.R.). 
Partly   reproduced   in   section  32.     Proviso 

repealed  by  Revenue  Act,  1903  (3  Edw.  7, 

c.  46)    s.  10. 
Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 


Partly  reproduced  in  Sched.  A.  No.  V.,  Rule 
4 ;  remainder  repealed  by  55  &  56  Vict, 
c.  19  (S.L.R.). 

Income  tax  provisions  other  than  s.   6  re- 
pealed by  38  &  39  Vict.  c.  66  (S.L.R.). 
Reproduced  in  section  32. 


Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 

do.  do.  do. 

do.  do.  do. 

Reproduced  in  Sched.  A.  No.  VII.  Rule  5. 

Do.  section  124. 

Do.  Sched.  E.  Rule  7. 

Do.  section  148. 

Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 

do.  do.  do. 

Reproduced  in  section  41. 
Repealed  by  38  &  39  Vict.  c.  66  (S.L.R.). 


Reproduced  in  Sched.  D.  Miscellaneous  Rule 

7. 
Repealed  by  Taxes  Management  Act,   1880 

(43  &  44  Vict.  c.  19),  s.  4. 


Reproduced  in  section  212. 


Reproduced  in  Sched. A.,  No.   VIII. ,  Rules 
1  and  4,  and  General  Rule  19. 


Reproduced  in  section  43. 
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Section  of  Act. 


Revenue  Act,  1866  (29  &  30 
Vict.  c.  36). 


Revenue  Act,  1868  (31  &  32 
Vict.  c.  28). 


Income  Tax  (Public  Offices)  Act, 

1872  (35  &  36  Vict.  c.  82). 
1  (1)  

Customs  and  Inland  Revenue 
Act,  1876  (39  &  40  Vict.  c.  16). 
8     

Customs  and  Inland  Revenue 
Act,  1878  (41  &  42  Vict.  c.  15). 
12     


14 

15 
16 


Customs  and  Inland  Revenue 
Act,  1879  (42  &  43  Vict.  c.  21). 

18     

19—25         

Taxes  Management  Act,  1880 
(43  &  44  Vict.  c.  19). 
1 
2 
3 
4  sub-sees.  (1)  and  (2) 

sub-sec.  (3) 
6     

6      

7     

8  sub-sec.  (1) 
sub-sec.  (2) 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 


Corresponding  Section  of  Act  of  1918. 


Reproduced  in  Sched.  A.  No.  III.,  Rule  8, 
and  s.  124. 
Do.  Sched.   C.  Rules  as  to  in- 

terest, etc.  (2). 


Reproduced     in     Sched.    D.     Miscellaneous 
Rule  7. 


Reproduced  in  section  69. 


Not  reproduced ;  spent. 


Reproduced    in    Sched.  D.  Cas.  I.  and  II., 

Rule  6. 
Repealed  by  Taxes  Management  Act,   1880 

(43  &  44  Vict.  c.  19),  s.  4. 
do.  do.  do. 

Reproduced  in  section  92. 


Reproduced  in  section  106. 
Repealed  by  Taxes    Management  Act,  1880 
(43  &  44  Vict.  c.  19),  s.  4. 

Not  reproduced ;  unnecessary. 

Do.  do. 

Repealed  by  57  &  58  Vict.  c.  56  (S.L.R.). 

Do.  do.  do. 

Not  reproduced ;  spent. 
Reproduced  in  section  237. 
Not  reproduced ;  unnecessary. 
Not    reproduced ;     see    Interpretation    Act, 

1889,  s.  38  (1). 
Not  reproduced ;  unnecessary. 
Reproduced  in  section  190. 
Not  reproduced  ;  spent. 
Reproduced  in  section  235. 
Not  reproduced]  spent. 
Repealed    by  53  &  54  Vict.  c.  21,  s.  40. 
Reproduced  in  section  75  (1). 
Repealed  by  53  &  54  Vict.  c.  21,  s.  40. 
Reproduced  in  section  215. 

Do.  do.      220. 

Do. 

Do. 

Do. 
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do. 

57. 

do. 

226. 

do. 

229. 
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Section  of  Act. 

Corresponding  Section  of  Act  of  1918. 

Taxes 

Management  Act, 
1880— con^. 

20  sub-sees 

.   (1) 

to  (6) 

Repealed  by 
Act,  1893 . 

Public  Authorities  Protection 
:56  &  57  Vict.  c.  61). 

sub-sees 

(7)  and  (8) 

Reproduced 

m  section  86  (1)  and  (2). 

21     ... 

... 

Do. 

do.      221. 

22      ... 

... 



Do. 

do.      214. 

23     ... 

... 



Do. 

do.      225. 

24     ... 



Do. 

do.      206. 

25     ... 

... 

... 

Not  reproduced ;  unnecessary. 

26     ... 

... 

... 

Reproduced 

in  section  64. 

27  sub-sec. 

(2) 

... 

Do. 

do.      59. 

28      ... 



Do. 

do.      59. 

29     ... 



Do. 

do.      71. 

30     ... 

... 



Do. 

do.      234. 

31     ... 

... 

Do. 

do.      214. 

32      ... 

... 



Do. 

do.      230. 

33     ... 

... 

Do. 

do.      218. 

34     ... 

Do. 

do.      219. 

35     ... 

... 



Do. 

do.      74. 

36     ... 

Do. 

do.      93. 

37     ... 

Do. 

do.      93. 

38     ... 

... 



Not  reproduced ;  obsolete. 

39     ... 

Reproduced 

in  section  114. 

40     ... 

... 

Do. 

do.      231. 

41  (h)  . 



Do. 

do.      66. 

42     ... 

Do. 

do.      76. 

43      ... 



Do. 

do.      77. 

44      ... 

Do. 

do.     76. 

45     ... 

... 



Do. 

do.      89    and    Sched   IV. 
Part  I. 

46     ... 

... 



Do. 

do.     79. 

47     ... 

Repealed  by 

57  &  58  Vict.  c.  56  (S.L.R.). 

48     ... 

... 

Reproduced 

in  section  2. 

49     ... 

Do. 

do.      113. 

50     ... 

Do. 

do.      112,  113. 

51      ... 

... 



Do. 

do.      118. 

52     ... 

Do. 

do.      125. 

53     ... 

... 



Do. 

Sched.  A.   No.   IX.   and 
section  97  (4). 

54      ... 

.... 



Do. 

section  97. 

55     ... 



Do. 

do.      216  (2). 

56      ... 

... 

,., 

Do. 

do.      120. 

57  (c) 



Do. 

do.      135,  136. 

58      ... 

... 



Do. 

do.      136. 

59     ... 



Do. 

do..    149. 

60     ... 

Do. 

do.      151. 

61  sub-sec. 

"(1) 

Do. 

do.      150. 

sub-sec 

(2) 

Not  reproduced ;  obsolete. 

62     ... 



Reproduced 

in    Sched.    D.  Cas.  I   and   II., 
Rule  9. 
section  126. 

63      ... 

Do. 

64      ... 

Do. 

do.      126. 

65     ... 



Do. 

do.      126. 

(b)  Sub-sec.   (5)  relates  to  Land  Tax,  and  therefore  is  not  reproduced. 

(c)  Sub-sec.  (2)  relates  to  Inhabited  House  Duty,  and  therefore  is  not  reproduced. 
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Section  of  Act. 

Corresponding  Section  of  Act  of  1918. 

Taxes  Management  Act, 

1880— conf. 

66     

... 

Reproduced  in  section  126. 

67     

Do.                   do.      136. 

68      

Do.                  do.      136. 

69     

Do.                  do.      130. 

70     ... 

Do.                  do.      152. 

71     

.     Not  reproduced  ;  unnecessary. 

72     

... 

.     Reproduced  in  section  95. 

73     

... 

Do.                  do.      80. 

74     



Do.                  do.      81. 

75     

Do.                  do.      81,  84  (4). 

76     



Do.                  do.      82. 

77     



Do.                  do.      83. 

78     

... 

Do.                  do.      217. 

79     



Do.                 'do.      181,  183. 

80     

... 

.     Repealed  by  57  &  58  Vict.  c.  56  (S.L.R.). 

81  (d) 

Reproduced  in  section  85. 

82     

... 

Do.                  do.      157. 

83     



Do.                  do.      153. 

84     

... 

Do.                  do.      125  (3),  218. 

85      



Do.                  do.      158. 

86     



Do.                  do.      162. 

87     



Do.                  do.      162. 

88     



Do.                 do.      162. 

89      



Do.                 do.     165. 

90     

Do.                 do.     168. 

91     



Do.                 do.      165. 

92     



Do.                  do.      161. 

93      



Do.                  do.      156. 

94     



Do.                  do.      154. 

95     ... 



Do.                  do.      157. 

96     



Do.                  do.      190,  199. 

97     



Do.                  do.      166. 

98     

Not  reproduced  ;  obsolete. 

99     

Do.                  do. 

100 



Reproduced  in  section  172. 

101 



Do.                  do.      172. 

102 



Do.                  do.      185. 

103 



Do.                  do.      172. 

104 

... 

Not  reproduced ;  obsolete. 

105  sub-sees.  {I), 

(2),  and  (6)  .. 

Reproduced  in  section  176. 

sub-sees  (3), 

(4),  and  (5)  .. 

Not  reproduced ;  obsolete. 

106 

.     Reproduced  in  section  176. 

107 

... 

Not  reproduced ;  obsolete. 

108 

Reproduced  in  section  175. 

109 

Do.                   do.      175. 

110 

Ill 

Do.                  do.      177. 
Do.                  do.      169,  176. 

112 

Do.               '  do.      182. 

113 

Do.                  do.      183. 

114 

... 

Not  reproduced ;  relates  to  Land  Tax. 

115 

Reproduced  in  section  174. 

116  sub-sec.  (1) 

... 

Do.                  do.      173. 

sub-sec.    (2) 

Not  reproduced ;  obsolete. 

117 



Reproduced  in  section  178. 

(d)  Sub-sec.  (8)  relates  to  Land  Tax,  and  therefore  is  not  reproduced. 
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Section  of  Act. 


Taxes  Management  Act, 
1880— con*. 

118 

119 

120 

121 

Schedule  I. 
Schedule  11.  (e)  ... 
Schedule  III. 
Schedule  IV. 

Customs  and  Inland  Revenue 
Act,  1881  (44  &  45  Vict.  c.  12). 

23     

25      

Customs  and  Inland  Revenue 
Act,  1883  (46  &  47  Vict.  c.  10). 
10     

Revenue  Act,  1883  (46  &  47 
Vict.  c.  55) 

12     

13     

14      

Revenue  Act,  1884  (47  &  48 
Vict.  c.  62). 

6     

7      

Customs  and  Inland  Revenue 
Act,  1885  (48  &  49  Vict.  c.  51). 

25     

26      

Customs  and  Inland  Revenue 
Act,  1887  (50  &  51  Vict.  c.  15). 
18     

Customs  and  Inland  Revenue 
Act,   188  (51  &  52  Vict.  c.  8). 

24     


Revenue  Act,  1889  (52  &  53 
Vict.  c.  42). 

10     

11     

12      

13     

14     


Corresponding  Section  of  Act  of  1918. 


Reproduced  in  section  179. 

Do.  do.      180. 

Do.  do.      180. 

Do.  do.      184. 

Repealed  by  57  &  58  Vict.  c.  56  <S.L.R.). 
Reproduced  in  Schedule  6. 
Repealed  by  57  &  58  Vict.  c.  56  (S.L.R.). 
Not  reproduced ;  unnecessary. 


Reproduced  in  section  158. 
Not  reproduced. 


Not  reproduced ;  spent. 


Reproduced  in  section  64. 
Not  reproduced ;  obsolete. 
Repealed  by  51  &  52  Vict.  c.  8. 


Reproduced  in  section  90. 

Do.  do.      76,  166,  168. 


Reproduced  in  section  88. 

Do.  Sched.    C.    Rules    as    to   in- 

terest <2). 


Reproduced  in  Sched.  B.  Rule  5. 


Reproduced  in  Sched.  C.  Rules  as  to  in- 
terest (2)  and  General  Rule  21  applicable 
to  all  Schedules. 


Reproduced  in  section  159. 

Repealed  by  8  Edw.  7,  c.  49  (S.L.R.). 

Reproduced  in  section  39. 

Do.  do.      66. 

Do.  do.      86  (3),  221. 


(e)  Forms  6,  7,  and  18  are  not  reproduced;  obsolete. 
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Section  of  Act. 


Customs  and  Inland  Revenue 
Act,  1890  (53  &  54  Vict.  c.  8). 

23      

24     

27     

28     ... 

29      

30  ...         


Inland  Revenue  Regulation  Act, 
1890  (53  &  54  Vict.  c.  21). 

1     

4     sub-sees.  (1)  to  (3) 

8     

11      

21  sub-sec. 


Corresponding  Section  of  Act  of  1918. 


22     ... 
29  sub-sec. 
33  sub-sec. 

35  ... 

36  ... 


(1) 

(2) 
(2) 


Taxes  (Regulation  of  Remunera- 
tion) Act,  1891  (54  &  55  Vict, 
c.  13). 

1      

2     

3     

4     

5     

6     


Taxes  (Regulation  of  Remunera- 
tion) Amendment  Act,  1892  (55 
&  56  Vict.  c.  25). 

1  sub-sec.  (2)       

2      


Trades    Union 

(Provident    Funds)     Act,    1893 

(56  &  57  Vict.  c.  2). 

1     

2     

3     

4     


Customs  and  Inland  Revenue 

Act,  1893  (56  &  57  Vict.  c.  7). 

7     


Industrial  and  Provident 

Societies   Act,    1893   (56   &   57 

Vict.  c.  39). 

24     


Reproduced  in  section  34. 

Do.  General  Rule    18    applicable 

to  all  Schedules. 

Do.  section  90. 

Do.  do.      91. 

Repealed  by  8  Edw.  7,  c.  49  (S.L.R.). 
Reproduced  in  section  210. 


Reproduced  in  section  57. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


do. 

57. 

do." 

231. 

do. 

225. 

do. 

221. 

do. 

221. 

do. 

86. 

do. 

221 

do. 

221. 

do. 

225. 

Reproduced  in 

section  66,  78. 

Do. 

do.      66. 

Do. 

do.     78. 

Do. 

do.     87. 

Do. 

do.     66,  76,  87 

Do. 

do.     88. 

Reproduced  in  section  88. 
Not  reproduced  ;  not  necessary. 


Reproduced  in  section  39. 

Do.  do.      40. 

Do.  do.      39. 

Not  reproduced  ;  not  necessary. 


Reproduced  in  section  59. 


Reproduced  in  section  37. 
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Section  of  Act. 


Finance  Act,   1894  (57  &  58 
Vict.  c.  30). 
34  sub-sec.  (1)       


sub-sec.  (2) 


36 
36 

37 
38 


26 
27 

28 
29 
30 


Finance  Act,  1896  (59  & 
60  Vict.  c.  28). 


Finance  Act,   1897  (60  & 
61  Vict.  c.  24). 


Finance  Act,  1898  (61  & 
62  Vict.  c.  10). 


8  ... 

... 

9  ... 



10  ... 

16  ... 

Revenue 

Act,  1903 

(3  Edw. 

7, 

10  ... 

c.  46). 

12  ... 

13  ... 



... 

... 

Finance 

Act,  1904 

(4  Edw. 

7, 

8   ... 

C.7). 

9  ... 



... 

Revenue 

Act,  1906 

(5  Edw. 

7, 

11   ... 

c.  20). 

12  ... 



... 

13  ... 



... 

Finance 

Act,  1907 

(7  Edw. 

7, 

19  (/) 

20  ... 

c.  13). 

Corresponding  Section  of  Act  of  1918. 


Embraced    with  later    legislation    in    sec- 
tion 11. 

Repealed   by  Finance  Act,  1897    (60    &    61 
Vict.  c.  24  (5). 

Reproduced  in  Sched.  A.  No.  V.,  Riile  7. 

Sched.  D.  Cas.  III.,  Rule  1,  and  sections  39 
and  40. 

Repealed  by  8  Edw.  7,  c.  49  (S.L.R.). 
Do.  do.  do. 


Reproduced  in  section  1. 

Do.  Sched.  B.  Rule  6  and  section 

23. 
Reproduced  in  section  136  (2). 
Repealed  by  8  Edw.  7,  c.  49  (S.L.R.). 
Reproduced  in  section  77. 


Reproduced  in  section  21. 


Embraced    with    later    legislation     in     sec- 
tion 11. 
Reproduced    in    Sched.  D.  Cas.  I    and   II., 

Rule  5. 
Do.  Sched.  A.  No.  VII.,  Rule  8. 

Do.  section  137. 


Reproduced  in  section  32. 
Do.  do.      96. 

Do.  do.      137. 


Reproduced  in  section  39. 
Do.  do.      32. 


Reproduced  in  section  32. 

Not  reproduced;  relates   to   inland   revenue 

generally. 
Not  reproduced ;  spent. 


Reproduced  in  section  11,  14. 
Do.  do.      20. 


if)  N.B.— Sub-sec.  (4)  was  repealed  by  Finance  (No.  2)  Act,  1916,  s.  29. 

233 


Vol.  VII. 


INCOME    TAX. 


60 


gection  of  Act. 


Corresponding  Section  of  Act  of  1918. 


Finance  Act,  1907 — cont. 


21 
22 
23 


24  (1)* 
(2) 

(3) 

25  ... 


26 

27 
28 


Finance  Act,    1908  (8  Edw.   7, 

c.  26). 
8     


Finance  (1909-10)  Act,  1910 
(10  Edw.  7,  c.  8). 

66  (g)        

67  

68  

69  

70  

71  

72  

93  

94  

95  


Revenue  Act,  1911  (1  Geo.  5, 
c.  2). 


11 

12 
13 
14 


Finance  Act,  1912  (2  &  3  Geo.  5, 
c.  8). 

6      

7     


Reproduced  in  section  99. 

Do.  do.      100,  106. 

Do.  do.      125  (2),  126  (1),  146 

(1),    221    (3),     and 
General  Rule  18. 
Repealed  in  effect  by  G^o.  5,  c.  7,  s.  13  ;  see 

now  clause  57. 
Reproduced  in    Sched.  D.  Gas.  I.    and   II., 

Rule  8. 


Do. 
Do. 


Do. 

Do. 
Do. 


do.  do.  do. 

do.  do.  do. 

and  General 
Rules  19  and 
21,  applicable 
to  all  Scheds. 
do.  do.  do. 

Rule  6. 
section  34. 

General    Rule   2,    applicable 
to  all  Scheds. 


Reproduced  in  section  78. 


Reproduced  in  section  4. 

Repealed    in    effect    by  Finance    Act,  1914, 

s.  14  (2).     See  now  section  14. 
Reproduced  in  section  9. 

Do.  Sched.  A.  No.  V.  Rule  8. 

Do.  section  37. 

Do.  Sched.   C,  Rule  2,   and  sec- 

tion 26. 

Do.  section  7,  236. 

Do.  do.      236. 

Do.  do.      227. 

Not  reproduced ;  spent. 


Repealed  by  the  Finance  Act,  1914  (4  &  5 

Geo.  6,  c.  10),  s.  18. 
Reproduced  in  section  26. 

Do.  Sched.  C.,  Rule  2. 

Do.  do.      211. 


Reproduced  in  section  6. 
Do.  do.      37. 


ig)  Section  66  (2)  (b)  was  repealed  in  effect  by  the  Finance  Act,  1916,  a.  36  (1). 
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Section  of  Act. 


Finance  Act,  1913  (3  «&  4  Geo.  5, 
c.  30). 

3     

4     

Finance  Act,  1914  (4  &  5  Geo.  5, 
c.  10). 

3     

4      

6     


6     

7     

8     

9  sub-sees.  (1)  to  (3) 

sub-sec.    (4) 


10 
11 


Finance   Act,    1914   (Session  2) 
(5  Geo.  5,  c.  7). 

12     

13      

Finance  Act,  1915  (5  &  6  Geo.  5, 

c.  62). 
10  


11 

12 
13 

14 
15 

16 


17 
18 
19 
20 
21 
22 
23 


28  sub-sec.  (1)   

Finance  (No.  2)  Act,  1915 
5  &  6  Geo.  5,  c.  89). 
21  sub-sees.  (1)  and  (2)  ... 
sub-sec.  (3)   


Corresponding  Section  of  Act  of  1918. 


Reproduced  in  Sched,  E.  Rule  10. 
Not  reproduced ;  unnecessary. 


Not  reproduced ;  spent. 
Reproduced  in  section  14. 

Do.  Sched.    D.    Gas.  IV.  and   V. 

and  Sched.   V., 
Nos.      X.     and 
XI. 
Repealed  by  Finance  Act,  1916,  s.  69  (2), 
Reproduced  in  section  12. 

Do.  Sched.  A.  No?  V.,  Rule  8. 

Do.  sections  8,  31,  171  and  Gene- 

ral Rule  17. 
Not  reproduced ;  spent. 

Reproduced  in  Schedule  D.  Cas.  I.  and  II.,. 

Rule  12. 
Do.  Sched.  C.,  Rule  22. 


Not  reproduced ;  spent. 
Reproduced  in  section  43,  50. 


Not  reproduced;  spent,  except  in  so  far  as 
sub-sec.    (3)     concerns     Inhabited     House 
Duty. 
Reproduced   in    Sched.  D.  Cas.  I.  and   II.,- 

Rule  15. 
Do,  do.  do.  do. 

Do.  General   Rule    21    applicable- 

to  all  Scheds. 
Do.  section  33. 

Do.  Sched.  D.  Cas.  III.  and  sec- 

tion 33. 
Do.  Cas.    IV.    and   V.    and    sec- 

tion    33 ;     and 
Sched.  v.,  Nos. 
X.  and  XI. 
Do.  section  32. 

Do.  do.      4,  18. 

Do.  do.      51. 

Do.  do.      43,  50. 

Do.  do.      33,  39. 

Reproduced  in  section  36. 

Do.  Sched.  C,  Rule    1,  as  to  in- 

terests, etc.  (2)^ 
Do.  section  237. 


Reproduced  in  section  9. 
Not  reproduced ;  spent. 
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Section  of  Act. 


Finance  Act,  1915 — cont. 

21  sub-sec.   (4)     ... 
sub-sec.  (5) 

22     

23  - 

24     

25     

26     

'27  sub-sees.  (1)  and  (2) 


27  sub-sec.  (3) 

28     - 

29     

30     


31 
32 


33 

34 

35 

36 
37 
47 
50 


War  Loan  (Supplemental  Pro- 
visions) Act,  1915  (5  &  6 
Gea  5,  c.  93). 
Z     

Tinance  Act,  1916  (6  &  7  Geo.  5, 

c.  24). 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 


Corresponding  Section  of  Act  of  1918. 


Reproduced  in  sections  9,  37. 

Not  reproduced ;  relates  to  Land  Tax  only. 

Reproduced   in    Sched.   B.   and    Rules,   and 

section  187. 
Not  reproduced ;  spent. 
Reproduced  in  section  12. 
Not     reproduced ;     superseded.       See     now 

section  42. 
Reproduced  in  section  45. 

Do.  do.      2,  3,  157 

D., 


Gas. 


and  Sched. 
Rules  to 
I.  and  II. 


Not  reproduced ;  spent. 
Reproduced  in  sections  22, 


59,  105, 
169. 


131,  157, 


Do. 
Do. 


Do. 


Do. 


Do. 
Do. 

Do. 

Do. 


section  14. 
Sched.    C. 


Rules  as  to  in- 
terest, etc.  (1), 
and  Sched.  D. 
Gas.  I.  and  II., 
Rule  14. 

General  Rule  14,  applicable 
to  all  Scheds. 

Sched.  D.,  Miscellaneous 
Rule  4;  Sched. 
E.  Rule  18, 
and  section  104. 


section  157. 
Sched.  A.,  No. 


VIII 

1  to  4. 
Gas.    I.    and 
Rule  4. 


Rules 


Sched.  D. 

section  220. 
Not  reproduced ;  spent. 
Reproduced  in  section  46. 
Do.  do.      236. 


Reproduced  in  Sched.  D.  Gas.  III. 


Not  reproduced ;  spent. 
Reproduced  in  section  14. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do.  do.      42,  52. 

Do. 

Do. 

Not  reproduced  ;  spent. 
Reproduced  in  section  160. 

Do.  do.      4,  32  (3). 

Do.  do.      32  (4),  (5), 
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11. 


do. 

15. 

do. 

54. 

do. 

50. 

do. 

44. 

do. 

42. 

do. 

42, 

do. 

24. 

do. 

12. 

(6). 


60 
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Section  of  Act. 


Corresponding  Section  of  Act  of  1918. 


Finance  Act,  1916 — cont. 

38     

39     

40     


41     

42     

43     

44     
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24 
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26 
27 
28 

29 

30 
31 
32 
33 

40 

41 
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Reproduced  in  Sched.  B.  Rule  7,   and  sec- 
tion 34. 
Do.  section  53. 

Do.  Sched.    C.    Rules    as    to   in- 

terest, etc.  (1)  ^ 
Sched.    D.    Cas. 
III.,  Rule  1. 
Repealed   by    Finance    Act,    1917    (7   &   a 

G«o.  5,  c.  31),  8.  18  (2). 

Reproduced  in  section  47. 

Do.  do.      55. 

Do.  do.      46. 

Do.  Sched.  D.    Gas.    I.    and  11.^ 

Rule  4. 
Do.  do.  do.  do. 

•    Do.  do.  do.  do. 

Do.  section  46  (4). 

Do.  Sched.  D.  Cas.  III.,  Rule  1,. 

and  section  49. 


Reproduced  in  sections  42,  44,  and  55. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 


do.  43,  50. 

do.  12. 

do.  25. 

do.  36  (2). 


do.     53. 
do.      48. 
Sched.    D.    Cas.    III.,    Rule 
1  (/),   and  sec- 
tion 49. 
section  49. 


Repealed. 
Repealed. 

Reproduced  in  section  42. 
Do.  do.      43,  50. 

Do.  do.      56    and     Sched.     D.^ 

Rules  6  and  7. 
Reproduced    in    General    Rules    A.    to   E.,. 

Rules  7—12. 
Repealed. 

Reproduced  in  section  13. 
Reproduced  in  General  Rules,  Scheds.  A.  to 

E.,  Rule  2. 
Reproduced    in   section  49    and    Sched.  D.^. 

Rule  1. 
Reproduced  in  section  157. 
Repealed. 

Reproduced  in  section  39  (6). 
Repealed. 

Reproduced  in  section  47. 
Do.  do.      47. 

Repealed. 
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60.     .     For   the   purpose   of   assessment   to   super-tax,    under 

&eG.  66  of  the  Finance  (1909-10)  Act,  1910,  [Supp.  13,  p.  391],  the 
amount  of  the  profits  derived  by  the  taxpayer  from  his  business  during 
the  year  preceding  the  year  of  assessment  to  super-tax  is  not  to  be 
ascertained  by  taking  the  actual  amount  of  the  profits  made  in  that 
year,  but  by  taking  the  average  of  the  profits  for  the  three  years  pre- 
ceding {Bartlett  v.  Inland  Revenue  Commissioners,  [1914]  3  K.B.  686; 
84  L.  J.  K.B.  106). 

60.     .     The  amount  returnable  for  super-tax  purposes  in  the 

case  of  dividends  paid  free  of  income  tax  is  not  the  amount  actually 
^received,  but  that  amount  plus  the  income  tax  in  respect  of  it  {Samuel 
V.  Inland  Revenue  Commissioners,  [1918]  2  K.B.  553). 

60.  .  Under  the  Finance  (1909-10)  Act,  1910,  sec.  66,  super- 
tax is  chargeable  on  persons  resident  abroad  in  respect  of  income 
exceeding  5,000L  a  year  derived  from  investments  in  the  United 
Kingdom  {Brooke  v.  Inland  Revenue  Commissioners,  87  L.  J.  K.B. 
279;  [1918]  1  K.B.  257— C.A.). 

60.     .     Brooks  v.   Inland  Revenue   Commissioners,  82  L.   J. 

K.B.  1086,  [Supp.  13,  p.  392],  was  affirmed  sub  nom.  Inland  Revenue 
Commissioners  v.  Brooks,  [1915]  A.C.  478;  84  L.  J.  K.B.  404; 
31  T.  L.  E.  89— H.L. 

61.     .     An   infant,    who  has   no  trustee,   guardian,    or  other 

person  having  the  direction,  control,  or  management  of  his  property  or 
concerns  within  sec.  41  of  the  Income  Tax  Act,  1842,  is  personally 
assessable  to  income  tax  in  respect  of  his  earnings  under  Schedule  (D.) 
of  the  Income  Tax  Act,  1853  {Rex  v.  Newmarket  Income  Tax  Commis- 
sioners; Ex  parte  Huxley,  [1916]  1  K.B.  788;  85  L.  J.  K.B.  925 
— C.A.). 

61.     .     Neither  the  surveyor  of  taxes  nor  his  principals  have 

any  power  or  right  in  any  one  year  to  make  any  contract  with  the 
subject  so  as  to  bind  the  Crown  as  to  the  assessment  to  income  tax 
which  should  be  made  upon  him  or  as  to  the  basis  on  which  such  assess- 
ment should  be  made  for  any  subsequent  year  or  years.  The  income 
tax  is  a  yearly  tax,  and  the  duty  of  the  taxing  authorities  as  each  year 
comes  round  is  to  ascertain  the  rate  of  the  tax,  the  circumstances  exist- 
ing, and  then  to  tax  the  subject  in  the  way  most  favourable  to  the 
Crown  {Gresham  Life  Assurance  Society  v.  Att.-Gen.,  [1916]  1  Ch. 
228;  85  L.  J.  Ch.  201). 

61.     .     A  decree  for  the  dissolution  of  the  marriage  of  the 

plaintiff  with  the  defendant  having  been  granted,  the  President  of  the 
Divorce  Division  made  an  order  which  provided  that  the  defendant 
should  pay  to  the  plaintiff  "  permanent  maintenance  at  the  rate  of 
62L  10s.  per  quarter  free  of  income  tax."  The  parties  then  executed 
a  deed,  by  which  the  defendant  covenanted  to  pay  to  the  plaintiff  "  the 
quarterly  sum  of  621.  10s.  free  of  income  tax."  Subsequently  the 
defendant  deducted  from  a  quarterly  payment  a  sum  in  respect  of 
income  tax  on  such  payment.  In  an  action  upon  the  deed  by  the 
plaintiff  in  the  King's  Bench  Division  to  recover  the  sum  so  deducted, 
it  was  held  that  the  defendant  was  entitled  to  make  the  deduction,  the 
covenant  in  the  deed  to  pay  in  full  being  void  by  reason  of  the  provisions 
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of  sec.  103  of  the  Income  Tax  Act,  1842  {Blount  v.  Blount,  [1916] 
1  K.B.  230;  85  L.  J.  K.B.  230). 

61.     .     By  a  deed,  to  which  the  appellant  and  respondent  were 

parties,  the  appellant  charged  all  the  income  to  which  she  was  or 
might  become  entitled  during  her  life  out  of  certain  trust  funds  with  the 
payment  of  an  annual  sum  equal  to  one  fourth  part  of  the  annual  net 
income  of  the  said  funds,  after  income  tax  on  the  whole  income  had 
been  paid,  to  the  respondent,  with  a  provision  that  if  one-fourth  part 
of  the  said  annual  net  income  should  be  less  than  2,500L  then  the 
clear  annual  sum  of  2,500/.  (without  deducting  income  tax  thereon) 
out  of  such  annual  net  income.  The  fourth  part  having  fallen  below 
2,500Z.,  the  appellant  took  out  a  summons  for  a  declaration  that  the 
respondent  was  only  entitled  to  the  sum  of  2,500L  less  income  tax 
thereon,  under  the  provisions  of  sees.  102  and  103  of  the  Income  Tax 
Act,  1842.  It  was  held  that  the  provisions  of  the  statute  did  not  apply 
to  a  case  in  which  a  certain  pr'oportion  of  the  balance  remaining  after 
the  payment  of  income  tax  was  assigned,  with  a  stipulation  that  the 
sum  to  be  received  should  not  fall  below  a  certain  amount  {Brooke  v. 
Pnce,  86  L.  J.  Ch.  329;  [1917]  A.C.  115— H.L.). 

61.     .     A  probate  action  to  establish  a  will  was  compromised, 

one  of  the  terms  of  the  compromise  being  that  an  annuity  of  300L  per 
annum  during  his  life  should  be  paid  out  of  the  estate  by  the  adminis- 
tratrix to  a  party  who  had  disputed  the  validity  of  the  will,  and  the 
terms  of  the  compromise  were  made  a  rule  of  Court.  It  was  held  that 
under  the  provisions  of  sec.  102  of  the  Income  Tax  Act,  1842,  and  sec. 
40  of  the  Income  Tax  Act,  1853,  the  administratrix  was  right  in  deduct- 
ing income  tax  from  the  annuity  so  payable,  notwithstanding  that  the 
agreement  for  compromise  had  been  made  a  rule  of  Court  {In  re  Shaw; 
Smith  V.  Shaw,  87  L.  J.  P.  49;  [1918]  P.  47— C. A.). 

62.     .     The  Finance  Act,  1914,  makes  fresh  provision  for  the 

taxation  of  income  in  respect  of  foreign  property  as  follows  : 

**  Income  tax  in  respect  of  income  arising  from  securities,  stocks, 
shares,  or  rents  in  any  place  out  of  the  United  Kingdom  shall,  notwith- 
standing anything  in  the  rules  under  the  fourth  and  fifth  case  in 
section  one  hundred  of  the  Income  Tax  Act,  1842,  be  computed  on  the 
full  amount  of  the  income,  whether  the  income  has  been  or  will  be 
received  in  the  United  Kingdom  or  not,  subject  in  the  case  of  income 
not  received  in  the  United  Kingdom  to  the  same  deductions  and 
allowances  as  if  it  had  been  so  received  and  to  the  deduction  (where 
such  a  deduction  cannot  be  made  under  any  other  provision  of  the 
Income  Tax  Acts)  of  any  sum  which  shall  have  been  paid  in  respect  of 
income  tax  in  the  place  where  the  income  shall  have  arisen,  and  to  a 
deduction  on  account  of  any  annual  interest  or  any  annuity  or  other 
annual  payment  payable  out  of  the  income  to  a  person  not  resident  in  the 
United  Kingdom ;  and  the  provisions  of  the  Income  Tax  Acts  (including 
those  relating  to  returns)  shall  apply  accordingly,  and  nothing  in  those 
provisions  as  to  the  receipt  of  sums  in  the  United  Kingdom  shall  be 
construed  so  as  to  render  liable  under  those  rules  to  income  tax  for  the 
current  or  any  subsequent  year  any  sums  which  represent — 

(a)  income  from  any  such  securities,  stocks,  shares,  or  rents  on  which 
income  tax  has  been  paid  under  this  section;  or 

{h)  income  from  any  such  securities,  stocks,  shares,  or  rents  which 
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was  paid  or  became  due  before  the  sixth  day  of  April,  nineteen 

hundred  and  fourteen : 
Provided  that  this  section  shall  not  apply  in  the  case  of  a  person  who 
satisfies  the  commissioners  of  inland  revenue  that  he  is  not  domiciled 
in  the  United  Kingdom,  or  that,  being  a  British  subject,  he  is  not 
ordinarily  resident  in  the  United  Kingdom. 

"  Any  person  aggrieved  by  any  decision  of  the  commissioners  of 
inland  revenue,  on  a  question  of  domicile  or  residence  under  this  section, 
shall  have  the  same  right  to  require  those  commissioners  to  state  a  case 
on  the  question  as  an  appellant  has  to  require  the  general  or  special  com- 
missioners to  state  a  case  on  a  point  of  law,  and  section  fifty-nine  of  the 
Taxes  Management  Act,  1880,  and  any  rules  made  for  the  purposes  of 
that  section  shall  apply  accordingly  "  (sec.  5).  See  also  sec.  10,  post, 
p.  245. 

The  time  limit  imposed  by  sub-sec.  2  of  sec.  71  of  the  Finance 
(1909-10)  Act,  1910,  which  grants  relief  to  persons  not  resident  in  the 
United  Kingdom  in  respect  of  income  tax  on  the  interest  or  dividends 
of  any  securities  of  a  foreign  state  or  British  possession,  is  extended  from 
six  months  to  three  years  (sec.  11). 

The  appellant  had  two  stallions  in  his  stud  farm  which 


earned  fees  by  serving  the  mares  of  other  owners.  In  ascertaining  the 
amount  of  profits  assessable  to  income  tax  the  appellant  claimed  as  a 
deduction  the  annual  amount  of  depreciation  in  the  value  of  the  stallions 
owing  to  their  increase  in  age.  It  was  held  that  the  fact  that  at  the 
end  of  each  year  the  stallions  were  of  less  value,  inasmuch  as  they  were 
one  year  nearer  the  end  of  their  lives,  did  not  entitle  the  appellant  under 
sec.  12  of  the  Customs  and  Inland  Ee venue  Act,  1878,  to  the  deduction 
claimed  in  respect  of  the  diminished  value  of  plant  by  reason  of  wear 
and  tear  during  the  year  (Derby  (Earl)  v.  Ayhner,  [1915]  3  K.B.  374; 
84  L.  J.  K.B.  2160). 

64.  .  On  the  right  of  a  tenant  to  deduct  the  landlord's  pro- 
perty tax,  see  North  London  and  General  Property  Co.  v.  Moy,  [1918] 
4  K.B.  439;  87  L.  J.  K.B.  986— C. A.,  under  Landlord  and  Tenant, 
post. 

65.     .     A  tenant  may  pay  the  amount  of  landlord's  property 

tax  due  upon  the  premises  he  occupies  in  respect  of  a  period  prior  to  his 
occupation,  and,  having  done  so,  is  entitled  to  deduct  the  amount  from 
his  next  payment  of  rent  (In  re  Hayman,  Christy  &  Lilly,  Lim., 
(No.  2),  86  L.  J.  Ch.  389;  [1917]  1  Ch.  545). 

65.     .     The  Finance  Act,  1914,  raises  the  limit  of  annual  value 

of  houses  within  sec.  69  of  the  Finance  (1909-10)  Act,  1910,  from  8L  to 
12L  (sec.  8). 

65.     .     Att.-Gen.  v.  London  County  Council,  [1907]  A.C.  131; 

76  L.  J.  K.B.  454,  was  discussed  and  explained  in  Sugden  v.  Leeds 
Corporation,  [1914]  A.C.  483;  83  L.  J.  K.B.  840— H.L.  It  was  held 
that  income  tax  cannot  be  deducted  from  interest  or  dividends  paid  out 
of  a  fund  out  of  which  it  is  not  lawful  to  pay  such  charges. 

66.     .     London  County  Council  v.  Att.-Gen.,  [1901]  A.C.  26; 

'70  L.  J.  K.B.  77,  was  explained  and  distinguished  in  Sugden  v.  Leeds 

Corporation,  [1914]  A.C.  483;  83  L.  J.  K.B.  840— H.L. ,  supra. 
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67.     .     Where  an  auditor's  certificate  of  the  net  profits  of  the- 

company  has  been  given  on  a  wrong  principle  it  is  not  conclusive. 
Johnston  v.  Chestergate  Hat  Manufacturing  Co.,  [1915]  2  Ch.  338;: 
84  L.  J.  Ch.  914. 

Brickwood  V.  Reynolds,   [1898]  1  Q.B.  95;  77  L.  J. 


Q.B.  26,  was  considered  in  Usher's  Wiltshire  Brewery  v.  Bruce,  [1915] 
A.C.  433;  84  L.  J.  K.B.  417;  59  S.  J.  144;  31  T.  L.  E.  104— H.L., 
where  it  was  held  that  brewers  were  entitled  to  the  following  deductions 
in  respect  of  tied  houses:  (a)  repairs  to  tied  houses;  (b)  difference 
between  rents  of  leasehold  houses  or  Sched.  A.  assessment  of  freehold 
houses  on  the  one  hand  and  rents  received  from  tied  tenants  on  the 
other;  (c)  fire  and  licence  insurance  premiums;  (d)  legal  and  other 
expenses. 

Whether  a  gratuity  paid  to  a  servant  upon  retirement 


may  be  deducted  as  "  money  wholly  and  exclusively  laid  out  or 
expended  for  the  purposes  of  "  a  business,  is  a  question  of  fact  for  the 
Commissioners  and  no  appeal  lies  from  their  decision  {Smith  v.  Incor- 
porated Council  of  Law  Reporting,  [1914]  3  K.B.  674;  83  L.  J.  K.B. 
1721). 

68.     .     Russell  v.  Town  and  County  Bank,  1888,  13  App.  Cas. 

418;  58  L.  J.  P.C.  8,  was  followed  in  General  Hydraulic  Power  Co.  v. 
Hancock,  [1914]  2  K.B.  21;  83  L.  J.  K.B.  906). 

68.     .     A    company    occupying    land,    and    carrying    on    the 

business  of  saw  millers  and  timber  merchants,  is  not  entitled  in  its 
assessment  for  income  tax  to  deduct  from  the  gross  proceeds  of  its 
business  the  value  of  the  standing  timber  cut  during  the  year  of  assess- 
ment {Kauri  Timber  Co.  v.  Commissioner  of  Taxes,  [1913]  A.C.  771; 
83  L.  J.  P.C.  6— P.C). 

68.     .     The   respondents   carried  on   business   in   the   United 

Kingdom  and  at  Singapore  and  Penang.  It  was  held  that  in  arriving 
at  the  amount  of  their  profits  or  gains  assessable  under  Schedule  (D.) 
they  were  entitled  to  deduct  the  annual  value  of  the  premises  owned 
and  occupied  by  them  for  the  purposes  of  the  business  situated  at 
Singapore  and  Penang  {Stevens  v.  Boustead  &  Co.,  [1918]  1  K.B.  382; 
87  L.  J.  K.B.  321— C.A.). 

68.     .     A   cemetery    company    entered   into   contracts    under 

which,  in  consideration  of  the  payment  of  lump  sums  by  persons  in- 
terested, the  company  bound  itself  to  maintain  in  perpetuity  and  in 
good  and  substantial  repair  graves  and  monuments  thereon  in  their 
cemetery.  The  income  tax  authorities  claimed  income  tax  on  the 
whole  amount  of  such  lump  sums  received  without  regard  to  the  fact 
that  to  keep  the  graves  in  good  order  would  entail  expenditure.  It 
was  held  that,  in  ascertaining  the  true  sum  on  which  income  tax  was 
payable,  the  necessary  expenditure  to  maintain  the  graves  in  perpetuity 
must  be  deducted  from  the  gross  amounts  received  {London  Cemetery 
Co.  V.  Barnes,  86  L.  J.  K.B.  990;  [1917]  2  K.B.  496). 

69.     .     Drummond  v.  Collins,  [1913]  3  K.B.  583,  [Supp.  13, 

p.  396],  was  affirmed,  [1915]  A.C.  1011;  84  L.  J.  K.B.  1690— H.L. 
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The  overseers  of  the  poor  of  G.  collect  the  poor  rates 


and  pay  them  into  an  account  kept  in  their  names  at  a  bank  at  G.  The 
account  is  a  current  account,  out  of  which  the  overseers  from  time  to 
time  make  payments  for  which  they  are  liable.  Interest  is  allowed  by 
the  bank  half-yearly  upon  the  amounts  standing  to  the  credit  of  the 
overseers,  without  deduction  of  income  tax,  and  in  respect  of  such 
amounts  of  interest  so  added  to  their  account  the  overseers  had  been 
assessed  to  the  income  tax,  Sched.  D.  It  was  held  that  the  interest  was 
chargeable  to  income  tax,  and  that  the  overseers  were  liable  to  assess- 
ment in  respect  of  it.  It  was  not  "  yearly  interest  "  within  the  meaning 
of  sec.  105  of  the  Income  Tax  Act,  1842,  and  was  not  therefore  exempt 
(Garston  Overseers  v.  Carlisle,  [1915]  3  K.B.  381 ;  84  L.  J.  K.B.  2016). 

69.     .     A  company  registered  in  England  carried  on  business 

abroad.  The  business  was  entirely  under  the  management  and  control 
of  a  local  board  of  directors.  The  board  of  directors  in  England  only 
met  to  receive  reports  and  accounts,  declare  dividends,  issue  balance 
sheets,  and  exercise  financial  control  over  the  company.  It  was  held 
that  in  so  doing  they  did  not  take  part  in,  or  exercise  control  over,  the 
carrying  on  of  the  business  abroad,  and  that  the  profits  of  the  business 
arose  from  foreign  possessions,  and  fell  to  be  taxed  under  Case  V.  of 
sec.  100,  Schedule  (D.)  of  the  Income  Tax  Act,  1842,  the  business  being 
carried  on  wholly  outside  the  United  Kingdom  (Mitchell  v.  Egyptian 
HoteU,  Lim.,  [1915]  A.C.  1022;  84  L.  J.  K.B.  1772— H.L.). 

69.     .     Sec.   108  of  the  Income  Tax  Act,  1842,  dealing  with 

profits  arising  from  foreign  possessions,  is  to  be  read  as  a  proviso  upon 
sec.  106,  qualifying  and  excluding  that  section  in  the  cases  to  which  it 
applies,  and  therefore  a  person  residing  nearer  to  London  than  to  any 
of  the  other  ports  mentioned  in  the  section  is  assessable  in  London  only 
in  respect  of  profits  arising  from  foreign  possessions,  and  the  Income 
Tax  Commissioners  acting  for  his  place  of  residence  have  no  jurisdic- 
tion {Kensington  Income  Tax  Commissioners  v.  Araw^ayo,  [1916] 
1  A.C.  215;  84  L.  J.  K.B.  2169— H.L.). 

69.     .     Although  prior  to  the  passing  of  the  Finance  (No.  2) 

Act,  1915,  an  assessment  to  income  tax  in  respect  of  profits  on  foreign 
possessions  could,  under  sec.  108  of  the  Income  Tax  Act,  1842,  only 
be  made  by  the  Commissioners  for  Income  Tax  for  the  four  places 
there  named,  yet  sec.  32  (1)  of  the  Act  of  1915  applies  retrospectively 
to  sec.  108  of  the  Act  of  1842,  and  gives  validity  to  a  charge  to  income 
tax  by  the  Commissioners  for  the  parish  or  place  in  which  the  person 
so  charged  resided  (Rex  v.  Southampton  Income  Tax  Commissioners  ; 
Ex  parte  Singer,  86  L.  J.  K.B.  66;  [1917]  1  K.B.  259— C. A.). 

69.     .     A    company   registered    in   the    United    Kingdom    but 

carrying  on  business  in  South  Africa  paid  United  Kingdom  income  tax 
on  its  profits  at  the  rate  of  5s.  in  the  I.,  and  under  sec.  43  of  the 
Finance  Act,  1916,  received  repayment  of  part  of  the  United  Kingdom 
tax  at  the  rate  of  Is.  Qd.  in  the  I.  in  respect  of  South  African  income 
tax  paid  on  the  same  profits.  The  company,  having  declared  a  dividend 
on  its  preference  shares,  deducted  5s.  in  the  I.  from  the  dividends  in 
respect  of  United  Kingdom  income  tax.  It  was  held  that  on  -the 
declaration  of  the  dividend  the  company  was  bound  to  pay  the  whole 
to  the  preference  shareholders,  less  only  such  deduction  as  was 
authorised  by  sec.  54  of  the  Income  Tax  Act,  1842;  that  under  that 
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section  "  duty  charged  "  meant  duty  paid;  and  that  under  the  com- 
bined effect  of  sec.  43  of  the  Finance  Act,  1916,  and  sec.  54  of  the 
Income  Tax  Act,  1842,  the  only  deduction  the  shareholder  was  bound 
by  statute  to  allow  was  a  deduction  of  what  the  company  was  actually 
out  of  pocket  by  the  payment  on  his  account  of  British  income  tax 
(Rover  v.  South  African  Breweries,  Lim.,  87  L.  J.  Ch.  516;  [1918] 
2  Ch.  233). 

69.  .  A  sum  payable  weekly  under  a  covenant  in  a  separa- 
tion deed  so  long  as  the  husband  and  wife  live  apart  is  an  "  annual 
payment  "  within  sec.  40  of  the  Income  Tax  Act,  1853  (In  re  Janes; 
Wasmuth  V.  Janes,  87  L.  J.  Ch.  454;  [1918]  2  Ch.  54). 

69.     .     A  testator  gave  a  share  of  his  residue  to  trustees  upon 

trust  to  pay  thereout  to  his  wife  "  a  clear  annuity  of  2,000L"  during 
her  widowhood.  It  was  held  that  the  annuity  was  to  be  paid  subject 
to  and  not  free  from  income  tax  (In  re  Loveless;  Farrer  v.  Loveless, 
87  L.  J.  Ch.  461;  [1918]  2  Ch.  1— C.A.). 

69.     .     The  appellants  carried  on  business  in  England  as  glass 

importers  and  hardware  merchants,  and  under  an  agreement  with  the 
Eamie  Union,  a  Dutch  company  manufacturing  gas  mantles  in  Hol- 
land, the  appellants  were  the  sole  sellers  in  the  United  Kingdom  of  the 
goods  manufactured  by  the  union.  Under  the  agreement  the  union 
manufactured  mantles  and  added  10  per  cent,  to  the  cost,  and  the 
appellants  undertook  to  sell  the  mantles  in  England  at  the  best  possible 
price  and  to  keep  a  day-book  showing  the  selling  prices,  which  was 
to  be  open  to  the  directors  of  the  union.  The  name  of  the  union  did 
not  appear  on  the  invoices  sent  out  by  the  appellants.  The  appellants 
were  entitled  to  a  commission  for  expenses  and  because  they  were  del 
credere  and  the  profits  were  divided.  Brass  plates  on  the  appellants' 
premises  bore  the  names  of  the  appellants  as  agents  for  the  union,  but 
it  was  not  proved  that  the  authority  of  the  union  was  given  for  this. 
The  appellants  were  assessed  to  income  tax,  Schedule  D,  under  sec.  41 
of  the  Income  Tax  Act,  1842,  as  agents  for  the  union,  in  respect  of 
profits  derived  by  the  union  from  carrying  on  the  trade  of  vendors  of 
mantles  within  the  United  Kingdom,  and  the  general  Commissioners 
confirmed  the  assessments.  It  was  held  that  there  was  evidence  on 
which  the  Commissioners  could  find  (1)  that  the  union  were  carrying 
on  trade  within  the  United  Kingdom,  and  (2)  that  the  appellants 
were  their  agents  within  sec.  41  {Weiss,  Biheller  &  Brooks,  Lim.  v. 
Farmer,  [1918]  2  K.B.  725;  34  T.  L.  E.  561). 

69.  .  Income  arising  from  shares  in  a  foreign  company  carry- 
ing on  business  abroad  is  income  arising  from  a  foreign  possession  within 
case  5  of  sec.  100,  Schedule  D,  of  the  Income  Tax,  1842,  and  is  not 
income  from  foreign  securities  within  case  4,  and  the  rule  laid  down  in 
case  5  that  the  computation  of  income  arising  from  such  shares  is  to 
be  on  a  three  years'  average  and  not  (as  under  case  4)  on  the  sum 
which  has  been  or  will  be  received  in  the  current  year  has  not  been 
altered  by  sec.  5  of  the  Finance  Act,  1914,  except  to  the  extent  that 
no  regard  is  to  be  had  to  the  question  whether  the  income  has  been  or 
will  be  received  in  the  United  Kingdom  or  not  {Singer  v.  William^s, 
[1918]    2  K.B.  432). 

69.     .     Sec.  5  of  the  Finance  Act,  1914,  does  not  impose  on 

British  trustees  resident  in  the  United  Kingdom,  who  hold  investments 
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on  behalf  of  a  cestui  que  trust  not  resident  in  the  United  Kingdom,  a 
liability  to  pay  income  tax  on  the  proceeds  of  the  investments,  where 
such  proceeds  are  never  received  in  the  United  Kingdom  {Williams  v. 
Singer.     Pool  v.  Royal  Exchange  Assurance,  [1918]  2  K.B.  749). 

71.     .     If  the  owner  of  a  business  sells  it  to  a  company,  the 

business  is  not  **  discontinued  "  within  the  meaning  of  sec.  24  (3)  of 
the  Finance  Act,  1907  {Bartlett  v.  Inland  Revenue  Commissioners, 
[1914]  3  K.B.  686;  84  L.  J.  K.B.  106). 

73.     .     An   Act  empowering   the    Crown   to   grant  a   specific 

annuity  to  a  certain  person,  free  of  taxes-,  will  override  sec.  187  of  the 
Income  Tax  Act,  1842,  and  the  annuitant  will  hold  free  from  income  tax 
(Argyll  (Duke)  v.  Inland  Revenue  Commismoners,  1914,  109  L.  T.  893; 
30  T.  L.  E.  48). 

73.     .     Where  a  testator  directs  the  payment  to  an  annuitant 

of  an  annual  sum  of  money  "  free  of  all  duties  "  the  annuitant  is  not 
entitled  to  receive  the  annuity  free  of  income  tax  {In  re  Saillard;  Pratt 
V.  Gamble,  86  L.  J.  Ch.  749;  [1917]  2  Ch.  401— C. A.). 

74.  .  As  to  what  constitutes  a  literary  or  scientific  institu- 
tion, within  the  meaning  of  the  Income  Tax  Act,  1842,  see  Inland 
Revenue  v.  Edinburgh  Juridical  Society,  [1914]  S.  C.  731. 

75.     .     The  Finance  Act,  1914,  provides  as  follows  in  respect 

of  income  tax  of  married  persons : 

(i.)  Income  tax  (including  super-tax)  shall  be  assessed,  charged,  and 
recovered  on  the  income  of  the  husband  and  on  the  income  of  the  wife 
as  if  they  were  not  married. 

(ii.)  The  income  of  the  husband  and  wife  shall  be  treated  as  one  in 
estimating  the  amount  to  be  repaid  or  allowed  in  respect  of  any  exemp- 
tion, relief,  or  abatement  which  depends  wholly  or  partially  on  total 
income  (except  so  far  as  otherwise  required  for  the  purpose  of  dealing 
with  any  claim  for  exemption,  relief,  or  abatement  under  section  5  of 
the  Finance  Act,  1897). 

(iii.)  The  benefit  of  any  exemption,  relief,  or  abatement  shall,  in  the 
case  of  relief  given  in  respect  of  earned  income  (including  any  exemp- 
tion, relief,  or  abatement  given  in  respect  of  the  profits  of  a  wife  from  a 
business  in  pursuance  of  section  5  of  the  Finance  Act,  1897),  be  given 
in  proportion  to  the  income  earned  respectively  by  the  husband  and  the 
wife,  in  the  case  of  relief  given  in  respect  of  insurance  premiums,  be 
given  to  the  husband  or  wife,  as  the  case  may  be,  by  whom  the  premium 
is  paid,  and  in  any  other  case,  be  given  in  proportion  to  the  respective 
incomes  of  the  husband  and  wife. 

(iv.)  The  income  of  the  husband  and  wife  shall  be  treated  as  one  in 
estimating  total  income  for  the  purpose  of  super- tax,  and  the  amount  of 
super-tax  payable  in  respect  of  the  total  income  shall  be  divided  between 
the  husband  and  wife  in  proportion  to  their  respective  incomes. 

(v.)  Where  income  tax  (including  super-tax)  is  charged  on  the  profits 
or  income  of  a  married  woman,  in  pursuance  of  this  section,  the  power 
to  distrain  in  the  case  of  non-payment  of  any  income  tax  payable  by 
the  wife  shall  extend  to  the  goods  and  chattels  of  the  husband  as  well 
as  to  the  goods  and  chattels  of  the  wife  (sec.  9). 
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76.     .     The  Finance  Act,  1914,  provides  as  follows  in  respect 

of  partnership  businesses  carried  on  abroad  : 

"  (1)  Where  any  trade  or  business  is  carried  on  by  two  or  more 
persons  in  partnership,  and  the  control  and  management  of  such  trade 
or  business  is  situate  abroad,  the  said  trade  or  business  shall  be  deemed 
to  be  carried  on  by  persons  resident  outside  the  United  Kingdom,  and 
the  said  partnership  shall  be  deemed  to  reside  outside  the  United 
Kingdom,  notwithstanding  the  fact  that  some  of  the  members  of  the 
said  partnership  are  resident  in  the  United  Kingdom  and  that  some  of 
the  trading  operations  of  the  said  partnership  are  conducted  within  the 
United  Kingdom. 

"  (2)  Where  any  part  of  the  trade  or  business  of  a  partnership  firm 
whose  management  and  control  is.  situate  abroad  consists  of  trading 
operations  within  the  United  Kingdom,  the  said  firm  shall  be  assessable 
in  respect  of  the  profits  of  such  trading  operations  within  the  United 
Kingdom  to  the  same  extent  as,  and  no  further  than,  a  person  resident 
abroad  is  assessable  in  respect  of  trading  operations  by  him  within  the 
United  Kingdom,  notwithstanding  the  fact  that  one  or  more  of  the 
members  of  the  said  firm  are  resident  in  the  United  Kingdom,  provided 
that,  for  the  purpose  of  assessing  any  such  firm  in  respect  of  the  profits 
of  the  said  trading  operations  within  the  United  Kingdom,  an  assess- 
ment may  be  made  on  the  said  firm  in  respect  of  the  said  profits  in  the 
name  of  any  partner  resident  in  the  United  Kingdom  "  (sec.  10). 

78.     .     The  "  discovery  "  referred  to  in  sec.  52  of  the  Taxes 

Management  Act,  1880,  as  extended  by  sec.  23  (2)  of  the  Finance  Act, 
1907 — which  provides  that  an  additional  first  assessment  may  be  made 
if  the  surveyor  of  taxes  "discovers"  that  the  first  assessment  was 
defective — need  not  be  based  on  legal  evidence.  Such  additional  first 
assessment  is  "  made  "  when  signed  by  the  Additional  Commissioners, 
and  not  when  confirmed  by  the  General  Commissioners,  so  that  it  is 
made  in  time  within  the  meaning  of  sec.  23  (2)  of  the  Finance  Act, 
1907,  if  signed  within  three  years  after  the  expiration  of  the  year  of 
assessment,  though  not  confirmed  until  later  than  three  years  after  the 
expiration  of  that  year  (R.  v.  Kensington  Income  Tax  Commissioners; 
Ex  parte  Aramayo,  [1913]  3  K.B.  870;  83  L.  J.  K.B.  364). 

78.     .     As  to  liability  of  implements  of  trade  and  goods  of  a 

third  stranger  to  distress  for  income  tax,  see  MacGregor  v.  Clamp. 
[1914]  1  K.B.  288;  83  L.  J.  K.B.  240,  ante,  under  Distress. 

78.     .     Income   tax   notices   were   sent   to  the   ixianager   of  a 

company  at  the  address  of  the  company,  but  did  not  reach  him.  A 
distress  was  subsequently  levied  at  his  private  residence  for  non- 
payment of  the  tax.  It  was  held  that  the  office  of  the  company  was  not 
the  manager's  "usual  or  last  known  place  of  abode"  and  that  the 
distress  was  illegal  (Berrij  v.  Farroiv,  [19141  1  K.B.  632;  83  L.  J. 
K.B.  487). 

78.     .     An   application   to    Commissioners   under   sec.    134   of 

the  Income  Tax  Act,  1842,  for  an  amendment  of  an  assessment  to 
income  tax  (Sched.  D)  and  for  relief  on  the  ground  of  loss  of  the  profits 
on  which  the  computation  of  duty  was  made  is  not  an  "  appeal,"  and 
consequently  the  Commissioners  have  no  power  to  state  a  case  for  the 
opinion  of  the  High  Court  under  sec.  59  (1)  of  the  Taxes -Management 
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Act,  1880  {Furtado  v.  City  of  London  Brewery  Co.,  [1914]  1  K.B.  709; 
83  L.  J.  K.B.  255— C.A.). 

78.     .     The  determination  of  the  question  whether  the  profits 

are  chargeable  to  income  tax — for  example,  the  question  whether  the 
person  to  be  charged  carried  on  a  trade  or  business — is  for  the  Additional 
Commissioners  after  "  discovery  "  by  the  surveyor  of  taxes,  subject  to 
appeal  to  the  General  Commissioners.  Therefore  where  the  Additional 
Commissioners,  after  "  discovery  "  by  the  surveyor,  make  an  addi- 
tional first  assessment  under  Schedule  D.  the  Court  refused  to  grant 
a  writ  of  prohibition  against  the  Commissioners  from  proceeding  with 
the  assessment  {Rex  v.  Bloomsbury  Income  Tax  Commissioners; 
Ex  parte  Hooper,  [1915]  3  K.B.  768;  85  L.  J.  K.B.  129— D.). 

112.  Indictment. — The  Indictments.  Act,  1915,  will,  it  is  to  be 
hoped,  render  largely  obsolete  the  existing  learning  on  the  drafting  of 
indictments.  It  provides  a  set  of  Eules  (First  Schedule)  which  will 
greatly  simplify  the  drafting  of  indictments,  and  a  set  of  novel  forms 
(Appendix  to  Kules)  which  will  make  an  indictment  as  drafted  an 
intelligible  document,  without  which  the  provision  that  a  copy  of  the 
indictment  is  to  be  supplied  to  the  accused  free  of  charge  would  have 
had  no  value.  Further,  the  Eules  themselves  may  be  varied  and  added 
by  a  Kule  Committee  (sees.  1  and  2),  and  they  may  thus  be  brought  into 
harmony  with  current  opinion  and  criminal  enactments  without  fresh 
legislation  by  Act  of  Parliament.  Finally,  there  is  given  to  the  Court 
a  wide  power  of  amending  a  faulty  indictment.  In  spite  of  these 
sweeping  changes,  there  appears  to  be  nothing  in  the  Act  which  is  incon- 
sistent with  the  traditional  tenderness  of  our  law  towards  the  accused, 
and  the  position  of  an  innocent  prisoner  is  in  no  respect  altered  for  the 
worse.  In  future  every  indictment  shall  contain,  and  shall  be  sufficient 
if  it  contains,  a  statement  of  the  specific  offence  or  offences  with  which 
the  accused  person  is  charged,  together  with  such  particulars  as  may 
be  necessary  for  giving  reasonable  information  as  to  the  nature  of  the 
charge  (sec.  3  (1) ).  Notwithstanding  any  rule  of  law  or  practice,  an 
indictment  shall,  subject  to  the  provisions  of  this  Act,  not  be  open  to 
objection  in  respect  of  its  form  or  contents  if  it  is  framed  in  accordance 
with  the  rules  under  this  Act  (sec.  3  (2) ).  Subject  to  the  provisions  of 
the  Rules  under  this  Act,  charges  for  more  than  one  felony  or  for  more 
than  one  misdemeanour,  and  charges  for  both  felonies  and  mis- 
demeanours, may  be  joined  in  the  same  indictment,  but  where  a  felony 
is  tried  together  with  any  misdemeanour,  the  jury  shall  be  sworn  and 
the  person  accused  shall  have  the  same  right  of  challenging  jurors  as  if 
all  the  offences  charged  in  the  indictment  were  felonies  (sec.  4).  Where, 
before  trial,  or  at  any  stage  of  a  trial,  it  appears  to  the  Court  that  the 
indictment  is  defective,  the  Court  shall  make  such  order  for  the  amend- 
ment of  the  indictment  as  the  Court  thinks  necessary  to  meet  the 
circumstances  of  the  case,  unless,  having  regard  to  the  merits  of  the 
case,  the  required  amendments  cannot  be  made  without  injustice,  and 
may  make  such  order  as  to  the  payment  of  any  costs  incurred  owing  to 
the  necessity  for  amendment  as  the  Court  thinks  fit  (sec.  5  (1) ).  Where 
an  indictment  is  so  amended,  a  note  of  the  order  for  amendment  shall 
be  endorsed  on  the  indictment,  and  the  indictment  shall  be  treated  for 
the  purposes  of  the  trial  and  for  the  purposes  of  all  proceedings  in  con- 
nection therewith  as  having  been  found  by  the  grand  jury  in  the 
amended  form  (sec.  5  (2) ).  Where,  before  trial,  or  at  any  stage  of  a 
trial,  the  Court  is  of  opinion  that  a  person  accused  may  be  prejudiced 
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or  embarrassed  in  his  defence  by  reason  of  being  charged  with  more 
than  one  offence  in  the  same  indictment,  or  that  for  any  other  reason  it 
is  desirable  to  direct  that  the  person  should  be  tried  separately  for  any 
one  or  more  offences  charged  in  an  indictment,  the  Court  may  order  a 
separate  trial  of  any  count  or  counts  of  such  indictment  (sec.  5  (3) ). 
Where,  before  trial,  or  at  any  stage  of  a  trial,  the  Court  is  of  opinion 
that  the  postponement  of  the  trial  of  a  person  accused  is  expedient  as 
a  consequence  of  the  exercise  of  any  power  of  the  Court  under  this  Act 
to  amend  an  indictment  or  to  order  a  separate  trial  of  a  count,  the  Court 
shall  make  such  order  as  to  the  postponement  of  the  trial  as  appears 
necessary  (sec.  5  (4) ).  Where  an  order  of  the  Court  is  made  under  this 
section  for  a  separate  trial  or  for  the  postponement  of  a  trial — (a)  if  such 
an  order  is  made  during  a  trial  the  Court  may  order  that  the  jury  are  to 
be  discharged  from  giving  a  verdict  on  the  count  or  counts  the  trial  of 
which  is  postponed  or  on  the  indictment,  as  the  case  may  be ;  and  (h)  the 
procedure  on  the  separate  trial  of  a  count  shall  be  the  same  in  all  respects 
as  if  the  count  had  been  found  in  a  separate  indictment,  and  the  proce- 
dure on  the  postponed  trial  shall  be  the  same  in  all  respects  (if  the  jury 
has  been  discharged)  as  if  the  trial  had  not  commenced;  and  (c)  the 
Court  may  make  such  order  as  to  costs  and  as  to  admitting  the  accused 
person  to  bail,  and  as  to  the  enlargement  of  recognisances  and  otherwise 
as  the  Court  thinks  fit  (sec.  5  (5) ).  Any  power  of  the  Court  under  this 
section  shall  be  in  addition  to  and  not  in  derogation  of  any  other  power 
of  the  Court  for  the  same  or  similar  purposes  (sec.  5  (6) ).  Where  it 
appears  to  the  Court  that  an  indictment  contains  unnecessary  matter, 
or  is  of  unnecessary  length,  or  is  materially  defective  in  any  respect, 
the  Court  may  make  such  order  as  to  the  payment  of  that  part  of  the 
costs  of  the  prosecution  which  has  been  incurred  by  reason  of  the  indict- 
ment so  containing  unnecessary  matter,  or  being  of  unnecessary  length, 
or  being  materially  defective  as  the  Court  thinks  fit  (sec.  6).  Nothing 
in  this  Act  shall  prevent  an  indictment  being  open  to  objection  if  it 
contravenes  or  fails  to  comply  with  the  Vexatious  Indictments  Act, 
1859,  as  amended  by  sec.  1  of  the  Criminal  Law  Amendment  Act,  1867, 
or  any  other  enactment :  Provided  that  an  indictment  shall  not 
be  open  to  objection  under  those  Acts  on  the  ground  that  a  count 
is  joined  with  the  rest  of  the  indictment  which  could  not  at  the  time 
of  the  passing  of  the  Criminal  Law  Amendment  Act,  1867,  be  lawfully 
joined,  if  that  count  can  be  lawfully  joined  under  the  law  for  the  time 
being  in  force  (sec.  7).  Nothing  in  this  Act  or  the  rules  thereunder  shall 
affect  the  law  or  practice  relating  to  the  jurisdiction  of  a  Court  or  the 
place  where  an  accused  person  can  be  tried,  nor  prejudice  or  diminish  in 
any  respect  the  obligation  to  establish  by  evidence  according  to  law  any 
acts,  omissions,  or  intentions  which  are  legally  necessary  to  constitute 
the  offence  with  which  the  person  accused  is  charged,  nor  otherwise 
affect  the  laws  of  evidence  in  criminal  cases  (sec.  8  (1) ).  In  this  Act, 
unless  the  context  otherwise  requires,  the  expression  "  the  Court  " 
means  the  Court  before  which  any  indictable  offence  is  tried  or  prose- 
cuted (sec.  8  (2)  ).  The  provisions  of  this  Act  relating  to  indictments 
shall  apply  to  criminal  informations  in  the  High  Court  and  inquisitions, 
and  also  to  any  plea,  replication,  or  other  criminal  pleading,  with  such 
modifications  as  may  be  made  by  rules  under  this  Act  (sec.  8  (3) ).  The 
Act  does  not  extend  to  Scotland  or  Ireland  (sec.  9  (2) ). 

The  Kules. 

1. — (1)  An  indictment  may  be  on  parchment  or  durable  paper,  and 
may  be  either  written  or  printed,  or  partly  written  and  partly  printed. 
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(2)  Each  sheet  on  which  an  indictment  is  set  out  shall  be  not  more  than 
12  and  not  less  than  6  inches  in  length,  and  not  more  than  14  and  not 
less  than  12  inches  in  width,  and  if  more  than  one  sheet  is  required, 
the  sheets  shall  be  fastened  together  in  book  form.  (3)  A  proper  margin 
not  less  than  3  inches  in  width  shall  be  kept  on  the  left-hand  side  of 
each  sheet.  (4)  Figures  and  abbreviations  may  be  used  in  an  indict- 
ment for  expressing  anything  which  is  commonly  expressed  thereby. 
(5)  There  shall  be  endorsed  on  the  back  of  an  indictment  the  narme  of 
every  witness  examined  or  intended  to  be  examined  by  the  grand  jury, 
and  the  foreman  of  the  grand  jury  shall  write  his  initials  against  the 
name  of  each  witness  so  examined.  (6)  An  indictment  shall  not  be 
open  to  objection  by  reason  only  of  any  failure  to  comply  with  this  rule. 

2. — The  commencement  of  the  indictment  shall  be  in  the  following 
form  :  — 

The  King  V.  A. B. 

Court  of  Trial  [e.g.,  Central  Criminal  Court,  [or]  In  the  High 
Court  of  Justice,  King's  Bench  Division,  [or]  Durham  County 
Assizes  held  at  Durham,  [or]  Hants  Quarter  Sessions  held  at 
Winchester], 

Presentment  of  the  Grand  Jury. 

A.B.  is  charged  with  the  following  offence  [offences]  :  — 
3. — Charges  for  any  offences,  whether  felonies  or  misdemeanours, 
may  be  joined  in  the  same  indictment  if  those  charges  are  founded  on 
the  same  facts,  or  form  or  are  a  part  of  a  series  of  offences  of  the  same 
or  a  similar  character. 

4. — (1)  A  description  of  the  offence  charged  in  an  indictment,  or 
where  more  than  one  offence  is  charged  in  an  indictment,  of  each  offence 
so  charged,  shall  be  set  out  in  an  indictment  in  a  separate  paragraph 
called  a  count.  (2)  A  count  of  an  indictment  shall  commence  with  a 
statement  of  the   offence   charged,    called   the   stat>ement   of  offence. 

(3)  The  statement  of  offence  shall  describe  the  offence  shortly  in 
ordinary  language,  avoiding  as  far  as  possible  the  use  of  technical  terms, 
and  without  necessarily  stating  all  the  essential  elements  of  the  offence, 
and  if  the  offence  charged  is  one  created  by  statute,  shall  contain  a 
reference  to  the  section  of  the  statute  creating  the  offence.  (4)  After 
the  statement  of  the  offence,  particulars  of  such  offence  shall  be  set  out 
in  ordinary  language,  in  which  the  use  of  technical  terms  shall  not  be 
necessary :  Provided  that  where  any  rule  of  law  or  any  statute  limits 
the  particulars  of  an  offence  which  are  required  to  be  given  in  an  indict- 
ment, nothing  in  this  rule  shall  require  any  more  particulars  to  be  given 
than  those  so  required.  (5)  The  forms  set  out  in  the  appendix  to  these 
rules  or  forms  conforming  thereto  as  nearly  as  may  be  shall  be  used  in 
cases  to  which  they  are  applicable,  and  in  other  cases  forms  to  the  like 
effect  or  conforming  thereto  as  nearly  as  may  be  shall  be  used,  the  state- 
ment of  offence  and  the  particulars  of  offence  being  varied  according  to 
the  circumstances  in  each  case.  (6)  Where  an  indictment  contains 
more  than  one  count,  the  counts  shall  be  numbered  consecutively. 

5. — (1)  Where  an  enactment  constituting  an  offence  states  the 
offence  to  be  the  doing  or  the  omission  to  do  any  one  of  any  different 
acts  in  the  alternative,  or  the  doing  or  the  omission  to  do  any  act  in  any 
one  of  any  different  capacities,  or  with  any  one  of  any  different  inten- 
tions, or  states  any  part  of  the  offence  in  the  alternative,  the  acts, 
omissions,  capacities,  or  intentions,  or  other  matters  stated  in  the 
alternative  in  the  enactment,  may  be  stated  in  the  alternative  in  the 
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count  charging  the  offence.  (2)  It  shall  not  be  necessary,  in  any  count 
charging  a  statutory  offence,  to  negative  any  exception  or  exemption 
from  or  qualification  to  the  operation  of  the  statute  creating  the  offence. 

6. — (1)  The  description  of  property  in  a  count  in  an  indictment  shall 
be  in  ordinary  language  and  such  as  to  indicate  with  reasonable  clearness 
the  property  referred  to,  and  if  the  property  is  so  described  it  shall  not 
be  necessary  (except  when  required  for  the  purpose  of  describing  an 
offence  depending  on  any  special  ownership  of  property  or  special  value 
of  property)  to  name  the  person  to  whom  the  property  belongs  or  the 
value  of  the  property.  (2)  Where  property  is  vested  in  more  than  one 
person,  and  the  owners  of  the  property  are  referred  to  in  an  indictment 
it  shall  be- sufficient  to  describe  the  property  as  owned  by  one  of  those 
persons  by  name  with  others,  and  if  the  persons  owning  the  property 
are  a  body  of  persons  with  a  collective  name,  such  as  "  inhabitants," 
*'  trustees,"  "  commissioners,"  or  "  club  "  or  other  such  name,  it  shall 
be  sufficient  to  use  the  collective  name  without  naming  any  individual. 

7. — The  description  or  designation  in  an  indictment  of  the  accused 
person,  or  of  any  other  person  to  whom  reference  is  made  therein,  shall 
be  such  as  is  reasonably  sufficient  to  identify  him,  without  necessarily 
stating  his  correct  name,  or  his  abode,  style,  degree,  or  occupation;  and 
if,  owing  to  the  name  of  the  person  not  being  known,  or  for  any  other 
reason,  it  is  impracticable  to  give  such  a  description  or  designation,  such 
description  or  designation  shall  be  given  as  is  reasonably  practicable  in 
the  circumstances,  or  such  person  may  be  described  as  "a  person 
unknown." 

8. — Where  it  is  necessary  to  refer  to  any  document  or  instrument  in 
an  indictment,  it  shall  be  sufficient  to  describe  it  by  any  name  or  designa- 
tion by  which  it  is  usually  known,  or  by  the  purport  thereof,  without 
setting  out  any  copy  thereof. 

9. — Subject  to  any  other  provisions  of  these  rules,  it  shall  be  suffi- 
cient  to  describe   any   place,   time,   thing,   matter,   act,    or  omission 
whatsoever  to  which  it  is  necessary  to  refer  in  any  indictment,   in 
ordinary  language  in  such  a  manner  as  to  indicate  with  reasonable  clear-' 
ness  the  place,  time,  thing,  matter,  act,  or  omission  referred  to. 

10. — It  shall  not  be  necessary  in  stating  any  intent  to  defraud, 
deceive  or  injure  to  state  an  intent  to  defraud,  deceive  or  injure  any 
particular  person  where  the  statute  creating  the  offence  does  not  make 
an  intent  to  defraud,  deceive  or  injure  a  particular  person  an  essential 
ingredient  of  the  offence. 

11. — Any  charge  of  a  previous  conviction  of  an  offence  or  of  being  a 
habitual  criminal  or  a  habitual  drunkard  shall  be  charged  at  the  end  of 
the  indictment  by  means  of  a  statements— in  the  case  of  a  previous  con- 
viction that  the  person  accused  has  been  previously  convicted  of  that 
offence  at  a  certain  time  and  place  without  stating  the  particulars  of  the 
offence,  and  in  the  case  of  a  habitual  criminal  or  habitual  drunkard, 
that  the  offender  is  a  habitual  criminal  or  a  habitual  drunkard,  as  the 
case  may  be. 

12. — Nothing  in  these  rules  or  in  any  rules  made  under  sec.  2  of  this 
Act  shall  affect  the  provisions  of  sub-sec.  (4)  of  sec.  32  of  the  Children 
Act,  1908. 

13. — (1)  It  shall  be  the  duty  of  the  clerk  of  assize,  after  a  true  bill 
has  been  found  on  any  indictment,  to  supply  to  the  accused  person,  on 
request,  a  copy  of  the  indictment  free  of  charge.  (2)  The  cost  of  any 
copy  supplied  to  the  accused  person  whether  under  this  rule  or  otherwise 
shall  be  treated  as  part  of  the  costs  of  the  prosecution  for  the  purpose 
of  sec.  1  of  the  Costs  in  Criminal  Cases  Act,  1908.     (3)  In  the  applica- 
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tion  of  this  rule  to  quarter  sessions,  the  clerk  of  the  peace  shall  be 
substituted  for  the  clerk  of  assize. 

14. — The  Interpretation  Act,  1889,  applies  for  the  interpretation  of 
these  rules  as  it  applies  for  the  interpretation  of  an  Act  of  Parliament. 

15. — These  rules  may  be  cited  as  the  Indictment  Eules,  1915,  and 
these  rules,  together  with  any  rules  made  under  sec.  2  of  this  Act,  may 
be  cited  together  by  such  collective  title  as  may  be  prescribed  by  the 
last-mentioned  rules. 

Forms  of  Indictment. 

[**  The  forms  here  given  are  obviously  only  intended  as  a  guide,  and 
no  forms  will  be  found  for  any  indictable  offences.  Perhaps  the  most 
noteworthy  omissions  are  that  there  are  no  forms  given  for  any 
'  attempt, '  nor  for  a  common  or  an  indecent  assault,  bigamy,  embezzle- 
ment, riot,  or  unlawful  carnal  knowledge  " — Chitty's  Annual  Statutes 
for  1915.] 

1. 
Statement  of  Offence. 

Murder. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  murdered  J.S. 


2. 

Statement  of  Offence. 

Accessory  after  the  fact  to  murder. 

Particulars  of  Offence. 

A.B.,  well  knowing  that  one,  H.C,  did  on  the  day  of 

in  the  county  of  ,  murder  CO.,  did 

on  the  day  of  in  the  county  of  , 

and  on  other  days  thereafter  receive,  comfort,  harbour,  assist  and  main- 

'tain  the  said  H.C, 


3. 

Statement  of  Offence. 


Manslaughter. 


Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  unlawfully  killed  J.S. 


Eape. 


4. 
Statement  of  Offence. 

Particulars  of  Offence. 


A.B.,  on  the  day  of  ,  in  the  county 

of  ,  had  carnal  knowledge  of  E.F.  without  her  consent. 


5. 

Statement  of  Offence. 

First  Count. 

Wounding  with  intent,  contrary  to  section  18  of  the  Offences  against 
the  Person  Act;  1861. 
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Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  wounded  CD.,  with  intent  to  do  him  grievous  bodily 

harm,  or  to  maim,  disfigure,  or  disable  him,  or  to  resist  the  lawful 
apprehension  of  him  the  said  A.B. 

Statement  of  Offence. 

Second  Count. 

Woimding,  contrary  to  section  20  of  the  Offences  against  the  Person 
Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  maliciously  wounded  CD. 


6. 

Statement  of  Offence. 

Cruelty  to  a  child,  contrary  to  section  12  of  the  Children  Act,  1908. 

Particulars  of  Offence. 

A.B.,  between  the  day  of  and  the 

day  of  ,  in  the  county  of  ,  being  a 

person  over  the  age  of  sixteen  years  having  the  custody,  charge,  or  care 
of  CD.,  a  child,  ill-treated  or  neglected  the  said  child,  or  caused  or  pro- 
cured the  said  child  to  be  ill-treated  or  neglected  in  a  manner  likely  to 
cause  the  said  child  unnecessary  suffering  or  injury  to  its  health. 


7. 
Statement  of  Offence. 
Larceny,  contrary  to  section  67  of  the  Larceny  Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  being  clerk  or  servant  to  M.N.,  stole  from  the  said 

'M.N.  ten  yards  of  cloth. 


8. 

Statement  of  Offence. 

Eobbery  with  violence,  contrary  to  section  42  of  the  Larceny  Act, 
1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  robbed  CD.  of  a  watch,  and  at  the  time  of  or 

immediately  before  or  immediately  after  such  robbery  did  use  personal 
violence  to  the  said  CD. 
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9. 
Statement  of  Offence. 
First  Count. 
Larceny  after  a  previous  conviction. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  stole  a  bag,  the  property  of  CD. 

A.B.  has  been  previously  convicted  of  burglary  on  the 
day  of  ,  at  the  assizes  held  at  Reading. 

Statement  of  Offence. 

Second  Count. 

Receiving  stolen  goods,  contrary  to  section  91  of  the  Larceny  Act, 
1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  did  receive  a  bag,  the  property  of  CD.,  knowing  the 

same  to  have  been  stolen. 


10. 
Statement  of  Offence. 

Burglary  and  larceny,  contrary  to  section  60  of  the  Larceny  Act, 
1861. 

A.B.^  in  the  night  of  the  day  of  ,  in 

the  county  of  ,  did  break  and  enter  the  dwelling-house 

of  CD.  with  intent  to  steal  therein,  and  did  steal  therein  one  watch, 
the  property  of  S.T.,  the  said  watch  being  of  the  value  of  ten  pounds. 


11. 

Statement  of  Offence. 

Sending  threatening  letter,  contrary  to  section  46  of  the  Larceny 
Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  sent,  delivered  or  uttered  to  or  caused  to  be  received 

by  CD.,  a  letter  accusing  or  threatening  to  accuse  the  said  CD.  of  an 
infamous  crime  with  intent  to  extort  money  from  the  said  CD. 


12. 

Statement  of  Offence. 

Obtaining  goods  by  fals«  pretences,  contrary  to  section  88  of  the 
Larceny  Act,  1861. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county 

of  ,  with  intent  to  defraud,  obtained  from  8. P.   five 
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yards  of  cloth,  by  falsely  pretending  that  he,  the  said  A.B.,  was  a 
servant  to  J.S.,  and  that  he,  the  said  A.B.,  had  then  been  sent  by  the 
said  J.S.  to  S.P.  for  the  said  cloth,  and  that  he,  the  said  A.B.,  was  then 
authorised  by  the  said  J.S.  to  receive  the  said  cloth  on  behalf  of  the 
said  J.S. 


13. 

Statement  of  Offence. 
Conspiracy  to  defraud. 

Particulars  of  Offence. 

A.B.  and  CD.  on  the  day  of  and  on 

divers  days  between  that  day  and  the  day  of  , 

in  the  county  of  ,  conspired  together  with  intent  to 

defraud   by  means  of  an  advertisement  inserted  by  them,   the   said 
A.B.  and  CD.,  in  the  H.S.  newspaper,  falsely  representing  that  A.B. 
and  CD.  were  then  carrying  on  a  genuine  business  as  jewellers  at 
in  the  county  of  and  that  they  were  then  able  to  supply 

certain  articles  of  jewellery  to  whomsoever  would  remit  to  them  the  sum 
of  two  pounds. 


14. 

Statement  of  Offence. 

First  Count. 

Arson,  contrary  to  section  2  of  the  Malicious  Damage  Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  mahciously  set  fire  to  a  dwelling-house,  one  F.G. 

being  therein. 

Statement  of  Offence. 

Second  Count. 

Arson,  contrary  to  section  3  of  the  Malicious  Damage  Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  maliciously  set  fire  to  a  house  with  intent  to 

injure  or  defraud. 


15. 

Statement  of  Offences. 

A.B.,  arson,  contrary  to  section  3  of  the  Malicious  Damage  Act, 
1861; 

CD.,  accessory  before  the  fact  to  same  offence. 

Particulars  of  Offences. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  set  fire  to  a  house  with  intent  to  injure  or  defraud. 

CD.,  on  the  same  day,  in  the  county  of  ,  did  counsel, 

procure,  and  command  the  said  A.B.  to  commit  the  said  offence. 
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16. 

Statement  of  Offence. 
First  Count. 
Offence  under  section  35  of  the  Malicious  Damage  Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  displaced  a  sleeper  belonging  to  the  Great  Western 

Kailway  with  intent  to  obstruct,  upset,  overthrow,  injure,  or  destroy  any 
engine,  tender,  carriage  or  truck  using  the  said  railway. 

Statement  of  Offence. 

Second  Count. 

Obstructing  railway,  contrary  to  section  36  of  the  Malicious  Damage 
Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  by  unlawfully  displacing  a  sleeper  belonging  to  the 

Great  Western  Eailway  did  obstruct  or  cause  to  be  obstructed  an  engine 
or  carriage  using  the  said  railway. 


17. 

Statement  of  Offence. 

Damaging  trees,  contrary  to  section  22  of  the  Malicious  Damage  Act, 
1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  maliciously  damaged  an  oak  tree  there  growing. 

A.B.    has   been   twice   previously    convicted   of   an  offence  under 
section  22  of  the  Malicious  Damage  Act,  1861,  namely,  at  , 

on  the  day  of  ,  and  at  ,  on 

the  day  of 


18. 

Statement  of  Offence. 
First  Count. 
Forgery,  contrary  to  section  2  (1)  (a)  of  the  Forgery  Act,  1913. 

Particulars  of  Offence. 
A.B.,  on  the  day  of  ,  in  the  county 

of  ,  with  intent  to  defraud,  forged  a  certain  will  purporting 

to  be  the  will  of  CD. 

Statement  of  Offence. 
Second  Count. 
Uttering   forged  document,    contrary   to  section   6    (1)    (2)   of  the 
Forgery  Act,  1913. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  uttered  a  certain  forged  will  purporting  to  be  the 

will  of  CD.,  knowing  the  same  to  be  forged  and  with  intent  to  defraud. 
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Statement  of  Offence. 
Uttering   counterfeit   coin,   contrary   to  section   9   of   the  Coinage 
Offences  Act,  1861. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  at  the  public- 

house  called  **  The  Eed  Lion,"  in  the  county  of  ,  uttered 

a  counterfeit  half-crown,  knowing  the  same  to  be  counterfeit. 


20. 
Statement  of  Offence. 
Uttering  counterfeit  coin,   contrary  to  section  12  of  the   Coinage 
Offences  Act,  1861. 

Particulars  of  Offence.  , 

A.B.,  on  the  day  of  ,  at  a  public- 

house  called  "  The  Ked  Lion,"  in  the  county  of  ,  uttered 

a  counterfeit  sovereign,  knowing  the  same  to  be  counterfeit. 

A.B.    has    been   previously    convicted    of   a    misdemeanour   under 
section  9  of  the  Coinage  Offences  Act,  1861,  on  the 
day  of  ,  at 


21. 

Statement  of  Offence. 
Perjury,  contrary  to  section  (1)  (i)  of  the  Perjury  Act,  1911. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  being  a  witness  upon  the  trial  of  an  action  in  the 

Chancery  Division  of  the  High  Court  of  Justice  in  England,  in  which 
one,  ,  was  plaintiff,  and  one,  ,  was 

defendant,  knowingly  falsely  swore  that  he  saw  one,  M.N.,  in  the  street 
called  the  Strand,  London,  on  the  day  of 


Libel. 


A.B.,  on  the 


22. 
Statement  of  Offence. 

Particulars  of  Offence. 
day  of 


,  in  the  county 
of  ,  published  a  defamatory  libel  concerning  E.F.,  in  the 

form  of  a  letter  [book,  pamphlet,  picture,  or  as  the  case  may  be]. 
[Innuendo  should  be  stated  where  necessary.] 


of 


23. 

Statement  of  Offence. 

First  Count. 
Publishing  obscene  libel. 

Particulars  of  Offence. 
E.M.,  on  the  day  of  ,  in  the  county 

,  sold,  uttered,  and  published  and  caused  or  procured 
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to  be  sold,  uttered,  and  published  an  obscene  libel  the  particulars  of 
which  are  deposited  with  this  indictment. 

[Particulars  to  specify  pages  and  lines  complained  of  where  neces- 
sary, as  in  a  book.] 

Statement  of  Offence. 

Second  Count. 

Procuring  obscene  libel  [or  thing]  with  intent  to  sell  or  publish. 

Particulars  of  Offence. 

E.M.,  on  the  day  of  ,  in  the  county 

of  ,  procured  an  obscene  libel  [or  thing],  the  particulars 

of  which  are  deposited  with  this  indictment,  with  intent  to  sell,  utter 
or  publish  such  obscene  libel  [or  thing]. 


24. 

Statement  of  Offences. 

A.B.,  undischarged  bankrupt  obtaining  credit  contrary  to  section  155 
(a)  of  the  Bankruptcy  Act,  1914 ; 

C.D.y  being  accessory, to  same  offence. 

Particulars  of  Offences. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  being  an  undischarged  bankrupt  obtained  credit 

to  the  extent  of  twelve  pounds  from  H.S.  without  informing  the  said 
H.S.  that  he  then  was  an  undischarged  bankrupt. 

CD.  at  the  same  time  and  place  did  aid,  abet,  counsel,  and  procure 
A.B.  to  commit  the  said  offence. 


25. 

Statement  of  Offence. 

First  Count. 

Falsification  of  accounts,  contrary  to  section  1  of  Falsification  of 
Accounts  Act,  1875. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  '         ,  in  the  county 

of  ,  being  clerk  or  servant  to  CD.,  with  intent  to  defraud, 

made  or  concurred  in  making  a  false  entry  in  a  cash  book  belonging  to 
the  said  CD.,  his  employer,  purporting  to  show  that  on  the  said  day 
lOOZ.  had  been  paid  to  L.M. 

Statement  of  Offence. 
Second  Count. 
Same  as  first  count. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  being  clerk  or  servant  to  CD.,  with  intent  to  defraud, 

omitted  or  concurred  in  omitting  from  or  in  a  cash  book  belonging  to  the 
said  CD.,  his  employer,  a  material  particular,  that  is  to  say,  the  receipt 
on  the  said  day  of  50L  from  H.S. 
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26. 
Statement  of  Offence. 
First  Count, 
Fraudulent  conversion  of  property,  contrary  to  section  1  (1)  (a)  of 
Larceny  Act,  1901. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  fraudulently  converted  to  his  own  use  and  benefit 

certain  property,  that  is  to  say,  lOOL  entrusted  to  him  by  H.S.,  in  order 
that  he,  the  said  A.B.,  might  retain  the  same  in  safe  custody. 

Statement  of  Offence. 
Second  Count. 
Fraudulent  conversion  of  property,  contrary  to  section  1  (1)  (b)  of 
Larceny  Act,  1901. 

Particulars  of  Offence. 

A.B.,  on  the  day  of  ,  in  the  county 

of  ,  fraudulently  converted  to  his  own  use  and  benefit 

certain  property,  that  is  to  say,  the  sum  of  200L  received  by  him  for 
and  on  account  of  L.M. 

Enactments  Repealed. 

Transportation  Act,  1824,  sec.  23;  Chelsea  and  Kilmainham 
Hospitals  Act,  1826,  sec.  35,  from  "  and  in  all  indictments  "  to 
end  of  sec;  Country  Bankers  Act,  1826,  sec.  9,  from  "and  in  all 
indictments"  down  to  "crime,  or  offence";  Criminal  Law  Act, 
1826,  sees.  14,  15,  16,  18,  and  19;  Criminal  Law  Act,  1827,  sec.  11, 
from  "  and  in  an  indictment  "  to  "  describing  the  previous  felony  "; 
Union  and  Parish  Property  Act,  1835,  in  sec.  7  the  words  "  and  indict- 
ment"; Treason  Felony  Act,  1848,  sec.  5;  Criminal  Procedure  Act, 
1848,  the  whole  Act  so  far  as  unrepealed ;  Quarter  Sessions  Act,  1849, 
sec.  10;  Poor  Law  Amendment  Act,  1849,  sec.  15,  from  "  and  shall  be 
so  "  to  the  end  of  the  sec. ;  Criminal  Procedure  Act,  1851,  sees.  1,  2,  3, 
5,  7,  23,  24,  and  25;  Grand  Juries  Act,  1856,  in  sec.  1  the  words  "  and 
the  name  of  every  witness  examined  or  intended  to  be  so  examined 
shall  be  endorsed  on  such  bill  of  indictment  and  the  foreman  of  such 
grand  jury  shall  write  his  initials  against  the  name  of  each  witness  so 
sworn  and  examined  touching  such  bill  of  indictment  ' ' ;  Larceny  Act, 
1861,  sec.  5;  sec.  28,  from  "  and  in  any  indictment  "  to  the  end  of 
the  sec. ;  sec.  71;  in  sec.  74  the  words  "  and  in  either  case  to  lay  the 
property  in  the  owner  or  person  letting  to  hire  " ;  sec.  88,  from  "  it  shall 
be  sufficient  "  to  "of  the  chattel,  money,  or  valuable  security;  and  "; 
and  sec.  116,  from  the  beginning  of  the  sec.  to  "offences;  and"; 
Malicious  Damage  Act,  1861,  sec.  60,  down  to  "  alleging  an  intent  to 
injure  or  defraud  any  particular  person;  and  ";  Forgery  Act,  1861, 
sees.  42  and  43,  and  sec.  44  down  to  "  any  particular  person;  and  "; 
Coinage  Offences  Act,  1861,  sec.  37,  from  "  it  shall  be  sufficient  "  to 
"conviction  for  the  previous  offence;  and";  Offences  against  the 
Person  Act,  1861,  sec.  6;  Corrupt  Practices  Prevention  Act,  1863,  sec.  6, 
down  to  "require;  and";  Criminal  Law  Amendment  Act,  1867,  in 
sec.  1  the  word  "  now  ";  Debtors  Act,  1869,  sec.  19;  Falsification  of 
Accounts  Act,  1875,  sec.  2;  Customs  Consolidation  Act,  1876,  sec.  29, 
from  "  and  in  any  information  "  to  the  end  of  the  sec. ;  Explosive  Sub- 
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stances  Act,  1883,  subsec.  (2)  of  sec.  7;  Coroners  Act,  1887,  in  para- 
graph (2)  of  sec.  18  the  words  "  except  in  the  case  of  murder  or 
manslaughter  " ;  Law  of  Libel  Amendment  Act,  1888,  sec.  7 ;  Inebriates 
Act,  1898,  in  subsec.  (2)  of  sec.  1  the  words  **  in  any  indictment  under 
this  section,  it  shall  be  sufficient,  after  charging  the  offence,  to  state 
that  the  offender  is  a  habitual  drunkard  " ;  Post  Office  Act,  1908,  sec.  73 
so  far  as  respects  indictments ;  Prevention  of  Crime  Act,  1908,  subsec.  (3) 
of  sec.  10. 

116.     .     In  those  cases  where  a  prisoner  may  be  found  guilty 

of  an  offence  not  charged  in  the  indictment,  he  may  plead  not  guilty  of 
the  offence  charged,  but  guilty  of  the  offence  not  charged  (Criminal 
Justice  Administration  Act,  1914,  sec.  39  (1) ). 

117.     .     By  the  Criminal  Justice  Administration  Act,  1914,  a 

prisoner  indicted  for  larceny  may  be  found  guilty  of  false  pretences 
(sec.  39  (2)).  This  overrules  R.  v.  Solomons,  (1890)  62  L.  T.  672; 
17  Cox  C.C.  93. 

117.     .     A   prisoner   was   indicted  on   two   counts   for  incest. 

Each  count  charged  the  offence  as  having  been  committed  "on  divers 
days  "  between  certain  dates.  Objection  was  made  after  plea  on  the 
ground  of  duplicity.  The  Court  held  that  it  was  a  question  whether 
the  objection  should  not  have  been  taken  before  plea,  but  that  the 
indictment  was  bad.  It  was  held,  however,  that  in  the  circumstances 
no  miscarriage  of  justice  had  taken  place,  and  that  the  appeal  should 
be  dismissed  in  accordance  with  the  proviso  to  sec.  4  (1)  of  the  Criminal 
Appeal  Act,  1907,  [Supp.  13,  p.  200],  (R.  v.  Thompson,  [1914]  2  K.B. 
99;  83  L.  J.  K.B.  643— C.C.A.). 

117.     .     There  is  no  rule  of  law  that  various  distinct  felonies 

cannot  be  charged  in  separate  counts  in  one  indictment.  The  Judge 
may,  if  the  application  is  made  before  plea,  quash  the  indictment  on  the 
ground  of  embarrassment,  or  he  may  put  the  prosecution  to  election. 
But  it  is  in  the  discretion  of  the  Judge  as  to  whether  he  will  adopt 
either  of  these  courses.  In  deciding  he  should  consider  whether  the 
overt  acts  relied  on  by  the  prosecution  are  in  substance  the  same  for  each 
offence  {R.  v.  Lockett  and  others,  [1914]  2  K.B.  720;  83  L.  J.  K.B. 
1193— C.C. A.).  See  also  R.  v.  Seham  Yousry,  1914,  84  L.  J.  K.B. 
1272;  31  T.  L.  E.  27— CCA. 

117.  .  Where  a  prisoner  is  charged  on  an  indictment  con- 
taining several  counts,  some  charging  him  with  obtaining  chattels,  and 
some  charging  him  with  obtaining  credit,  on  false  pretences,  the  prose- 
cution should  be  called  on  to  proceed  on  one  count  at  a  time,  and  the 
prisoner  should  not  be  tried  upon  all  the  counts  at  the  same  time  {Rex 
V.  Norman,  [1915]  1  K.B.  341 ;  84  L.  J.  K.B.  440— CCA.). 

117.     .     Where  an  indictment  charges  a  man  with  murder,  it 

ought  not  to  contain  a  count  charging  him  with  robbery  with  violence, 
as  the  Indictments  Act,  1915,  does  not  contemplate  the  joinder  of  such 
counts  in  the  same  indictment.  The  proper  course  is  to  have  two 
indictments,  so  that  the  charge  of  robbery  with  violence  may  be 'tried 
after  the  charge  of  murder  has  been  disposed  of  if  it  is  then  thought 
desirable  to  proceed  upon  the  second  charge  (Rex  v.  Jones  87  L.  J. 
K.B.  448;  [1918]  1  K.B.  416— CCA.). 
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138.  Industrial  School.— See  Tydeman  v.  Thrower,  [1914] 
2  K.B.  494;  83  L.  J.  K.B.  814,  post,  under  Youthful  Offenders. 

157.  Infants. — The  defendant,  who  was  an  infant  of  twenty  years 
of  age  and  at  the  time  in  question  had  an  allowance  of  SOL  a  year,  hired 
from  the  plaintiff  a  motor-car,  in  order  to  drive  it  to  a  place  six  miles 
off  to  fetch  his  bag.  The  defendant,  having  arrived  at  the  place,  took 
a  friend  for  a  drive  twelve  miles  farther  on.  In  the  course  of  this 
additional  part  of  the  journey  the  car  was  damaged  without  any  negli- 
gence on  the  defendant's  part.  In  an  action  for  damages  for  breach  of 
contract  or  for  wrongful  use  of  the  car,  it  was  held  that  the  defendant 
was  not  liable  in  tort  as  nothing  which  he  had  done  made  him  an  inde- 
pendent tortfeasor,  nor  in  contract,  for  though  it  might  be  considered 
a  necessary  for  the  defendant  to  hire  the  car  for  the  purpose  for  which 
he  hired  it,  yet  it  did  not  follow  that  it  would  be  a  necessary  for  the 
defendant  to  contract  that  the  car  should  be  at  his  risk  {Fawcett  v. 
Sm.6thurst,  1914,  84  L.  J.  K.B.  473;  31  T.  L.  K.  85). 

158.     .     By  the  Criminal  Justice  Administration  Act,  1914,  it 

is  provided  that  sec.  30  of  the  Children  Act,  1908  (whicih  enables  the 
evidence  of  a  child  of  tender  years  to  be  received,  though  not  given  on 
oath),  shall  apply  to  proceedings  against  persons  not  mentioned  in  that 
section  in  like  manner  as  they  apply  in  respect  of  proceedings  against 
persons  for  offences  mentioned  in  that  section  (sec.  28  (2) ). 

160.     .     The  defendant,  an  infant,  appointed  the  plaintiff,  a 

professional  boxer,  his  sole  manager,  on  commission,  and  agreed  not 
to  take  engagements  under  other  management  for  a  period  of  three 
years.  The  contract  was  held  unenforceable  against  the  infant  as  being 
a  trading  contract  not  beneficial  to  him  (Shears  v.  Mendeloff,  1914, 
30  T.  L.  E.  342). 

161.     .     Add  to  reference  to  Leslie  v.  Shiell  in  Court  of  Appeal, 

[Supp.  13,  p.  405],  [1914]  3  K.B.  607;  83  L.  J.  K.B.  1145.  The 
Court  held  that  the  infant  was  not  liable  to  repay  the  loan,  either  as 
damages  for  fraudulent  misrepresentation,  or  "  money  had  or  received," 
or  on  the  ground  that  he  was  compellable  in  equity  to  refund  the  moneys 
which  he  had  obtained  by  fraud. 

162.     .     Edwards    v.    Carter,    [1913]    A.C.    360;    63    L.    J. 

Ch.  100,  was  followed,  and  In  re  Jones;  Farrington  v.  Forrester,  [1893] 
2  Ch.  461;  63  L.  J.  Ch.  996,  was  overruled  in  Camell  v.  Harrison, 
[1916]  1  Ch.  328;  85  L.  J.  Ch.  321,  and  it  was  held  that  where 
a  marriage  settlement  is  voidable  as  having  been  executed  by  a  settlor 
when  an  infant,  the  settlement,  if  repudiated,  must  be  repudiated 
within  a  reasonable  time  after  the  infant  attains  twenty-one.  Time 
commences  to  run  from  that  date,  and  the  settlor  must  be  assumed 
to  have  knowledge  of  the  contents  of  the  settlement,  and  of  the  legal 
right  to  repudiate,  so  that  ignorance  of  these  points  cannot  be  pleaded 
as  an  excuse  for  delay.  Nor  can  the  settlor,  if  the  property  settled  is 
reversionary,  wait  to  exercise  the  right  of  repudiation  until  the  property 
has  fallen  into  possession. 

163.     .     See  under  Next  Friend  for  rule  as  to  attestation  of 

authority  of  next  friend  and  certificate  of  no  adverse  interest. 
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165.     .     For  present  provisions  as  to  compromise  of  actions  in 

the  King's  Bench  Division  in  which  money  or  damages  are  claimed  by 
or  on  behalf  of  an  infant,  see  new  Rule  of  Supreme  Court,  Order  XXII. 
rule  15,  of  1914. 

165.     .     By  a  settlement  the  trustees  had  a  discretion,  subject 

to  clause  9  of  the  settlement,  to  apply  a  sum  for  the  maintenance  and 
education  of  an  infant.  Clause  9  provided  that  nothing  should  be 
applied  for  the  maintenance  and  education  of  the  infant  whilst  he 
should  be  in  the  custody  or  control  of  his  father,  or  whilst  his  father 
should  have  anything  to  do  with  the  education  or  bringing-up  of  the 
infant.  The  father  declined  to  relinquish  the  custody  of  his  son,  and 
it  was  not  suggested  that  he  was  unfit  to  have  the  custody.  It  was 
held  that  clause  9  was  not  repugnant  to  the  interest  given  by  the  settle- 
ment, nor  contrary  to  public  policy,  and  therefore  the  trustees  had  no 
discretionary  power  of  maintenance  which  they  could  exercise  in  the 
infant's  favour  {In  re  Borwick's  Settlement;  Woodman  v.  Borwick, 
[1916]  2  Ch.  304;  85  L.  J.  Ch.  732). 

165.     .     Sec.   43  of  the  Conveyancing  Act,    1881,   applies  in 

terms  to  the  case  of  an  infant  contingently  entitled  to  the  income  of  a 
fund  for  life  only  upon  attaining  the  age  of  twenty-one  years  when  the 
fund  is  set  apart  in  the  hands  of  trustees,  and  in  the  case  of  such  an 
infant  the  trustees  are  entitled  at  their  discretion  to  apply  the  inter- 
mediate income  of  the  fund  for  or  towards  the  maintenance  or  educa- 
tion of  the  infant,  although  that  income  will  not  belong  to  the  infant 
on  attaining  twenty-one  years,  but  the  accumulations  thereof  will  form 
an  accretion  to  the  corpus  of  the  fund  (In  re  Boulter;  Capital  and 
Counties  Bank,  Lim.  v.  Boulter,  87  L.  J.  Ch.  385;  [1918]  2  Ch.  40). 

176.  Infectious  Diseases. — For  the  Milk  and  Dairies  (Consolidation) 
Act,  1915,  see  ante,  under  Dairies. 

192.  In  forma  pauperis. — The  law  relating  to  suing  or  defending 
in  forma  pauperis,  in  so  far  as  they  depend  upon  Part  IV.  (rules  22  to 
31  (D),  both  inclusive),  of  Order  XVI.  of  the  Rules  of  the  Supreme 
Court,  1883,  have  been  completely  recast  by  the  Rules  of  the  Supreme 
Court  (Poor  Persons),  1914,  which  came  into  force  on  June  9,  1914. 
The  previous  rules  above  mentioned  were  annulled  and  the  following 
provisions  substituted  : 

IV. — Proceedings  by  and  against  Poor  Persons. 

*'  22. — Any  person  may  be  admitted  to  take  or  defend  or  be  a  party 
to  any  legal  proceedings  in  the  High  Court  of  Justice  as  a  poor  person 
on  satisfying  the  Court  or  a  Judge  that  he  has  reasonable  grounds  for 
taking  or  defending  or  being  a  party  to  such  proceedings  and  that  he  is 
not  worth  £50  (excluding  his  wearing  apparel,  tools  of  trade  and  the 
subject-matter  of  such  proceedings)  or  such  larger  sum  not  exceeding 
£100  as  a  Judge  personally  under  special  circumstances  may  direct. 

**  This  Rule  shall  not  apply  to  any  bankruptcy  proceeding  or  matter 
or  to  any  criminal  cause  or  matter  except :  — 

(a)  applications  to  the  Court  to  order  a  Justice  or  Justices  to 

state  a  case  under  the  Summary  Jurisdiction  Acts, 
(h)  the  hearing  of  cases  stated  under  such  Acts,  and 
(c)  applications  for  certiorari,  mandamus,  or  prohibition  directed 
to  a  Court  of  summary  jurisdiction. 
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"23. — The  prescribed  officers  in  London  shall  keep  lists:  — 

(1)  of  solicitors  and  of  counsel  willing  to  be  assigned  to  enquire 

into  and  report  upon  the  application  of  any  person  to  take 
or  defend  or  be  a  party  to  any  legal  proceedings  as  a  poor 
person ; 

(2)  of  solicitors  and  of  counsel  willing  to  be  assigned  to  assist 

poor  persons,  when  admitted,  in  the  conduct  of  the 
proceedings. 

*  *  It  shall  be  the  duty  of  such  prescribed  officers  in  London  to  furnish 
to  each  prescribed  officer  in  the  district  registries,  on  application,  lists 
of  all  such  solicitors  and  counsel  willing  to  act  within  their  respective 
districts.  Solicitors  and  counsel  willing  to  be  so  assigned  may  send 
their  names  either  to  the  prescribed  officers  in  London  or  to  the 
prescribed  officers  in  the  district  registries. 

"  24. — A  person  desirous  of  being  so  admitted  as  a  poor  person  shall 
make  an  application  in  the  form  set  forth  in  the  Appendix  hereto  (which 
may  be  cited  as  Form  No.  1  (J)  of  Appendix  K  to  the  Rules  of  the 
Supreme  Court,  1883)  stating  his  means  and  the  names  of  the  parties 
or  of  any  proposed  parties  to  such  proceedings  and  the  nature  of  the 
applicant's  case,  and  giving  the  names  and  addresses  of  two  persons  to 
whom  reference  can  be  made. 

*  *  Such  application  shall  be  made :  — 

(a)  in  matters  proceeding  or  intended  to  proceed  in  London  to  the 

prescribed  officer  in  London; 

(b)  in  matters  proceeding  or  intended  to  proceed  in  a  District 
Registry  to  the  District  Registrar. 

"  25. — The  application  shall  be  referred  for  enquiry  to  one  or  more 
solicitors  or  counsel  willing  to  act  in  the  matter,  whether  named  in  the 
list  to  be  kept  pursuant  to  Rule  23  (1)  or  not,  who"  shall  report  to  the 
Court  through  the  prescribed  officer  whether  and  upon  what  terms  the 
applicant  ought  to  be  admitted  as  a  poor  person.  For  the  purpose  of 
their  report  the  reporters  may  make  such  enquiries  as  they  think  fit  as 
to  the  means  and  the  position  of  the  applicant  and  as  to  the  merits  of 
the  case,  and  may  require  the  attendance  of  the  applicant  and  may  hear 
any  other  person,  and  may  require*  facts  to  be  proved  by  affidavit  or 
statutory  declaration,  and  in  making  their  report  they  shall  have  regard 
to  the  probable  cost  of  the  litigation  in  relation  to  the  matter  in  dispute. 
The  report  and  any  documents  or  information  obtained  for  the  purposes 
of  the  report  shall  be  treated  as  confidential,  and  shall  not  be  shown  or 
disclosed  to  the  parties  or  either  of  them. 

"  26. — Upon  the  production  of  the  report  mentioned  in  the  preceding 
Rule  the  Court  or  Judge  may  in  their  or  his  discretion,  and  upon  such 
terms,  if  any,  as  the  Court  or  Judge  may  think  fit,  make  an  order 
admitting  the  applicant  to  take  or  defend  or  be  a  party  to  legal  proceed- 
ings as  a  poor  person,  and  the  prescribed  officer  shall  assign  to  the 
applicant  a  solicitor  and  counsel  willing  to  act  in  the  matter  (whether 
named  in  the  hst  kept  pursuant  to  Rule  23  (2)  or  not)  to  assist  him  in 
the  conduct  of  the  proceedings.  The  prescribed  officer  may  also  assign 
to  the  applicant  a  solicitor  or  solicitors  in  London  or  elsewhere  willing 
to  act  as  agent  for  or  to  assist  the  first-named  solicitor  and  he  rnay  also 
assign  additional  counsel  who  may  be  willing  to  assist  the  poor  person. 
No  solicitor  or  counsel  who  shall  have  reported  on  the  case  shall  be  so 
assigned,  nor  shall  any  co-partner  or  clerk  or  employer  of  a  solicitor 
who  shall  have  so  reported  be  so  assigned.  No  such  solicitor  or  counsel 
and  no  such  co-partner  or  clerk  or  employer  shall  act  for  any  other  party 
to  the  htigation.     It  shall  not  be  lawful  for  the  apphcant  to  discharge 
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any  solicitor  or  counsel  so  assigned  without  leave  of  the  Court  or  a  Judge. 
There  shall  be  no  appeal  against  an  order  refusing  to  admit  a  person  to 
sue  or  defend  or  be  a  party  to  any  legal  proceedings  as  a  poor  person 
without  leave  of  the  Court  or  a  Judge. 

"  27. — The  Court  or  a  Judge  in  considering  whether  a  person  shall  be 
admitted  as  a  poor  person  under  these  Rules  shall  have  regard  to  such 
statutory  provisions  as  confer  on  inferior  Courts  concurrent  jurisdiction 
with  the  High  Court,  and  especially  to  the  provisions  of  section  65  and 
section  66  of  the  County  Court  Act,  1888. 

"  28. — A  solicitor  or  counsel  assigned  under  Rule  26  shall  not  be  at 
liberty  to  discontinue  his  assistance  unless  he  satisfies  the  prescribed 
officer  or  t»he  Court  or  a  Judge  that  he  has  some  reasonable  ground  for 
so  discontinuing. 

"  29. — When  a  person  is  applying  or  is  admitted  to  take  or  defend  or 
be  a  party  to  any  legal  proceedings  as  a  poor  person  he  shall  not  be  liable 
for  any  Court  fees  or  fees  on  taxation  of  costs,  nor  unless  the  Court  or 
a  Judge  shall  otherwise  order  to  pay  costs  to  any  other  party,  except 
as  provided  by  the  Rules  of  this  order ;  and  no  person  shall  take  or  agree 
to  take  or  seek  to  obtain  any  fee,  profit  or  reward,  either  for  enquiry  or 
report  or  for  the  conduct  of  the  proceedings;  and  any  person  so  doing 
shall  be  guilty  of  a  contempt  of  court.  If  any  such  fee,  profit  or  reward 
shall  be  given  or  promised  the  application  or  admission,  as  the  case 
may  be,  may  be  dismissed  or  struck  out,  in  which  case  the  poor  person 
shall  not  afterwards  be  admitted  as  a  party  to  the  same  cause  or  pro- 
ceeding as  a  poor  person  unless  otherwise  ordered.  Provided  that 
nothing  contained  in  this  Rule  shall  preclude  any  solicitor  from  receiving 
either  from  the  poor  person  or  out  of  any  fund  which  may  from  time  to 
time  be  approved  by  the  Lord  Chancellor  the  payment  of  the  out-of- 
pocket  expenses  of  any  solicitor. 

**  30. — Costs  ordered  to  be  paid  to  a  poor  person  shall,  unless  the 
Court  or  a  Judge  shall  otherwise  order,  be  taxed  having  regard  to 
Rule  29,  but  in  the  event  of  the  Court  or  a  Judge  certifying  that  the 
person  ordered  to  pay  such  costs  has  acted  unreasonably  in  prosecuting 
or  defending  or  opposing  the  proceedings  such  costs  shall  include  profit 
costs  and  charges,  but  shall  not  include  any  fees  to  counsel. 

"  31. — The  Court  or  a  Judge  may  order  the  payment  to  the  solicitor 
out  of  any  sum  recovered  by  the  poor  person,  or  may  charge  in  favour 
of  the  solicitor  any  real  or  personal  property  recovered  by  a  poor  person 
to  the  extent  of  such  taxed  costs  (not  including  fees  of  counsel)  as  would 
have  been  allowed  to  the  solicitor  on  taxation  between  himself  and  his 
client  if  he  had  been  retained  by  his  client  in  the  ordinary  manner  (less 
such  amount  as  may  be  recovered  from  any  other  party)  or  such  other 
sum  in  respect  of  costs  as  the  Court  or  Judge  may  order,  provided  that 
the  total  amount  so  to  be  paid  out  for  profit  costs  or  so  charged  upon 
the  said  property  for  profit  costs  shall  not  in  either  case  exceed  one- 
fourth  of  the  amount  or  value  recovered  and  remaining  after  the 
deduction  therefrom  of  all  proper  disbursements  made  by  the  solicitor. 

"  31a. — Any  out-of-pocket  expenses  allowed  on  taxation  and 
recovered  under  any  of  the  preceding  Rules  which  shall  have  been 
already  paid  out  of  such  fund  as  aforesaid  shall  be  refunded. 

"  31b. — Every  notice  of  motion,  summons  or  petition  on  behalf  of  a 
poor  person  (except  an  application  for  admission  to  take  or  defend  or  be 
a  party  to  legal  proceedings  or  for  the  discharge  of  his  solicitor)  shall  he 
signed  by  his  solicitor,  and  it  shall  be  the  duty  of  such  solicitor  to  take 
care  that  no  application  be  made  without  reasonable  cause. 
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**  31c. — There  shall  be  no  appeal  as  a  poor  person  to  the  Court  of 
Appeal  by  anyone  admitted  to  sue  or  defend  or  be  a  party  to  any  legal 
proceedings  under  these  Rules  without  leave  of  the  Court  or  of  the  Judge 
before  whom  the  matter  is  heard  or  of  the  Court  of  Appeal. 

"  31d. — If  any  person  who  has  not  taken  or  been  a  party  to  any  legal 
proceedings  as  a  poor  person  in  the  High  Court  shall  desire  to  be 
admitted  on  an  appeal  to  the  Court  of  Appeal  as  a  poor  person  the  like 
procedure  shall  be  followed  as  is  provided  by  these  Rules  for  the  High 
Court  and  the  application  shall  be  referred  by  the  prescribed  officer  of 
the  division  of  the  High  Court  from  which  the  appeal  is  brought  for 
enquiry,  as  if  it  were  an  application  made  in  that  Division,  and  upon 
production  of  the  report  the  Court  of  Appeal  may  in  their  discretion 
make  an  order  admitting  the  applicant  to  be  a  party  to  such  appeal  as 
a  poor  person. 

"  31e. — The  prescribed  officers  shall  be  (1)  in  the  Chancery  Division 
such  one  or  more  of  the  Masters  as  the  Lord  Chancellor  shall  from  time 
to  time  nominate  for  the  purpose;  (2)  in  the  King's  Bench  Division 
(excepting  on  the  Crown  side)  such  one  or  more  of  the  Masters  as  the 
Lord  Chief  Justice  shall  from  time  to  time  nominate  for  the  purpose; 
and  on  the  Crown  side  the  Master  of  the  Crown  Office  for  the  time 
being;  (3)  in  the  Probate,  Divorce  and  Admiralty  Division  such  one  or 
more  of  the  Registrars  as  the  President  shall  from  time  to  time  nominate 
for  the  purpose ;  and  (4)  in  a  District  Registry  the  District  Registrar. 

"  In  the  case  of  temporary  absence  or  indisposition  the  prescribed 
officer  may  appoint  a  deputy  with  the  sanction  of  the  Lord  Chancellor. 

"  31f.— Rules  257  and  258  of  the  Crown  Office  Rules,  1906,  are 
hereby  annulled  and  the  Rules  of  Order  XVI.  numbered  22  to  31i  shall 
apply  to:  — 

(a)  proceedings  for  divorce  or  other  matrimonial  causes,  and 
(h)  proceedings  on  the  Crown  side  of  the  King's  Bench  Division. 

"  31 G. — Nothing  in  these  Rules  shall  operate  as  a  stay  of  any 
proceedings  unless  so  ordered  by  the  Court  or  Judge  or  Court  of  Appeal. 

"  31h. — No  person  admitted  to  sue  or  defend  or  be  a  party  to  any 
legal  proceisdings  as  a  poor  person  shaU  discontinue  or  compromise  such 
proceedings  without  the  consent  of  the  solicitor  assigned  to  him  under 
these  Rules,  or  without  the  leave  of  the  Court  or  a  Judge." 

APPENDIX. 
Appendix  K.     Form  1  (J). 
In  the  High  Court  of  Justice  [Chancery]  Division. 
"  In   the   matter   of  an   action    [or  proposed   action  or  other 

proceeding  as  the  case  may  be]. 
[  State  the  parties  to  the  action  or  proceeding  and  short  particulars 
of  the   proposed    action   or  proceeding   and   the   names   and 
addresses  of  the  persons  to  whom  reference  may  be  made.] 
**  I,  the  above  named  of  in  the 

County  of  hereby  apply  to  be  admitted  as  a  poor 

person  to  prosecute  or  defend  or  be  a  party  to  the  above-mentioned 
action  [or  proceeding  or  proposed  action  or  proceeding  or  state  in  what 
respect  or  capacity  the  applicant  desires  to  be  admitted  as  a  party  to  the 
proceedings],  and  I  declare  that  I  am  not  worth  £50  [excluding  my 
wearing  apparel  and  tools  of  trade  and  the  subject-matter  of  the  action 
or  proceeding]. 

Signed 
"  To  the  prescribed  officers  (Poor  Persons),  Royal  Courts  of  Justice, 
London  (or  to  the  District  Registrar,  &c.),  as  the  case  may  be." 
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256.  Injunction. — The  Court  will  enforce  by  mandatory  injunction 
an  agreement  by  a  mortgagee  of  shares  in  a  company  to  vote  at  meetings 
of  the  company  in  accordance  with  the  wishes  of  the  mortgagor 
{Puddephatt  v.  Leith  (No.  1),  [1916]  1  Ch.  200;  85  L.  J.  Ch.  185). 

266.     .     London  Steam  Dyeing  Co.  v.  Dighy,  1888,  57  L.  J. 

Ch.  505;  36  W.  E.  497,  and  Allen  v.  Oake)/,  1890,  62  L.  T.  724, 
were  not  followed  in  Smith  &  Jones,  Lirn.  v.  Service,  Reeve  &  Co., 
[1914]  2  Ch.  575;  83  L.  J.  Ch.  876,  where  it  was  held  that  in  actions 
for  infringement  of  patent  designs,  or  trade-marks,  the  plaintiff  was 
entitled  to  the  publicity  obtained  by  an  order  in  open  Court,  and  there- 
fore where  the  defendant  con&ents  to  judgment  in  such  cases,  the 
plaintiff  is  not  merely  entitled  to  the  costs  of  an  application  for  judgment 
in  chambers.  Compare,  however.  Savory,  Lim,.  v.  "  World  of  Golf," 
Lim.,  [1914]  2  Ch.  566;  83  L.  J.  Ch.  824,  ante,  under  Costs. 

308.  Insurance. — The  National  Insurance  Act,  1911,  Part  II. 
(which  relates  to  insurance  against  unemployment)  is  amended  by  the 
National  Insurance  (Part  II.  Amendment)  Act,  1914. 

308.     .     The  National  Health  Insurance  Act,  1918,  amends  the 

existing  law  in  relation,  inter  alia,  to  the  following  matters:  — 

Qualifications  for  becoming,  and  rate  of  contribution  payable  by, 
voluntary  contributors  (sec.  7). 

Exemption  for  persons  intermittently  employed  (sec.  8). 

Payment  of  contributions  payable  in  respect  of  low-wage  earners 
(sec.  9). 

Eate  of  employer's  contribution  in  case  of  employee  holding  certifi- 
cate of  exemption  (sec.  10). 

Conditions  for  receipt  of  maternity  benefit  (sec.  11). 

Amendments  with  respect  to  sickness  benefit  (sec.  12). 

Position  of  insured  persons  ceasing  to  be  employed  or  to  pay  contri- 
butions as  voluntary  contributors  (sec.   13). 

Membership  of  approved  societies  (sec.  14). 

Transfer  values  of  persons  lapsing  from  insurance  (sec.  15). 

Transfer  from  approved  society  to  deposit  insurance  and  vice  versa 
(sec.  16). 

Administration  accounts  and  expenses,  and  raising  of  levies  (sec. 

Arrears  of  contributions  (sec.  18). 

Amendment  of  sec.  11  of  principal  Act  (sec.  19). 

Amendment  of  law  with  respect  to  contributors  who  are  inmates  of 
hospitals,  &c.  (sec.  20). 

Provisions  as  to  transfer  from  a  society  in  case  of  deficiency  (sec. 
21). 

Special  provisions  with  respect  to  married  women  (sec.  22). 

Eepeal  of  sec.  45  of  principal  Act  (sec.  23). 

Amendment  of  sec.  46  of  principal  Act  (sec.  24). 

Application  of  National  Health  Insurance  Acts  to  men  of  the  Air 
Force  (sec.  25). 

Eepeal  of  sec.  47  of  principal  Act  (sec.  26). 

Provisions  as  to  the  Mercantile  Marine  (sec.  27). 

Provisions  with  respect  to  teachers  (sec.  28). 

Disposal  of  sums  unclaimed  in  stamp  sales  account  (sec.  29). 

Provisions  against  maladministration  (sec.  30). 

Extension  of  power  to  make  regulations  (sec.  31). 
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Provisions  with  respect  to  medical  practitioners,  &c.,  of  approved 
societies  (sec.  32). 

Accounts  of  insurance  committees  (sec.  33). 

Default  by  insurance  committee  (sec.  34). 

Bepeal  of  sec.  51  of  principal  Act  (sec.  35). 

Provision  with  respect  to  the  payment  of  certain  benefits  (sec.  36). 

Disposal  of  sums  forming  part  of  estate  of  deceased  persons  (sec. 
37). 

Amendment  of  sec.  63  of  principal  Act  (sec.  38). 

Amendment  of  sec.  69  of  principal  Act  (sec.  39). 

Civil  proceedings  against  employer  for  neglecting  to  comply  with 
principal  Act  (sec.  40). 

308.     .     The  following  have  been  held  not  to  be  employments 

within  Part  I.  of  the  National  Insurance  Act,  1911,  [Supp.  13,  p.  409]  : 
Employment  as  assistant  missionaries  or  as  student  missionaries  in 
connection  with  the  Church  of  Scotland  and  United  Free  Church  of 
Scotland  (Scottish  Insurance  CommissiioneTS  v.  Church  of  Scotland, 
[1914]  S.  C.  16) ;  share  fishermen  and  net  share  fishermen,  remunerated 
only  by  a  share  of  the  profits  (Scottish  Insurance  Commissioners  v. 
M'Naughton,  [1914]  S.  C.  826). 

308.     .     The  following  has  been  held  to  be   an   employment 

within  Part  I.  of  the  Act :  Employment  as  lay  missionaries  in  connec- 
tion with  the  Church  of  Scotland  and  United  Free  Church  of  Scotland 
(Scottish  Insurance  Commissioners  v.  Church  of  Scotland,  [1914] 
S.  C.  16). 

308.     .     A    bricklayer's   labourer   was   engaged    as   a    general 

colliery  labourer,  and  employed  to  break  up  material  for  concrete  and 
to  make  concrete,  which  was  used  in  the  alteration  of  a  fan  house  at  a 
colliery.  It  was  held  that  he  was  employed  in  the  "  construction,  main- 
tenance, or  repair  of  colliery  buildings  "  within  the  list  of  insured  trades 
set  out  in  Sched.  VI.  of  the  Act,  and  was  not  merely  a  general  labourer 
(Robinson  v.  Morewood,  1914,  78  J.  P.  445;  30  T.  L.  R.  547). 

308.     .     A  surface  man  employed  by  a  contractor  in  pursuance 

of  a  contract  with  a  county  council  for  the  repair  of  roads,  was  held  to 
be  employed  by  the  contractor  and  not  by  the  county  council  (Down 
County  Council  v.  Irish  Insurance  Commissioners,  [1914]  2  Ir.  R.  110). 

308.     .     "  Tierers  "  engaged  by  block  printers  to  assist  them 

were  held  by  the  Justices  to  be  employed  by  the  block  printers  and  not 
by  the  owners  of  the  silk  mills  employing  the  block  printers.  On  appeal, 
it  was  held  that  the  matter  was  a  question  of  fact  for  the  Justices 
(Newell  V.  King,  1914,  110  L.  T.  76;  30  T.  L.  R.  34). 

308.  .  It  is  no  answer  by  an  employer  on  a  charge  of  non- 
payment of  insurance  contributions  that  the  workman  had  not  presented 
his  insurance  book  to  the  employer  for  stamping.  In  such  a  case  the 
employer  must  obtain  an  emergency  book  (Nunnery  Colliery  Co.  v. 
Stanley,  1914,  78  J.  P.  422;  30  T.  L.  R.  549).  See  also  Kinnear  v. 
Brander,  [1914]  S.  C.  (J.)  144. 

308.     .     An  employer  may  delegate  the  duty  of  stamping  the 

card,  but  if  the  delegate  does  not  carry  out  the  duty,  the  employer  is 
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criminally  liable  (Godman  v.  Crofton  {No.  1),  1914,  110  L.  T.  387; 

30  T.  L.  R.  193).  ^ 

308.     .     A  panel  doctor  who  declines  to  make  oiit  prescriptions 

in  duplicate  cannot,  owing  to  sec.  15,  sub-sec.  2  (b)  of  the  Act,  be 
removed  from  the  panel  without  an  enquiry  into  his  alleged  default 
(R.  V.  County  of  London  Insurance  Committee,  1914,  12  L.  G.  R.  1262; 
30T.  L.  R.  607). 

308.     .     The  share  of  a  panel  doctor  out  of  funds  received  by 

an  Insurance  Committee  under  the  National  Insurance  Act,  1911,  from 
the  National  Insurance  Commissioners  for  distribution  among  the 
doctors  on  the  panel,  may  be  made  the  subject  of  garnishee  proceedings 
{O'Driscoll  V.  Manchester  Insurance  Committee,  [1915]  3  K.B.  499; 

31  T.  L.  R.  532;  59  S.  J.  597— C. A.). 

308.     .     Heard  v.  Pickthome,   [1913]  3  K.B.   299;  82  L.  J. 

K.B.  1264,  [Supp.  13,  p.  410],  was  distinguished  in  Bailey  v.  Co-opera- 
tive Wholesale  Society,  [1914]  2  K.B.  233;  83  L.  J.  K.B.  948.  It  was 
held  that  where  the  rules  of  an  approved  society  impose  as  a  condition 
of  sickness  benefit  a  certificate  from  a  doctor  and  provide  for  arbitration 
in  case  of  dispute  between  insured  members  and  the  society,  and  the 
society  refuses  to  accept  a  certificate  tendered,  the  matter  was  a  dispute 
within  sec.  67  (1)  of  the  National  Insurance  Act,  1911,  which  must  be 
decided  by  the  tribunal  created  by  the  society's  rules,  and  that  therefore 
the  Court  had  no  jurisdiction. 

308.     .     In  re  National  Insurance  Act  {Officers  of  South  Dublin 

Union),  [1913]  1  Ir.  R.  244,  [Supp.  13,  p.  410],  was  distinguished  in 
Finlay  v.  Tullamore  Union,  [1914]  2  Ir.  R.  233,  where  it  was  held  that 
a  workman  employed  by  a  board  of  guardians  was  a  servant  of  the 
board  within  the  Workmen's  Compensation  Act,  1906,  although  the 
appointment  of  such  workman  by  the  board  required  the  approval  of 
the  Local  Government  Board. 

308.     .     An  insured  workman  desiring  to  make  a  claim  against 

his  employer  under  the  Workmen's  Compensation  Act,  1906,  may  be 
helped  by  his  approved  society  {Allen  v.  Francis,  [1914]  3  K.B.  1065: 
83  L.  J.  K.B.  1814— C. A.). 

308.     .     As   to   what  will   constitute   unreasonable   refusal   or 

neglect  by  a  workman  to  take  proceedings  to  enforce  his  claim  under 
the  Workmen's  Compensation  Act,  1906,  so  as  to  entitle  his  approved 
society  to  take  the  proceedings  in  his  name  in  accordance  with  sec.  11  (2) 
of  the  National  Insurance  Act,  1911,  see  Rushton  v.  Skey  &  Co.,  [1914] 
3  K.B.  706;  83  L.  J.  K.B.  1503— C.A. 

308.     .     An  approved  society  contended  that  the  jurisdiction 

of  the  County  Court  was  ousted  by  their  rules,  but  did  not  take  the 
point  at  the  trial.  It  was  held  that  it  could  not  be  taken  on  appeal 
{Taylor  v.  National  Amalgam^ated  Approved  Society,  [1914]  2  K.B. 
352;  83  L.  J.  K.B.  1020). 

308.     .     A  Commissioner  appointed  under  the  Act  to  hold  an 

enquiry  with  regard  to  a  draft  Order  made  by  the  Board  of  Trade  has  no 
jurisdiction  to  enquire  as  to  whether  the  proposed  Order  is  or  is  not 
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ultra  vires,  but  only  as  to  whether,  upon  the  facts^  it  is  desirable  that  it 
8ho\ild  be  made  (Rex  v.  Hudson,  [1915]  1  K.B.  838;  84  L.  J.  K.B.  773 
— C.A.). 

308.     .     The  Board  of  Trade   made  an  Order  extending  the 

provisions  of  Part  II.  of  the  Act  to  workmen  in  the  trade  of  **  Saw- 
milling,  including  machine  woodwork,  whether  carried  on  in  connection 
with  any  other  insured  trade  or  not."  It  was  held  that  the  Order  was 
not  ultra  vires  (ibid.). 

308.     .     The  appellant,  an  insured  person  within  the  meaning 

of  the  Act,  was  a  member  of  the  respondent  society.  On  August  4, 
1913,  she  gave  up  her  employment  for  the  purpose  of  being  married 
the  next  day.  On  August  5,  1913,  she  was  married  to  her  present 
husband.  She  was  then  pregnant,  and  was  physically  incapable,  until 
after  December  6,  1913,  when  her  child  was  born,  of  following  her 
employment;  but  at  the  time  of  her  marriage  she  bona  fide  intended  to 
return  to  it,  and  she  continued  to  be  a  person  whose  normal  occupation 
was  employment  within  the  meaning  of  the  Act.  It  was  held  that  she 
was  suspended  from  receiving  the  ordinary  benefits  under  Part  I.  of 
the  Act  (Davidson  v.  New  Tabernacle  Approved  Society,  [1916]  2  K.B. 
80;  85  L.  J.  K.B.  1145— C. A.). 

308.     .     Where  an  employer  is  summoned,  under  sec.  69  of  the 

National  Insurance  Act,  1911,  for  failing  to  pay  contributions  under 
Part  I.  of  that  Act  in  respect  of  an  employed  contributor,  the  magistrate 
has  jurisdiction  to  decide  whether  such  contributor  is  employed  other- 
wise than  by  way  of  manual  labour,  and  therefore  not  employed  within 
the  meaning  of  Part  I.  of  the  Act,  notwithstanding  the  provision  in 
sec.  66  (1)  (a),  that  any  question  as  to  whether  any  employment  or 
any  class  of  employment  is  employment  within  the  meaning  of  Part  I. 
of  the  Act  shall  be  determined  by  the  Insurance  Commissioners  (Rex 
V.  Wilberforce;  Ex  parte  National  Health  Commissioners,  [1916] 
1  K.B.  239;  85  L.  J.  K.B.  509— D.). 

308.  .  By  an  agreement  made  between  a  medical  practi- 
tioner on  the  panel  and  the  insurance  committee  of  a  county,  the 
practitioner  agreed  to  give  medical  treatment  to  certain  insured  per- 
sons, and  by  clause  1  the  National  Health  Insurance  (Medical  Benefit) 
Regulations  (England),  1913,  were  incorporated  with  the  agreement. 
A  dispute  having  arisen  under  the  agreement,  and  the  practitioner 
having  sued  the  committee  in  respect  thereof,  the  committee  applied 
under  sec.  4  of  the  Arbitration  Act,  1889,  to  stay  the  action.  It  was 
held  that  the  action  should  be  stayed  (Clements  v.  County  of  Devon 
Insurance  Committee,  87  L.  J.  K.B.  203;  [1918]  1  K.B.  94— C. A.). 

308.     .     The  appellants  were  dealers  in  jewellery  and  precious 

stones.  The  respondent  was  an  underwriter  at  Lloyd's.  The  appel- 
lants insured  certain  jewellery  by  a  policy  underwritten  by  the  respon- 
dent. The  perils  insured  against  were  "  loss  of  or  damage  or  misfor- 
tune to  the  before-mentioned  property  or  any  part  thereof  arising  from 
any  cause  whatsoever,"  with  the  exception  of  theft  or  dishonesty  in 
certain  circumstances.  In  the  ordinary  course  of  business  the  appel- 
lants sent  certain  jewellery  covered  by  the  policy  to  customers  in 
Belgium  and  Germany,  in  June  and  July,  1914,  on  sale  or  return.  In 
consequence  of  the  outbreak  of  war  in  August,   1914,  the  appellant!* 
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were  unable  to  recover  possession  of  their  property,  but  there  was  no 
-evidence  that  it  was  not  in  safety  in  the  hands  of  their  customers,  or 
at  a  bank  in  which  some  of  it  had  been  deposited  for  safe  custody.  In 
an  action  on  the  policy,  it  was  held  that  there  was  no  evidence  of  a 
loss  within  the  meaning  of  the  policy,  and  that  the  analogy  of  a  con- 
structive total  loss  under  a  policy  of  marine  insurance  did  not  apply 
{Moore  v.  Evans,  87  L.  J.  K.B.  207;  [1918]  A.C.  185— H.L.). 

322.  Interest  Recoverable  in  Actions. — In  a  case  in  which  the 
Judge  of  first  instance  gave  judgment  for  the  plaintiff,  but  the  Court  of 
Appeal  reversed  his  decision  and  the  House  of  Lords  restored  it  and 
ordered  that  the  defendants  should  pay  to  the  plaintiff  the  costs  incurred 
by  him  in  the  Courts  below,  the  Judge  ordered  that  the  defendants 
should  pay  to  the  plaintiff  interest  at  4  per  cent,  per  annum  on  the 
plaintiff's  costs  in  the  Court  of  Appeal  as  from  the  date  of  the  judgment 
of  that  Court  {Stickney  v.  Keeble  [No.  2),  84  L.  J.  Ch.  927;  31  T.  L.  R. 
•221). 

324.     .     When  a  person  who  has  recently  refused  a  loan  from 

a  money-lender  writes  to  him  shortly  afterwards  in  order  to  ascertain 
his  terms,  and  the  money-lender  induces  a  transaction  by  sending  him 
money  and  thereby  avoiding  the  negotiation  of  terms,  the  transaction 
may  be  re-opened  under  sec.  1  of  the  Money-lenders  Act,  1900  (Lewis  v. 
Mills,  1914,  30  T.  L.  R.  438). 

324.     .     Whether  a   money-lending  transaction  is  harsh   and 

unconscionable  and  whether  the  interest  charged  is  excessive  are  ques- 
tions of  law  for  the  Judge  and  ought  not  to  be  left  to  a  jury  (Abrahams 
V.  Dimmoch,  [1915]  1  K.B.  662;  84  L.  J.  K.B.  802;  31  T.  L.  R.  87 
— C.A.). 

324.     .     When  a  transaction  is  re-opened  and  an  account  is 

taken  between  the  parties,  the  payments  made  must  be  allocated  first 
to  interest  and  then  to  principal  (ibid.). 

324.  .  When  an  official  receiver  acting  as  trustee  in  bank- 
ruptcy has,  in  dealing  with  a  money-lender's  proof  of  a  debt,  reopened 
the  transactions  of  the  money-lender,  and  partly  rejected  the  proof  on 
the  ground  that  the  transaction  was  harsh  and  unconscionable,  the 
■Court,  in  considering  such  rejection,  will  exercise  the  powers  conferred 
by  sec.  1  (3)  of  the  Money-lenders  Act,  1900  (In  re  Mackenzie;  Ex 
jyarte  Bowen,  87  L.  J.  K.B.  792;  [1917]  2  K.B.  728). 

327.  International  Law.— From  August  20,  1914,  to  July  7,  1916, 
the  provisions  of  the  Declaration  of  London  were  in  force  (see 
Blockade).     For  these  provisions,  see  Supplements  for  1914-15. 

335.     .     Tnquet  v.  Bath,  1764,  1  BH.  471;  3  Burr.  1478,  was 

■considered  in  In  re  Republic  of  Bolivia  Exploration  Syndicate  (No.  1), 
[1914]  1  Ch.  139;  83  L.  J.  Ch.  226,  ante,  under  Diplomatic  Agents. 

366.  Interpleader. — As  to  the  meaning  of  "  debt,  money,  goods,  or 
.chattels  "  m  Order  LVII.  rule  1,  see  Sun  Insurance  Office  v.  Galinsky, 
|1914]  2  K.B.  545;  83  L.  J.  K.B.  633— C.A. 
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367.     .     As  to  the  meaning  of  two  or  more  parties  "  making. 

adverse  claims  "  within  the  meaning  of  Order  LVII.  rule  1,  see  Sun- 
Insurance  Office  V.  Galinsky,  supra. 

378.     .     On   an  interpleader  issue  in  the  County   Court  the 

question  is  whether  the  goods  taken  in  execution  are  those  of  the 
claimant  as  against  the  execution  creditors.  The  claimant  gave  notice 
that  the  goods  were  his.  At  the  trial  of  the  issue  the  jury  found  that 
they  were  not,  but  were  the  property  of  a  partnership  in  which  he  and 
the  execution  debtor  were  the  partners.  It  was  held  that  as  between 
him  and  the  execution  creditors  the  issue  should  be  determined  in 
favour  of  the  execution  creditors  {Flude,  Lim.  v.  Goldberg,  [1916J 
1  K.B.  662n. ;  85  L.  J.  K.B.  219;  59  S.  J.  691— C. A.). 

378.     .     In  an  interpleader  issue  between  a  claimant  and  an 

execution  creditor,  the  mere  fact  that  the  claimant  has  alleged  in  his 
claim  a  title  to  the  goods  which  he  fails  to  prove  does  not  preclude  him 
from  relying  upon  the  title  which  he  is  found  to  have  (Peake  v.  Carter,. 
[1916 J  1  K.B.  652;  85  L.  J.  K.B.  761— C.A.). 

388.  Interpretation. — The  Court  refused  to  read  the  words  "  assigns 
and  nominees  "  into  a  reservation  contained  in  a  licence  where  such 
words  would  destroy  the  only  effective  limitation  on  the  scope  of  the 
reservation  and  make  it  possible  for  the  licensors  to  derogate  very 
seriously  from  their  grant  (Anglo-Newfoundland  Development  Co.  v. 
Newfoundland.  Pine  and  Pulp  Co.,  1914,  85  L.  J.  P.C.  50;  110  L.  T.  82^ 
— P.C.). 

398.  Interpretation  Act,  1889. — Boulter  v.  Kent  Justices,  [1897] 
A.C.  556;  66  L.  J.  Q.B.  787,  was  followed  in  Huish  v.  Liverpool 
Justices,  [1914]  1  K.B.  109;  83  L.  J.  K.B.  133,  post,  under  Public 
Entertainments  . 

409.  Interpreter. — Where  a  foreigner,  who  is  ignorant  of  the- 
English  language,  is  on  trial  on  an  indictment  for  a  criminal  offence, 
and  is  undefended,  the  evidence  given  at  the  trial  must  be  translated 
to  him.  If  he  states  that  he  understands  part  of  the  evidence  and  doeS' 
not  wish  that  part  to  be  translated  it  need  not  be  translated,  unless  the 
Judge  in  his  discretion  thinks  otherwise.  The  accused  in  such  a  case 
cannot  waive  compliance  with  this  rule,  and  it  matters  not  that  no- 
application  is  made  by  him  for  the  assistance  of  an  interpreter  {Rex  v. 
Lee  Kun,  [1916]  1  K.B.  337;  85  L.  J.  K.B.  515— C.C.A.). 

410.  Interrogatories. — The  defendants  in  a  patent  action  were- 
interrogated  as  to  the  actual  maker  of  the  article  to  enable  the  plaintiffs 
to  identify  the  process  of  manufacture  of  which  the  defendants  were 
ignorant  and  which  the  plaintiff  alleged  could  not  be  ascertained  by 
analysis.  It  was  held  that  the  interrogatory  must  be  answered  {Osram 
Lamp  Works  v.  Gabriel  Lamp  Co.,  [1914]  2  Ch.  129;  83  L.  J.  Ch.- 
624— C.A.). 

411.  .  In  an  action  for  the  specific  performance  of  an  agree- 
ment for  the  purchase  by  the  defendant  of  certain  pictures  the  plaintiff 
asked  leave  to  amend  the  statement  of  claim  by  alleging  that  the  defen- 
dant had  entered  into  the  agreement  as  agent  for  some  other  party,  and 
to  administer  interrogatories  directed  to  eliciting  information  as  to  this- 
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alleged  undisclosed  principal.  It  was  held  that  the  proposed  amend- 
ment and  interrogatories  were  inadmissible,  as  being  directed  not  to 
supporting  the  present  proceedings  or  making  them  more  effective 
against  the  present  defendant,  but  to  establishing  the  liability  under 
the  contract  of  another  party  in  substitution  for,  and  not  jointly  with, 
the  present  defendant  {Sebright  v.  Hanhury,  [1916]  2  Ch.  245;  85  L.  J. 
Oh.  748). 

413.  .  Interrogatories  as  to  the  source  of  a  party's  informa- 
tion may  be  disallowed  if  the  information  is  of  interest  to  a  large  number 
of  persons  and  the  party  occupies  a  confidential  and  responsible  position 
(Adam  v.  Fisher,  1914,  110  L.  T.  537;  30  T.  L.  R.  288— C. A.). 

417.     .     In  order  to  answer  interrogatories  a  party  is  not  bound 

to  seek  information  from  documents  obtained  only  for  the  purposes  of 
his  own  case  {Seal  v.  Turner,  1914,  30  T.  L.  R.  227— C. A.). 

434.  Ireland. — The  Government  of  Ireland  Act,  1914,  provides  for 
the  estabhshment  of  an  Irish  Parliament  consisting  of  a  Senate  and 
House  of  Commons,  to  deal  with  exclusively  Irish  affairs,  and  subor- 
dinate to  the  Parliament  of  the  United  Kingdom  whose  authority  is  to 
remain  "  unaffected  and  undiminished  over  all  persons,  matters,  and 
things  in  Ireland  and  every  part  thereof  "  (sec.  1).  Like  the  Welsh 
Church  Act,  1914,  it  is  notable  as  being  one  of  the  two  first  passed 
without  the  assent  of  the  House  of  Lords  under  the  provisions  of  the 
Parliament  Act,  1911.  It  is  unnecessary  in  the  present  Supplement 
to  give  any  further  account  of  this  enactment  because  the  Suspensory 
Act,  1914,  post,  p.  371  (as  in  the  case  of  the  Welsh  Church  Act, 
1914),  suspends  its  operation  during  the  war  and  because  also  an 
amending  statute  is  in  contemplation  to  meet  the  objections  to  the  Act 
of  a  portion  of  the  province  of  Ulster. 

482.  Issue. — The  rules  that  a  devise  to  "  A  or  his  heirs  "  gives  to 
A  an  estate  in  fee-simple,  and  that  a  devise  to  "  A  or  the  heirs  of  his 
body  "  gives  to  A  an  estate  tail,  still  continue,  and  have  not  been  altered 
in  modem  times  in  cases  of  wills  coming  into  question  since  the  Wills 
Act  {In  re  Gierke ;  Clowes  v.  Gierke,  [1915]  2  Ch.  301 ;  84  L.  J.  Ch.  807). 

482.     .     A  testator  directed  that  on  the  death  of  either  of  his 

daughters  leaving  male  issue  such  issue  should  take  "  the  mother's 
share,"  and  that,  in  the  event  of  either  daughter  dying  in  the  lifetime 
of  the  tenant  for  life  without  issue,  her  share  should  go  to  his  sur- 
viving children  and  the  issue  of  any  deceased  child.  It  was  held  that 
the  issue  in  whatever  degree  of  any  daughter  who  died  in  the  lifetime 
of  the  tenant  for  life  took  equally  the  share  of  such  deceased's  daughter 
(In  re  Swain;  Brett  v.  Ward,  87  L.  J.  Ch.  305;  [1918]  1  Ch.  399,  574). 

482.     .     A  testator  gave  his  residuary  estate  upon  trust  to  pay 

the  income  to  his  wife  for  life,  and,  after  her  death,  to  his  daughter 
A.  J.  for  life,  and,  after  her  death,  for  the  "  issue  "  of  A.  J.  as  A.  J. 
should  appoint,  and  in  default  of  appointment  for  her  children  as 
therein  mentioned.  There  followed  an  ordinary  "  hotchpot  "  clause, 
and  a  power  of  advancing  "  children."  The  testator  then  directed  that 
in  default  of  children  of  A.  J.  part  of  the  trust  funds  should  be  held 
"  in  trust  for  .  .  .  my  brothers  and  sisters  living  at  the  death  of  the 
survivor  of  my  said  wife  and  daughter  and  the  issue  then  living  of  my 
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brothers  and  sisters  dying  in  the  lifetime  of  the  survivor  of  my  said 
wife  and  daughter,  as  shall  attain  the  age  of  twenty-one  years  distri- 
butively,  yet  so  that  the  issue  shall  participate  only  as  representing 
their  deceased  parents  ' ' ;  and  that  the  residue  of  the  trust  funds 
should  be  held  "  upon  trust  f or  .  .  .  my  brothers  and  sisters  and  the 
brothers  and  sisters  of  my  said  wife  living  at  the  death  of  the 
survivor  of  my  said  wife  and  daughter  and  the  issue  then 
living  of  my  said  brothers  and  sisters  and  the  brothers  and  sisters  of 
my  said  wife  dying  in  the  lifetime  of  the  survivor  of  my  said  wife  and 
daughter  who  shall  attain  the  age  of  twenty-one  years  distributively, 
yet  so  that  the  issue  shall  participate  only  as  representing  their 
deceased  parents."  The  widow  and  A.  J.  both  survived  the  testator. 
The  widow  died  in  1897  and  A.  J.  in  1917.  It  was  held  that,  although 
apart  from  the  previous  context,  the  provisions  in  the  two  gifts  that 
issue  should  represent  the  parent  would  probably  have  had  the  effect 
of  limiting  the  word  "  issue  "  to  children,  yet  having  regard  to  the 
context  in  the  previous  provisions  which  carefully  distinguished 
between  "  issue  "  and  "  children,"  the  provision  as  to  issue  represent- 
ing their  parents  extended  the  representation  to  each  successive  genera- 
tion; and  that,  accordmgly,  "  issue  "  included  grandchildren  as  well 
as  children.  It  was  held,  also,  that  the  children  of  two  brothers  of  the 
testator's  widow  who  were  dead  at  the  date  of  the  will  were  entitled 
to  participate  {In  re  Burnham;  Carrick  v.  Carrick,  87  L.  J.  Ch.  617; 
[1918]  2Ch.  196). 

482,  483.     .     SihUy  v.  Perry,  7  Ves.  522,  was  applied,  and 

Boss  V.  Ross,  20  Beav.  645,  and  Ealvh  v.  Carrick,  11  Ch.  D.  837; 
48  L.  J.  Ch.  801,  were  distinguished  in  In  re  Timson,  [1916]  2  Ch.  362; 
85  L.  J.  Ch.  561— C.A. 

501.  Joinder  of  Causes  Action. — A  plaintif!  by  his  writ  claimed 
in  his  personal  capacity  41.  10s.  as  arrears  of  rent,  and  also  for  possession 
of  certain  premises,  and,  as  executor,  he  claimed  9L  as  arrears  of  rent 
due  to  his  testator's  estate  in  respect  of  the  same  premises.  It  was 
held  that  by  reason  of  Order  XVIII.  rule  5  there  was  a  misjoinder  of 
causes  of  action,  and  the  plaintiff  must  be  put  to  his  election  within 
fourteen  days  with  which  cause  of  action  he  would  proceed  {Tredegar 
(Lord)  V.  RoheHs,  [1914]  1  K.B.  283;  83  L.  J.  K.B.  159— C. A.). 

801.     .     The   eight  plaintiffs   were   members   of  the   National 

Union  of  Bailwaymen,  a  trade  union.  One  was  president,  another  the 
general  secretary,  three  were  assistant  secretaries,  and  the  other  three 
were  members  of  the  executive  committee.  All  the  secretaries  received 
salaries,  and  the  other  four  plaintiffs  were  paid  12s.  6d.  a  day  when 
engaged  in  the  work  of  the  union.  The  six  defendants  were  members 
of  the  Associated  Society  of  Locomotive  Engineers  and  Firemen.  In 
October,  1915,  the  several  defendants  made  speeches  at  various  meet- 
ings of  railway  men,  and  stated  that  but  for  the  conduct  of  the  plain- 
tiffs at  a  meeting  in  June,  1915,  the  railway  men  would  have  got  a 
war  bonus  in  June,  1915,  instead  of  October.  The  statement  of  claim 
alleged  that  the  defendants  conspired  to  injure  the  plaintiffs  by  publish- 
ing matter  defamatory  of  the  plaintiffs,  and  that  in  pursuance  of  such 
conspiracy  they  published  of  each  of  the  plaintiffs  in  their  offices 
defamatory  statements.  No  special  damage  was  alleged  or  proved. 
The  jury  found  that  four  of  the  defendants  had  conspired  to  slander  the 
plaintiffs,   and   that  all  the   defendants  had    slandered   the  plaintiffs; 
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they  awarded  damages  for  the  separate  slanders,  but  none  in  respect 
of  conspiracy.  Judgment  was  entered  for  each  of  the  plaintiffs  for  the 
amount  awarded  respectively,  and  for  a  declaration  that  the  four 
defendants  had  conspired  to  injure  the  plaintiffs  by  publishing  slanders 
of  them.  It  was  held  first,  that  the  causes  of  action  for  conspiracy 
to  slander  and  for  the  separate  slanders  were  not  improperly  joined  in 
one  action,  subject  to  the  Judge's  power  to  direct  separate  trials  of  the 
several  causes  of  action  if  he  thought  them  embarrassing  to  the  several 
defendants ;  secondly,  that  all  the  plaintiffs  held  an  office  of  profit  or  of 
honour,  and  that  the  action  was  therefore  maintainable  in  respect  of 
the  slanders,  without  proof  of  special  damage;  and,  thirdly,  that  as 
damage  was  the  gist  of  an  action  for  conspiracy,  and  no  damages  had 
been  awarded  in  respect  of  conspiracy,  the  declaratory  judgment  that 
the  defendants  had  conspired  had  been  wrongly  made  {Thomas  v. 
Moore,  87  L.  J.  K.B.  577;  [1918]  1  K.B.  555— C.A.). 

510.  Joint  Liability. — In  an  action  for  the  price  of  goods,  if  the 
plaintiff  has  recovered  judgment  against  a  stranger  to  the  contract,  he 
is  not  thereby  debarred  from  bringing  an  action  for  the  price  of  the 
same  goods  against  the  real  party  to  the  contract,  although  the  judg- 
ment is  still  in  force  and  unsatisfied,  for  the  contract  with  the  latt-er 
has  not  merged  in  the  judgment.  The  principle  in  King  v.  Hoare, 
14  L.  J.  Ex.  29;  13  M.  &  W.  494,  and  Kendall  v.  Hamilton,  4  App.  Gas. 
504;  48  L.  J.  C.P.  705,  was  held  limited  to  the  case  of  joint  con- 
tractors {Isaacs  &  Sons,  Lim.  v.  Salbstein,  [1916]  2  K.B.  139;  85  L.  J. 
K.B.  1433— C.A.). 

510.     .     The    plaintiffs    alleged    that    by    representations    and 

statements  made  by  one  S.  on  behalf  of  a  company,  which  were  false 
and  fraudulent  to  the  knowledge  of  both,  they  had  been  induced  to 
enter  into  an  agreement  with  the  company  under  which  they  had  paid 
to  the  company  a  sum  of  105L,  which  they  had  wholly  lost,  having 
received  none  of  the  alleged  benefits  in  consideration  of  which  they  had 
been  induced  to  pay  it,  and  they  brought  an  action  against  S.  and 
the  company  claiming  as  against  both  defendants  damages  for  fraud, 
and  as  against  the  company  by  reason  of  the  same  representations 
rescission  of  the  agreement  and  repayment  of  the  said  sum.  The 
defendant  company  made  default  in  delivering  a  defence,  and  the 
plaintiffs  thereupon  obtained  judgment  in  terms  of  their  claim  against 
them  for  rescission  of  the  agreement  and  repayment  of  the  105L  The 
action  as  against  the  defendant  S.  proceeded  to  trial  and  the  jury 
returned  a  verdict  against  him  for  damages  for  fraudulent  misrepre- 
sentation which  they  assessed  at  1051.  It  was  held  that,  as  the  plain- 
tiffs' claim  against  the  defendant  company  for  rescission  involved  as  its 
cause  of  action  only  innocent  and  not  necessarily  fraudulent  misrepre- 
sentation and  differed  in  that  respect  from  their  claim  against  both 
defendants  as  joint  tortfeasors  for  damages  for  fraudulent  misrepre- 
sentation, the  judgment  which  the  plaintiffs  had  recovered  against  the 
defendant  company  in  respect  of  the  former  claim  did  not  prevent  them 
from  suing  the  defendant  S.  upon  the  latter  claim  :  and,  therefore, 
they  were  entitled  to  judgment  against  the  defendant  S.  for  the  amount 
of  the  damages  awarded  by  the  verdict.  It  was  held  further  that, 
assuming  that  both  the  plaintiffs'  claims  depended  upon  the  same 
cause  of  action,  none  of  the  rules  of  Order  XXVII.  would  apply  to  the 
case  so  as  to  enable  the  plaintiffs,  after  having  recovered  judgment 
against  one  of  two  co-defendant  in  respect  of  that  cause  of  action,  to 
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recover  judgment  against  the  other  (Goldrei,  Foucard  &  Son  v.  Sin- 
clair, 87  L.  J.  K.B.  26;  [1918]  1  K.B.  180— C. A.). 

510.     .     In   an   action   on   a    contract   against   one   defendant 

only,  the  defendant  showed  grounds  which  were  found  to  be  reasonable 
for  believing  that  he  had  entered  into  the  contract  jointly  with  another 
person.  It  was  held  first,  that  the  Court  had  jurisdiction,  without  the 
consent  of  the  plaintiff,  to  make  an  order  directing. the  joinder  of  the 
alleged  joint  contractor  as  a  co-defendant.  It  was  held,  secondly,  that 
the  defendant  had  a  prima  facie  right  to  such  an  order,  provided  that 
it  was  so  made  as  not  to  affect  the  trial  of  the  question  whether  the, 
contract  was  in  fact  joint  or  several,  or  to  prejudice  the  plaintiff  or  the 
alleged  joint  contractor  in  regard  to  costs  (Norhury  Natzio  d  Co.  v. 
Griffiths,  87  L.  J.  K.B.  952;  [1918]  2  K.B.  369^C.A.). 

514.  Joint  Tenancy. — In  re  Jupp;  Jupp  v.  Buckwell,  1888,  39 
Ch.  D.  148;  57  L.  J.  Ch.  774,  was  distinguished,  and  In  re  Dixon; 
Byram  v.  Tiill,  [1889]  42  Ch.  D.  306,  was  followed  in  In  re  Jeffrey; 
Nussey  v.  Jeffrey,  [1914]  1  Ch.  375,  ante^  under  Husband  and  Wife. 

514.  .  A  testator  devised  freehold  houses  to  three  grand- 
children subject  to  a  life  interest  therein,  and  directed  that,  in  the 
event  of  the  death  of  either  of  the  three  grandchildren,  his  or  her  share 
was  to  go  to  the  survivors,  but  in  case  of  the  death  of  all  three  the 
houses  should  be  divided  between  all  the  testator's  children  who  might 
then  be  living.  All  the  grandchildren  survived  the  tenant  for  life  and 
one  of  them  died  an  infant.  It  was  held  that  the  gift  over  only  took 
effect  in  the  event  of  the  death  of  a  grandchild  during  the  life  tenancy ; 
that  the  devise  of  the  houses  being  in  terms  of  a  joint  tenancy  the  use 
of  the  word  "  share  "  in  the  gift  over  was  not  sufficient  to  imply  a 
tenancy  in  common;  and,  therefore,  that  the  two  surviving  grand- 
children were  entitled  to  the  houses  as  joint  tenants  (In  re  Scholfield; 
Baker  v.  Cheffins,  87  L.  J.  Ch.  510;  [1918]  2  Ch.  64). 

515.     .     In  re   Wilford's  Estate;   Taylor  v.   Taylor,   1879,   11 

Ch.  D.  267;  48  L.  J.  Ch.  243,  was  followed  in  Walker  v.  Gaskill,  [1914] 
P.  192;  83  L.  J.  P.  152.  It  was  held  that  an  agreement  between  joint 
tenants  to  make  wills  and  the  execution  of  such  wills  by  joint  tenants, 
bequeathing  the  property  the  subject  of  the  joint  tenancy  on  identical 
terms  subject  to  the  life  interest  of  the  survivor,  sever  the  joint  tenancy 
and  create  a  tenancy  in  common. 

515.     .     A  testator  gave  leasehold  property  to  his  nephews  and 

nieces  as  tenants  in  common,  and  in  case  of  the  death  of  one  or  more 
of  them  he  directed  that  the  child  or  children  of  such  one  or  more  of  his 
nephews  and  nieces  so  dying  should  be  paid  a  parent's  share.  It  was 
held  that  the  children  took  their  parent's  share  as  joint  tenants,  and  not 
as  tenants  in  common  (In  re  Clarkson;  Public  Trustee  v.  Clarkson, 
[1915]  2  Ch.  216;  84  L.  J.  Ch.  881). 

515.     .     Though  by  the  wording  of  a  will  a  class  of  persons  take 

an  interest  under  the  will  apparently  as  joint  tenants,  the  fact  that  the 
property  so  taken  has  been  held  in  trust  under  the  will  subject  to  an 
advancement  clause  is  inconsistent  with  a  joint  tenancy,  and  the 
beneficiaries  therefore  take  as  tenants  in  common  (In  re  Dunn;  Carter 
V.  Barrett,  [1916]  1  Ch.  97;  85  L.  J.  Ch.  168). 
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534.  Judgment. — Judgment  was  recovered  in  default  of  appearance 
on  cheques  given  for  a  gambling  debt.  The  judgment  creditor  assigned 
the  judgment  debt  to  a  third  person.  A  year  after  the  judgment  the 
defendant  applied  to  set  it  aside.  It  was  held  that  the  third  person 
was  in  the  position  of  a  bona  fide  holder  for  value  and  the  judgment 
ought  not  to  be  set  aside  {Harley  v.  Samson,  1914,  30  T.  L.  E.  450). 

535.     .     An  admission  of  the  plaintiff's  case  in  a  letter  written 

by  the  defendant's  solicitor  to  the  plaintiff's  solicitor  is  an  admission 
"  or  otherwise  "  under  Order  XXXII.  rule  6,  and  entitles  the  plaintiff 
to  immediate  judgment  (Ellis  v.  Allen,  [1914]  1  Ch.  904;  83  L.  J. 
Ch.  590). 

537.     .     A    creditor    recovered    judgment    against    a    married 

woman  in  default  of  appearance,  but,  through  inadvertence,  in  the 
ordinary  form  instead  of  in  the  form  appropriate  to  a  married  woman. 
After  ten  years  he  applied  to  amend  under  Order  XXVIII.  rule  11,  on 
the  ground  that  the  error  was  an  "  accidental  slip  or  omission. "  It  was 
held  that  the  case  did  not  fall  within  the  rule  (Oxley  v.  Link,  [1914] 
2  K.B.  734;  83  L.  J.  K.B.  602— C.A.  See  also  McCaughey  v.  Stringer, 
[1914]  1  Ir.  R.  73). 

639.  .  As  to  the  effect  of  sec.  5  of  the  Land  Charges  Regis- 
tration and  Searches  Act,  1888,  and  sec.  2  of  the  Land  Charges  Act, 
1900,  see  Ashburton  (Lord)  v.  Nocton,  [1915]  1  Ch.  274;  84  L.  J.  Ch. 
193;  59  S.  J.  145 — C.A.,  ante,  under  Execution. 

553.  Judicial  Separation. — A  husband  entered  an  appearance  under 
protest  and  filed  an  act  on  petition  alleging  want  of  jurisdiction  on  the 
ground  of  domicil.  On  a  summons  to  strike  out  the  act  on  petition  it 
was  held  that  the  question  should  ncrt  be  tried  on  the  summons,  but 
along  with  the  suit  itself  (Riera  v.  Riera,  1914,  31  T.  L.  R.  50; 
59  S.  J.  206). 

554.     .     A  husband  committed  acts  of  legal  cruelty  at  various 

dates  up  to  September,  1912.  The  wife,  however,  continued  to  live 
with  him  until  November,  1914,  and  there  were  acts  of  conjugal  inter- 
course up  to  March  or  April,  1914.  In  November,  1914,  the  wife  left 
her  husband,  and  in  February,  1915,  she  commenced  proceedings  for  a 
judicial  separation.  Acts  of  cruelty  by  the  husband  relied  on  after 
September,  1912,  were,  first,  his  striking  her  and  snatching  her  hat 
off  her  head,  variously  stated  as  happening  in  November,  1912,  and 
November,  1913 ;  and  secondly,  various  instances  of  abuse  and  threats 
and  accusations  of  sexual  immorality  down  to  the  time  of  parting.  It 
was  held  that  the  original  acts  of  legal  cruelty  h^d  been  condoned,  but 
that  they  had  been  revived  by  the  subsequent  matrimonial  offences, 
although  these  offences  did  not  in  themselves  amount  to  legal  cruelty 
(Moss  V.  Moss,  [1916]  P.  155;  85  L.  J.  P.  182— C.A.). 

555.  Judicial  Trustee.— Da?;is  v.  Hutchings,  [1907]  1  Ch.  356; 
76  L.  J.  Ch.  272,  was  disapproved  in  In  re  Allsop;  Whittaker  v. 
Bamford,  [1914]  1  Ch.  1 ;  83  L.  J.  Ch.  42— C.A. ,  post,  under  Trusts. 

570.  Jury. — A  member  of  a  firm  of  foreign  bankers,  which  carries 
on  business  in  London  and  is  employed  by  the  Inland  Revenue 
Commissioners  in  the  collection  of  Income  Tax  on  foreign  dividends  and 

274 


I 


5  78-593  JUKY— JUSTICES'  CLEEK.  Vol.  VII. 

is  paid  by  poundage,  is  not  employed  by  the  Inland  Ke venue  Commis- 
sioners within  the  meaning  of  sec.  9  of  the  Juries  Act,  1870,  and  the 
schedule  to  that  Act,  and  is.  not  on  that  ground  exempt  from  jury  service 
(Ex  parte  Van  Druten,  1914,  30  T.  L.  K.  198). 

678.     .     If  a  juror,  after  the  summing-up,  separates  himself 

from  his  colleagues  and,  not  being  under  the  control  of  the  Court,  con- 
verses or  is  in  a  position  to  converse  with  outsiders,  the  trial  is  abortive, 
and  the  question  of  whether  the  prisoner  was  prejudiced  is  irrelevant. 
The  Court  should  discharge  the  jury  and  recommence  the  proceedings 
(R.  V.  Ketteridge,  [1915]  1  K.B.  467;  84  L.  J.  K.B.  352;  59  S.  J.  163 
— C.C.A.j. 

578.  .  Where  at  a  criminal  trial  a  qualified  juror,  duly  sum- 
moned, was  personated  by  a  man  who  was  not  on  the  panel  and  who 
was  not  qualified  to  serve  as  a  juror  that  amounts  to  a  mistrial,  and  the 
Court  of  Criminal  Appeal  will  grant  a  venire  de  novo  {Rex  v.  Wake- 
field, 87  L.  J.  K.B.  319;  [1918]  1  K.B.  216— CCA. ). 

578.     .     The  clerk  of  assize  visited  the  jury  while  they  were 

considering  their  verdict  and  had  a  discussion  with  them  on  certain 
points  connected  with  the  case.  The  conviction  was  quashed  {R.  v. 
Willmont,  1914,  78  J.  P.  352;  30  T.  L.  E.  499— CCA.). 

578.     .     The  presence  of  a  stranger  in  the  room  where  a  jury 

are  considering  their  verdict,  even  although  he  may  not  in  any  way 
interfere  with  their  deliberations,  invalidates  the  verdict  {Goby  v. 
Wethenll,  [1915]  2  K.B.  674;  84  L.  J.  K.B.  1455). 

578.     .     In  a  civil  trial  the  jury,  after  the  summing-up  by  the 

Judge,  retired  to  consider  their  verdict,  and  returned  to  Court  after 
three  hours'  absence.  The  Judge  having  left  the  Court,  the  foreman 
of  the  jury  stated  to  the  Associate  that  they  had  agreed  on  a  verdict 
as  to  two  causes  of  action,  but  could  not  agree  as  to  a  third,  and  they 
separated  for  the  night.  The  next  morning  they  came  before  the  Judge, 
and  found  a  verdict  as  to  all  the  causes  of  action,  but  attempted  to 
attach  a  condition  thereto.  The  Judge  directed  them  that  they  could 
not  attach  any  condition  to  their  verdict,  and  they  withdrew  it.  It  was 
held  that  the  verdict  was  valid  {Fanshaiv  v.  Knowles,  [1916]  2  K.B. 
538;  85  L.  J.  K.B.  1735— C A.). 

580.     .     Where  the  Judge  thinks  it  would  be  prejudicial  to  a 

prisoner  that  argument  on  a  point  of  law  should  be  conducted  in  the 
presence  of  the  jury  the  proper  course  is  to  send  them  to  their  room 
until  the  argument  is  concluded  {Rex  v.  Thompson,  86  L.  J.  K.B. 
1321;  [1917]  2  K.B.  630— CCA.). 

591.  Justice  of  the  Peace. — As  to  the  application  of  certiorari  to  a 
conviction  by  two  Justices  one  of  whom  was  disqualified  by  interest, 
see  R.  V.  Simpson;  Ex  parte  Smithson,  [1914]  1  K.B.  66;  83  L.  J. 
K.B.  233.  See  also  R.  v.  Williams;  Ex  parte  Phillips,  [1914]  1  K.B. 
608;  83  L    J.  K.B.  528,  ante,  under  Bread. 

593.  Justices'  Clerk. — By  virtue  of  the  Criminal  Justice  Adminis- 
tration Act,  1914,  the  appointment  of  a  clerk  to  Justices  requires 
confirmation  by  the  Secretary  of  State,  who  must  take  into  consideration 
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representations  which  may  be  made  to  him  by  the  borough  council  in 
the  case  of  clerk  to  the  borough  Justices  and  by  the  Standing  Joint 
Committee  in  the  case  of  clerk  to  the  county  Justices  (sec.  34  (1) ). 
This,  however,  does  not  apply  to  clerks  at  the  Metropolitan  police  courts 
nor  clerk  to  Justices  of  the  City  of  London  or  to  clerk  to  a  stipendiary 
magistrate  other  than  a  stipendiary  appointed  under  the  Municipal 
Corporations  Act,  1882  (sec.  34  (5) ). 

595.     .     The     Criminal    Justice     Administration    Act,     1914, 

provides  that  notwithstanding  the  provisions  of  any  general  or  local 
Act  to  the  contrary,  the  salaries  of  Justices'  clerks  shall  be  fixed  and 
varied  by  the  borough  Justices  in  the  case  of  clerk  to  the  borough 
Justices,  and  by  the  Standing  Joint  Committee  in  the  case  of  clerk  to 
the  county  Justices.  But  the  borough  council  or  the  county  Justices, 
as  the  case  may  be,  and,  in  the  case  of  reduction,  the  clerk  himself,  may 
appeal  to  the  Secretary  of  State,  who  shall  thereupon  determine  the 
salary  (sec.  34  (2) ).  The  Standing  Joint  Committee  must  give  con- 
sideration to  representations  by  the  Justices  of  any  petty  sessional 
division  with  a  view  to  variation  of  the  salary  of  their  clerk  (sec.  34  (3) ). 
The  appointing  authority  may  allow  additional  remuneration  to  the 
clerk  in  respect  of  duties  not  taken  into  account  in  fixing  the  salary 
subject  to  the  approval  of  the  Secretary  of  State  (sec.  34  (4) ).  The 
foregoing  does  not  apply  to  clerks  to  the  Metropolitan  Police,  nor  to 
the  clerk  to  the  Justices  of  the  City  of  London,  nor  to  clerks  to  stipen- 
diaries other  than  stipendiaries  appointed  under  the  Municipal 
Corporations  Act,  1882  (sec.  34  (5) ). 

595.     .     The    Criminal    Justice     Administration     Act,     1914, 

provides  that  if  a  clerk  to  the  Justices  fails  without  sufficient  reason  to 
account  for  or  pay  over  any  sum  within  one  month  from  the  time 
required  to  account  or  pay  over  in  accordance  with  sec.  6  of  the  Justices' 
Clerks  Act,  1877,  he  shall  be  deemed  to  have  wilfully  omitted  to 
account  or  pay  over  within  the  meaning  of  that  section.  But  only  the 
authority  to  whom  the  account  is  to  be  rendered  or  the  sum  paid  may 
sue  for  the  amount  recoverable  from  the  clerk  (sec.  34  (6)). 

596.     .     The    Criminal    Justice    Administration    Act,     1914, 

provides  a  uniform  scale  of  Court  fees  for  all  Courts  of  summary 
jurisdiction  (sec.  6  and  Sched.  I.). 

598.  Justification. — Where  in  a  Hbel  action  the  innuendo  put  by 
the  plaintiff  upon  the  words  complained  of  includes  a  statement  which 
amounts  in  substance  to  an  allegation  that  the  words  mean  that  the 
plaintiff  has  a  general  tendency  to  commit  acts  of  a  fraudulent  character, 
and  where  the  defendant  pleads  justification  of  the  libel  as  so  interpreted 
by  the  plaintiff,  the  defendant  may  include  in  his  particulars  of  justifi- 
cation allegations  as  to  matters  which  have  occurred  within  a  reasonable 
time  after  the  date  of  publication  of  the  alleged  libel  (Maisel  v.  Financial 
Times,  Lim.  {No.  2),  [1915]  3  K.B.  336;  84  L.  J.  K.B.  2148— C.A.). 

600.     .     The  fact  that  no  replication  has  been  filed  to  a  plea  of 

justification  in  an  indictment  for  libel,  does  not  entitle  the  accused  to  be 
acquitted  on  the  ground  of  non-traverse  of  the  plea  {R.  v.  Seham 
Yousry,  1914,  84  L.  J.  K.B.  1272;  31  T.  L.  K.  27— C.C.A.). 

602.  Juvenile  Offenders. — Sec.  10  of  the  Summary  Jurisdiction 
Act,  1879,  empowered  a  Court  of  summary  jurisdiction,  with  certain 
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limitations,  to  inflict  upon  a  child  "  the  same  description  of  punishment 
as  might  have  been  inflicted  had  the  case  been  tried  on  indictment." 
The  result  was  that  in  cases  of  felony  a  fine  could  not  be  imposed  except 
where  expressly  allowed  by  some  specific  statutory  authority.  The 
Criminal  Justice  Administration  Act,  1914,  now  provides  that  a  fine  not 
exceeding  40s.  may  be  imposed  (sec.  15  (3) ). 

630.  Land  Charges. — As  to  the  effect  of  sec.  13  of  the  Judgments 
Act,  1838,  sec.  5  of  the  Land  Charges  Eegistration  and  Searches  Act, 
1888,  and  sec.  2  of  the  Land  Charges  Act,  1900,  see  Ashburton  (Lord) 
V.  Nocton,  [1915]  1  Ch.  274;  84  L.  J.  Ch.  193;  59  S.  J.  145— C.A., 
ante,  under  Execution. 

639.  Landlord  and  Tenant. — Where,  on  the  expiration  of  a  lease 
for  a  term  of  years,  the  tenant  holds  over  and  pays  rent,  and  a  tenancy 
from  year  to  year  is  thus  constituted,  it  is  a  question  of  fact  in  each  case 
whether  the  tenant  holds  upon  the  terms  of  the  expired  lease.  Where 
the  facts  show  an  express  or  implied  agreement  to  hold  upon  the  terms 
of  the  expired  lease,  then  the  law  determines  that  the  tenant  holds 
subject  to  all  the  covenants  in  that  lease  which  are  applicable  to  the 
yearly  tenancy.  Otherwise  the  tenant  holds  only  upon  the  implied 
terms  which  the  law  introduces  into  such  a  tenancy  (Wedd  v.  Porter, 
[1916]  2  K.B.  91;  85  L.  J.  K.B.  1298-C.A.). 


648. 


Carlisle    Cafe     Co.    v.     Muse,    67    L.    J.    Ch.     53, 


[Supp.  13,  p.  416],  and  Hope  v.  Cowan,  [1913]  2  Ch.  312;  82  L.  J. 
Ch.  439,  [ibid.],  were  followed  in  Goldfoot  v.  Welch,  [1914]  1  Ch. 
213;  83  L.  J.  Ch.  360.  It  was  held  that  parol  evidence  that  the 
demise  of  a  room  does  not  include  the  external  walls  is  not  admissible 
where  the  document  itself  is  unambiguous. 

656.     .     Gardner  v.  Ingram,  1889,  61  L.  T.  729,  was  followed 

in  In  re  Lancashire  and  Yorkshire  Bank's  Lease;  Davis  v.  Lancashire 
and  Yorkshire  Bank,  [1914]  1  Ch.  522;  83  L.  J.  Ch.  577.  In  that  case 
a  lease  contained  a  provision  enabling  the  lessees  to  determine  it  by 
notice  "  after  the  expiration  of  the  first  three  years  of  the  term."  It 
was  held  that  notice  to  determine  could  not  be  given  until  after  the 
expiration  of  the  three  years. 


657.     .     A  lease   contained  a   covenant  not  to   permit  "  any 

alteration  in  the  elevation  of  the  buildings  or  in  the  architectural 
decoration  thereof."  It  was  held  that  the  affixing  of  an  electric  light 
advertisement  was  not  a  breach  (Joseph  v.  London  County  Council, 
1914,  111  L.  T.  276;  30  T.  L.  R.  508). 

657.     .     A  lease  contained  the  usual  covenant  not  to  assign  or 

sub-let  without  the  lessor's  consent,  such  consent  not  to  be  withheld 
to  a  respectable  and  responsible  tenant.  Consent  was  asked  in  respect 
of  such  a  tenant,  but  was  not  granted  promptly.  The  lessee  waited 
eleven  days,  and  then  assigned  without  consent.  It  was  held  that  the 
cons'ent  had  been  "  withheld  "  and  that  he  was  entitled  to  assign  {Lewis 
&  Allenby  v.  Peggc,  [1914]  1  Ch.  782;  83  L.  T.  Ch.  387). 

657.     .     A  tenant  who  has  in  fact  paid  the  landlord's  property 

tax  under  the  Income  Tax  Act,  1853,  sec.  40,  and  the  Revenue  No.  1 
Act,  1864,  sec.  15,  is  entitled  to  deduct  the  amount  of  the  tax  from 
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the  rent,  and  the  landlord  is  bound  to  allow  the  deduction,  notwith- 
standing that  the  tenant  has  refused  to  produce  to  the  landlord  the 
receipt  for  the  tax,  or  other  evidence  that  it  has  been  paid  (North 
London  and  General  Property  Co.  v.  Moy,  Lim.,  87  L.  J.  K.B.  986; 
[1918]  2  K.B.  439— C. A.). 

657.  .  A  lessee  covenanted  to  pay  "  all  rates,  taxes,  assess- 
ments ..."  The  lessor  was  assessed  to  inhabited  house  duty,  and, 
having  paid  it,  sought  to  recover  it  from  the  lessee.  It  was  held  that 
this  was  an  ' '  assessment, ' '  and  that  he  could  recover  it  from  the  lessee 
as  paid  upon  an  implied  request  by  the  lessee  (Eastwood  v.  McNab, 
[1914]  2  K.B.  361 ;  83  L.  J.  K.B.  941). 

* 

657.     .     In  negotiations  for  a  lease  it  was  agreed  that  if  the 

plaintiff  put  the  drains  of  a  house  into  sound  and  proper  condition  the 
defendant  would  accept  a  lease  of  the  premises.  On  this  understand- 
ing the  defendant  executed  a  lease  and  went  into  possession.  The 
lease  contained  a  covenant  by  the  defendant  to  pay  outgoings  and  to 
keep  in  repair,  but  no  covenant  by  the  plaintiff  to  put  the  drains  in 
repair.  The  plaintiff  in  fact  never  performed  her  contract  to  put  the 
drains  into  proper  condition.  Some  years  later  diphtheria  broke  out  in 
the  house,  and  the  local  authority  ordered  that  the  drains  should  be 
repaired.  It  was  held  that  the  outgoings  which  the  defendant  had 
covenanted  to  pay  were  outgoings  in  connection  with  the  drains  as 
properly  repaired  by  the  plaintiff  in  accordance  with  her  contract,  and 
that,  therefore,  the  defendant  was  not  liable  for  the  cost  of  the  work 
which  had  been  ordered  bv  the  local  authority  (Henman  v.  Berliner, 
87  L.  J.  K.B.  984;  [1918]  "^2  K.B.  236). 

657.     .     The  sale  of  overcoats  (not  being  mackintoshes)  and 

sports  jackets  was  held  to  be  a  breach  of  a  covenant  not  to  carry  on  on 
the  premises  any  business  other  than  that  of  hosier,  or  hatter  and 
mercer,  including  the  sale  of  fancy  waistcoats  and  mackintoshes 
(Wartski  v.  Mealier,  1914,  110  L.  T.  473;  58  S.  J.  339). 

657.     .     A  lease  contained  a  covenant  to  erect  premises  by  a 

specified  date  and  to  repair  and  maintain  them.  After  the  specified 
date  the  lessor  accepted  rent.  It  was  held  that  the  covenant  to  erect 
was  not  a  continuing  one  and  had  been  waived,  and  that  as  there  was 
no  building  on  the  land  there  was  nothing  upon  which  the  covenant  to 
repair  and  maintain  could  operate  (Stephens  v.  Junior  Army  and  Navy 
Stores,  [1914]  2  Ch.  516;  84  L.  J.  Ch.  56— C.A.). 

657.     .     Where  an  agreement  for  a  lease  provided  that  the  lease 

should  contain  a  covenant  not  to  assign  without  the  written  consent  of 
the  lessor,  such  consent  not  to  be  unreasonably  or  vexatiously  withheld, 
it  was  held,  first,  that  the  lessor  was,  on  the  facts,  justified  in  refusing  to 
give  the  consent,  without  stating  any  reason  for  such  refusal,  and, 
secondly,  that  the  covenant  ran  with  the  land  and  bound  the  assigns  of 
the  lessee  although  they  were  not  mentioned  therein  (Goldstein  v. 
Sanders,  [1915]  1  Ch.  549;  84  L.  J.  Ch.  386).  On  the  second  point,  see 
also  In  re  Stephenson  &  Co.;  Poole  v.  The  Company  (No.  2),  [1915] 
1  Ch.  802;  84  L.  J.  Ch.  563. 

660.     .     A  lessor  demised  a  part  of  certain  premises  to  A.  with 

an  express  covenant  for  quiet  enjoyment,  and  obtained  a  covenant  from 
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A.  that  he  would  carry  on  on  the  premises  the  business  of  a  restaurant. 
He  subsequently  demised  another  part  of  the  premises  to  B.  for  the 
purpose  of  carrying  on  a  business  which  did  not  necessarily  involve  the 
disturbance  of  A.'s  business.  B.  licensed  two  persons  to  hold  auctions 
on  his  premises,  and  gave  them  the  right  to  remove  his  shop  window 
for  that  purpose,  and  the  licensees  used  the  shop  for  carrying  on 
auctions  open  to  the  street  of  an  objectionable  and  fraudulent  character. 
It  was  held  that  the  lessor  was  not  liable  in  damages  for  the  act  of  B. 
or  his  licensees  in  carrying  on  business  so  as  to  cause  a  nuisance  and 
disturbance  of  the  restaurant  business  merely  because,  while  com- 
plaining of  the  acts  of  B.  or  his  licensees,  he  continued  to  accept  rent 
from  B.,  and  did  not  take  every  possible  step  short  of  an  action  to  put  a 
stop  to  the  nuisance  {Malzy  v.  Eichholz,  [1916]  2  K.B.  308;  85  L.  J. 
K.B.  1132— C.A.). 

662.     .     A  lease  for  twenty-one  years  contained  a  covenant 

that  on  the  surrender  of  the  lease  at  the  expiration  of  the  first  eleven 
years  they  would  grant  a  new  lease  for  twenty-one  years,  and  "  so  often 
as  every  eleven  years  of  the  said  term  shall  expire  the  lessors  will  grant 
and  demise  unto  the  lessee  such  new  lease."  It  was  held  that  this 
conferred  a  perpetual  right  of  renewal  at  the  expiration  of  every  suc- 
ceeding eleven  years  (Wyhn  v.  Conway  Corporation,  [1914]  2  Ch.  705; 
84  L.  J.  Ch.  203;  30  T.  L.  R.  666— C. A.). 

664.     .     In  a  lease  made  in  1913  there  was  a  covenant  by  the 

lessor  to  insure  and  keep  insured  the  demised  premises  "  against  loss 
or  damage  by  fire  in  some  insurance  office  of  repute  "  in  the  sum  of 
3,000Z.,  and  in  case  of  destruction  of  or  damage  to  the  premises  by  fire, 
to  lay  out  the  moneys  received  in  respect  of  such  insurance  in  reinstat- 
ing the  premises,  and,  in  case  such  moneys  should  be  insufficient  for 
that  purpose,  to  make  good  the  deficiency  out  of  her  own  moneys; 
there  were  also  covenants  by  the  lessees,  first,  to  repay  to  the  lessor 
the  sums  expended  by  the  lessor  in  insuring  the  demised  premises 
"  against  loss  or  damage  by  fire  ";  secondly,  to  keep  the  premises  in 
repair  "  except  in  case  of  destruction  or  damage  by  fire  ";  thirdly,  to 
yield  up  the  premises  in  good  repair  at  the  expiration  of  the  lease  to  the 
lessor,  ' '  damage  by  fire  excepted  ' ' ;  and  fourthly,  not  to  do  anything 
whereby  the  policy  of  assurance  "  against  loss  or  damage  by  fire  " 
might  be  invalidated.  The  lessor  insured  the  premises  in  an  office  of 
repute,  whose  policy — according  to  the  invariable  practice  of  such 
offices — excepted  liability  caused  by  military  operations.  The  premises 
were  subsequently  destroyed  by  fire  caused  by  the  dropping  of  an 
incendiary  bomb  from  an  enemy  aircraft.  It  was  held  that  the  lessor 
was  liable  for  the  loss  which  had  occurred  through  the  fire  upon  the 
literal  construction  of  her  covenant;  that  the  evidence  given  de  bene 
esse,  as  to  the  excepted  risks  usually  contained  in  policies  of  fire  insur- 
ance, was  inadmissible;  and  that,  even  assuming  its  admissibility,  as 
the  evidence  showed  that  there  were  many  cases  insured  against  in 
some  offices  which  were  not  insured  against  in  others,  no  sufficiently 
settled  practice  had  been  proved  so  as  to  give  the  plain  words  of  the 
insurance  covenant  any  satisfactory  secondary  meaning  {Enlayde,  Lim. 
V.  Roberts,  86  L.  J.  Ch.  149;  [1917]  1  Ch.  109). 

664.     .     A  lease  made  in  1905  contained  a  covenant  by  the 

lessee  to  insure  against  loss  and  damage  by  fire  in  a  specified  office  or 
offices.     The  policy  effected  was  in  the  ordinary  form  of  one  of  the 
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specified  offices,  with  an  exception  against  loss  or  damage  occasioned 
by  or  happening  through  foreign  enemy.  The  lessor  required  the 
lessee  to  insure  against  fire  if  caused  by  hostile  aircraft,  and,  on  non- 
compliance, claimed  possession  of  the  premises  for  the  breach  of 
covenant.  It  was  held  that  the  covenant  was  not  to  eifect  an  absolute 
insurance  against  fire  arising  from  every  cause,  but  to  take  out  the 
usual  policy  of  the  specified  company  at  the  date  of  the  lease,  or  during 
its  currency;  that  evidence  was  admissible  that  such  policy  never 
covered  loss  or  damage  from  fire  occasioned  by  hostile  aircraft,  and 
that  the  evidence  tendered  was  sufficient  to  prove  that  it  did  not;  and 
consequently  that  there  had  been  no  breach  by  the  lessee  of  his  cove- 
nant to  insure  {Upjohn  v.  Hitchens.  Upjohn  v.  Ford,  87  L.  J.  K.B. 
1206;  [1918]  2  K.B.  48— C.A.). 

666.     .     On  the  rule  in  Cavalier  v.  Pope,   [1906]  A.C.  428; 

75  L.  J.  K.B.  609,  compare  the  two  Scottish  cases  of  Mcllwaine  v. 
Stewart's  Trustees,  [1914]  S.  C.  934,  and  Mellon  v.  Henderson,  [1913] 
S.  C.  1207,  in  the  latter  of  which  Cavalier  v.  Pope  was  distinguished  on 
the  ground  that  a  common  stair  was  not  included  in  the  lease  and 
remained  under  the  control  of  the  landlord,  who  was  bound  to  keep  it 
reasonably  safe  for  tenants  and  others  using  jt  as  a  means  of  access. 

666.  .  Miller  v.  Hancock,  [1893]  2  Q.B.  177,  was  dis- 
tinguished in  Lucy  v.  Bawden,  [1914]  2  K.B.  318;  83  L.  J.  K.B.  523, 
post,  under  Staircase. 

666.     -.     The  father  of  the  plaintiff,  who  was  an  infant,  took 

from  the  defendants  a  room  in  a  house.  There  was  no  undertaking  by 
the  defendants  to  keep  the  premises  in  repair.  The  railings  attached 
to  the  area  steps  were  dangerous  owing  to  gaps,  and  the  plaintiff  was 
injured  by  falling  down  the  steps.  It  was  held  that  the  plaintiff  could 
not  recover  against  the  defendants  either  for  negligence  or  nuisance 
(Dobson  V.  Horsley,  [1915]  1  K.B.  634;  84  L.  J.  K.B.  399; 
31  T.  L.  E.  12— C.A.). 

666.  .  By  a  lease  dated  May  24,  1904,  for  a  term  of  twenty- 
one  years,  the  lessee  covenanted  that  he  would  in  the  year  1909,  and 
also  in  the  year  1916,  if  the  lease  so  long  lasted,  execute  certain  repairs 
to  the  demised  premises.  The  lease  also  provided  that  if  the  lessee 
should  die  during  the  continuance  of  the  term,  and  if  his  executors 
were  desirous  of  determining  the  lease,  they  could  do  so  on  March  1  in 
any  year  of  the  term  by  giving  the  lessor  six  months'  previous  notice. 
The  lessee  died  in  1915,  and  his  executors  gave  the  necessary  notice  to 
determine  the  lease  on  March  1,  1916,  upon  which  date  it  came  to  an 
end.  No  repairs  pursuant  to  the  covenant  referred  to  had  then  been 
executed  by  the  executors.  It  was  held,  that,  as  the  lease  had  lasted 
into  the  year  1916,  the  executors  had  come  under  an  obligation  to  per- 
form the  covenant  and  to  execute  the  repairs  specified  therein,  and  that 
as  by  giving  notice  to  terminate  the  lease  they  had  put  it  out  of  their 
power  so  to  do  after  March  1,  1916,  they  were  liable  to  perform  the 
covenant  between  January  1,  1916,  and  March  1,  1916  (Kirklinton  v. 
Wood,  86  L.  J.  K.B.  319;  [1917]  1  K.B.  332). 

666.     .     By  an  indenture  of  lease  the  lessee  covenanted  that 

he  would  "  from  time  to  time  during  the  said  term  at  his  own  cost 
(being  allowed  all  necessary  materials  for  this  purpose  (to  be  previously 
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approved  in  writing  by  the  lessors)  and  carting  such  materials  free  of 
cost  a  distance  not  exceeding  five  miles  from  the  farm)  when  and  so 
often  as  need  shall  require  well  and  substantially  repair  and  maintain 
.  .  .  amend  and  keep  the  farm  house  stable  land  and  premises  "  in 
repair.  The  premises  being  out  of  repair,  the  lessee  applied  to  the 
present  lessor  for  materials  necessary  for  the  repairs,  but  the  lessor 
failed  to  supply  them.  The  lessors  had  not  called  upon  .the  lessee 
to  execute  the  repairs.  It  was  held  that  the  words  of  the  lease  did  not 
constitute  a  covenant  by  the  lessors  to  supply  the  materials,  but  were 
merely  a  qualification  of  the  lessee's  covenant  to  repair.  It  was  held 
further,  that  evidence  of  a  custom  that  the  landlord  should  provide 
the  tenant  with  materials  necessary  for  the  proper  repair  of  the 
demised  premises,  and  that  the  tenant  should  repair  and  maintain  the 
same  with  such  materials,  was  inadmissible  as  being  inconsistent  with 
the  terms  of  the  lease  {Westacott  v.  Hahn,  87  L.  J.  K.B.  555;  [1918] 
1  K.B.  495— C.A.). 

666.  .  Where  a  notice,  given  by  a  lessor  to  his  lessee,  pur- 
suant to  sec.  14  (1)  of  the  Conveyancing  Act,  1881,  to  remedy  specific 
breaches  of  a  covenant  to  repair,  is  partly  complied  with,  the  accept- 
ance afterwards  of  rent  by  the  lessor,  although  a  waiver  of  the  for- 
feiture of  the  lease  at  the  time  such  rent  is  due,  does  not  deprive  the 
lessor  of  his  right  of  re-entry  if  the  breaches  are  continuing  (New  River 
Co.  V.  Crumpton,  86  L.  J.  K.B.  614;  [1917]  1  K.B.  762). 

666.     .     Where  a  tenant  takes  a  lease  of  land  adjoining  other 

land  in  the  occupation  of  his  landlord,  on  which  there  are  yew  trees 
whose  branches  at  the  date  of  the  commencement  of  the  lease  over- 
hang the  demised  land  so  as  to  be  within  reach  of  horses  thereon,  he 
takes  that  land  as  he  finds  it,  and  the  landlord  owes  him  no  duty  to 
prevent  the  overhanging  branches  from  causing  damage,  and  if  during 
the  tenancy  one  of  the  tenant's  horses  eats  of  the  leaves  and  dies,  the 
landlord  is  not  liable  (Cheater  v.  Cater,  87  L.  J.  K.B.  449;  [1918]  2 
K.B.  439— C. A.). 

666.     .     The  defendants  demised  to  the  plaintiffs  rooms  in  a 

building  for  an  artificial  flower  and  millinery  business,  covenanting  to 
keep  the  roof  in  a  good  and  tenantable  condition;  and  they  retained 
possession  and  control  of  the  roof.  The  downfall  pipe  from  the  gutter 
on  the  roof  became  choked  with  rubbish  apparently  thrown  from  the 
floor  above,  and  there  was  an  overflow  of  water  into  the  plaintiffs* 
rooms  below.  Except  for  this  obstruction  the  roof  was  in  good  and 
tenantable  condition,  and  the  defendants  had  no  notice  of  the  obstruc- 
tion. It  was  held  that  the  defendants  were  liable  on  their  covenant, 
as  the  rule  that  a  landlord  who  has  covenanted  to  repair  is  entitled  to 
notice  of  defects  does  not  apply  where  he  retains  possession  and  control 
of  the  premises  to  which  his  covenant  relates  (Melles  &  Co.  v.  Holme, 
87  L.  J.  K.B.  942;  [1918]  2  K.B.  100). 

666.     .     A  suite  of  offices  in  a  block  of  buildings  was  let  by  the 

freeholders,  G.'s  trustees,  to  B.  &  Co.  at  a  rent  of  115/.,  and  a  further 
smaller  sum  as  "  additional  rent  for  cleaning  the  said  rooms  by  the 
housekeeper  appointed  for  the  time  being  by  the  landlords."  Two 
other  suites  were  let  by  the  same  lessors  to  W.  and  S.  respectively, 
each  of  the  leases  reserving,  besides  the  principal  rent,  a  further 
smaller  rent  for  services  described  in  substantially  the  same  language 
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as  that  used  in  the  letting  to  B.  &  Co.  During  the  continuance  of 
those  tenancies,  in  1909,  the  freehold  reversion  in  the  block  of  buildings 
was  purchased  by  the  defendant  company,  who  afterwards  let  a  suite 
of  offices  to  K.  &  Co.  at  a  rent  of  310L,  "  also  361.  8s.  per  annum  for 
the  services  of  the  housekeeper,"  and  undertook  by  the  lease  "  to 
appoint  and  pay  a  housekeeper  to  be  in  attendance  between  the  hours 
of  8  A.M.  and  10  p.m.  of  each  weekday,  who  shall  act  as  the  servant  of 
the  lessors  in  cleaning  the  rooms  (windows  and  skylights  excepted) 
being  appointed  for  that  purpose  in  charge  thereof  by  the  lessees." 
Later  the  company  let  another  suite  to  O.  &  Co.  at  a  rent  of  1601. , 
"  also  6s.  per  week  for  the  services  of  the  housekeeper,"  with  an  under- 
taking by  the  lessors  similar  to  that  in  the  lease  to  K.  &  Co.  In  1917, 
the  housekeeper,  who  had  been  .residing  in  the  block  of  offices,  ceased 
to  reside  there,  and  thenceforth  these  offices  were  placed  in  the  charge 
of  a  housekeeper  who  resided  at  the  top  of  an  entirely  separate  block 
of  offices,  some  sixty  yards  distant,  of  which  also  she  had  charge,  and 
who  attended  at  the  first  mentioned  offices  only  occasionally  and  for  a 
few  minutes  at  a  time.  It  w^as  held,  in  regard  to  the  first  three  lettings 
by  G.'s  trustees,  that  there  was  an  implied  correlative  obligation  on 
the  part  of  the  lessors  to  provide  the  services  for  which  the  respective 
lessees  were  under  a  corresponding  obligation  to  pay  the  additional 
rent,  and  that  the  obligation  to  provide  the  services  had  reference  to 
the  subject-matter  of  the  tenancies,  within  the  meaning  of  sec.  11  of 
the  Conveyancing  Act,  1881,  as  it  affected  the  value  thereof;  and 
therefore  that,  at  any  rate  in  the  cases  of  the  leases  to  W.  and  S. 
which  were  under  seal,  the  implied  covenants  ran  with  the  reversion 
so  as  to  bind  the  company  as  assignees  thereof;  but  that  according  to 
the  construction  of  the  leases  there  was  no  obligation  to  provide  a 
resident  housekeeper,  but  only  to  have  the  offices  cleaned  by  a  person 
in  charge  of  the  property,  and  that  consequently,  and  according  to  the 
evidence,  there  had  been  no  breach  of  such  obligation.  As  regards 
the  leases  to  K.  &  Co.  and  O.  S.  &  Co.,  it  was  held  that  there 
had  been  breaches  by  the  lessors  of  their  express  covenants 
to  appoint  and  pay  a  housekeeper  to  be  in  attendance  during  the  hours 
specified;  but  that  the  proper  remedy  was  damages  and  not  specific 
performance  {Barnes  v.  City  of  London  Real  Property  Co.  Webster 
V.  Same  Co.  Sollas  v.  Same  Co.  Kersey  &  Co.  v.  Same  Co.  Oakley, 
Sollas  d-  Co.  V.  Same  Co.,  87  L.  J.  Ch.  601;  [1918]  2  Ch.  18). 

671.     .     The  assignee  of  a  lease  died  intestate  leaving  no  estate. 

Her  son  continued  to  collect  the  rents,  paid  the  ground  rent  to  the 
lessors  in  his  mother's  name,  and  paid  over  the  balance  to  his  sister 
until  her  death,  and  then  held  it  for  such  as  might  be  entitled  to  it.  It 
was  held  that  the  term  had  never  vested  in  him  so  as  to  make  him 
liable  by  reason  of  privity  of  estate,  and  that  he  was  not  liable  on  the 
covenants  in  the  lease  (Stratfordr-on-Avon  Corporation  v.  Parker, 
[1914]  2  K.B.  562;  83  L.  J.  K.B.  1309). 

677.     .     As  to  the  effect  of  payment  of  rent  in  advance  by  a 

tenant  between  the  registration  of  a  writ  of  elegit  by  a  judgment  creditor 
of  the  landlord  (possessing  merely  an  equity  of  redemption)  and  before 
the  appointment  of  a  receiver,  see  Ashhurton  (Lord)  v.  Nocton,  [1915] 
1  Ch.  274;  84  .L.  J.  Ch.  193;  59  S.  J.  145— C. A.,  ante,  under 
Execution. 

685.     .     A  lessor,  by  an  agreement  in  writing  not  under  seal, 

agreed  to  let  certain  premises  to  a  tenant  for  a  term  of  fifteen  years. 
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The  tenant  assigned  the  term  by  deed  to  mortgagees,  who  accepted  the 
assignment,  but  never  executed  the  deed  nor  took  possession  of  the 
premises.  Th^  lessor  sued  the  mortgagees  for  rent  of  the  premises. 
It  was  held  that  they  were  not  liable  (Purchase  v.  Lichfield  Brewery 
Co.,  [1915]  1  K.B.  184;  84  L.  J.  K.B.  742). 

687.  .  As  to  the  effect  of  payment  of  rent  to  a  person  wrong- 
fully claiming  it,  upon  sec.  9  of  the  Eeal  Property  Limitation  Act, 
1833,  see  Mitchell  v.  Mosley,  [1914]  1  Ch.  438;  83  L.  J.  Ch.  135,  post^ 
under  Limitation. 

698.     .     Lessors  covenanted  not  to  demise  the  adjoining  ground 

'  *  for  the  erection  of  any  building  ,  .  .  nor  to  suffer  the  erection  of  any 
such  building,"  exceeding  15  feet  7  inches  in  height.  The  successors 
in  title  of  the  lessors  erected  a  building  exceeding  the  prescribed  height. 
It  was  held  that  the  covenant  did  not  mean  that  the  lessors  were  not 
to  erect  a  building  exceeding  the  prescribed  height,  but  only  that  they 
were  not  to  let  the  land  for  that  purpose  or  to  permit  it  if  let  to  be  used 
for  that  purpose,  and  that  there  was  no  breach  of  covenant  (Palliser  v. 
Dover  Corporation,  1914,  110  L.  T.  619;  58  S.  J.  379). 

712.     .     The  lessor  of  a  block  of  houses  served  upon  the  lessee 

a  notice  in  writing  under  sec.  14  (1)  of  the  Conveyancing  Act,  1881, 
with  a  schedule  of  dilapidations  purporting  to  specify  the  particular 
breaches  of  the  repairing  covenants  contained  in  the  lease  that  were 
complained  of.  The  schedule  dealt  with  the  repairs  required  to  be  done 
to  all  the  houses  under  general  headings,  and  only  specified  repairs 
required  to  be  done  to  particular  houses  in  one  or  two  instances.  The 
schedule  concluded  as  follows:  "  and  note  that  the  completion  of  the 
items  mentioned  in  this  schedule  does  not  excuse  the  execution  of  other 
repairs  if  found  necessary. ' '  It  was  held  that  the  notice  was  sufficient 
to  comply  with  the  statute,  and  that  the  fact  that  the  notice  called  upon 
the  lessee  to  do  repairs  which  he  might  not  be  liable  to  do  under  his- 
covenant  to  repair  did  not  make  the  notice  bad  (Fox  v.  Jolly,  [1916} 
1  A.C.  1;  84  L.  J.  K.B.  1927;  31  T.  L.  E.  579— H.L.). 

712.     .     Where  a  lessee  declines  to  accept  the  conditions  on 

which  the  Court  is  prepared,  under  sec.  14  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  to  grant  him  relief  against  forfeiture- 
occasioned  by  a  breach  of  a  repairing  covenant  contained  in  the  lease, 
the  Court  has  jurisdiction  under  sec.  4  of  the  Conveyancing  and  Law  of 
Property  Act,  1882,  to  make,  upon  terms,  a  vesting  order  in  favour  of 
a  sub-lessee,  even  although  such  sub-lessee  has  committed  a  breach  of 
a  repairing  covenant  contained  in  his  sub-lease  (Hurd  v.  Whaley,. 
[1918]  1  K.B.  448;  118  L.  T.  593;  34  T.  L.  E.  253). 


VOLUME  VIII. 

6.  Lands  Glauses  Acts. — Powers  conferred  upon  a  tramway  com- 
pany to  take  land  for  "  all  .  .  .  necessary  and  convenient  .  .  . 
buildings  .  .  .  for  the  due  and  efficient  working  of  the  .  .  .  tram- 
ways "  were  held  not  to  extend  to  taking  land  for  housing  the  staff  {West 
India  Electric  Co.  v.  Kingston  Corporation,  [1914]  A.C.  986;  83  L.  J, 
P.C.  380— P.C.). 
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18.     .     The  value  of  land  for  the  purposes  of  compensation  is 

the  value  to  the  owner  and  not  that  to  the  taker.  If,  therefore,  the 
owner  held  subject  to  restrictions  which  will  not  affect  the  taker,  the 
effect  of  such  restrictions  must  be  t-aken  into  account  {Corrie  v. 
MacDermott,  [1914]  A.C.  1056;  83  L.  J.  P.C.  370— P.C). 

18.     .     In  re  Lucas  and  ChesterfieW  Gas  and  Water  Board, 

[1909]  IK.B.  16;  77  L.J.  K.B.  1009,  [Supp.  13,  p.  421],  was  approved 
and  applied  in  Cedar  Rapids  Manufacturing  Co.  v.  Lacoste,  [1914]  A.C. 
569;  83  L.  J.  P.C.  162— P.C,  and  it  was  held  that  where  there  is  a 
value  above  the  bare  agricultural  value  of  land  compulsorily  taken, 
consisting  in  a  possibility  of  its  use  for  a  certain  undertaking,  the  price 
is  not  to  be  calculated  as  a  proportional  part  of  the  whole  value  of  such 
undertaking,  but  is  such  price  above  bare  agricultural  value  as  possible 
intending  undertakers  would  give. 

18.     .     Where   the   owner  of  two  contiguous  pieces  of  land, 

which  he  has  separately  acquired,  sells  under  compulsion  a  strip  of  one 
piece  without  any  reference  to  his  interest  in  the  other  piece,  the 
purchase  price  of  the  strip  must  be  ascertained  without  reference  to  the 
other  piece,  although  the  vendor  has,  after  the  purchase  has  been  agreed 
upon,  dealt  with  the  two  properties  as  one  building  site  (South -East em 
Railway  v.  London  County  Council,  [1915]  2  Ch.  252;  84  L.  J.  Ch.  756 
— C.A.). 

19.     .     The  powers  of  a  corporation  enabled  them  to  acquire 

land,  but  not  so  as  to  interfere  with  the  main  structure.  They  desired 
to  take  the  forecourt  of  a  chapel,  which  would  have  the  effect  of  prac- 
tically destroying  the  means  of  access  unless  extensive  structural 
alterations  were  carried  out.  It  was  held  that  this  was  an  "  inter- 
ference "  with  the  main  structure,  and  that  the  forecourt  could  not  be 
taken  (Genders  v.  London  County  Council,  [1915]  1  Ch.  1;  84  L.  J. 
Ch.  42;  31  T.  L.  E.  34— C.A.). 

19.     .     The    basis    of    a    claim    to    compensation    for    lands 

injuriously  affected  by  severance  is  that  the  lands  taken  are  so  connected 
with  the  lands  left  that  the  owner  of  the  latter  is  less  able  to  use  or 
dispose  of  them  to  advantage  by  reason  of  the  severance;  but  where 
an  owner  of  land  has  converted  one  large  holding  into  a  great  number  of 
small  and  separate  holdings,  with  no  common  connection  except  that 
he  is  the  owner  of  them  all,  he  is  not  entitled  to  damages  for  the 
injuriously  affecting  of  the  lands  by  severance  in  consequence  of  the 
construction  of  a  railway  through  them  (Holditch  v.  Canadian  Northern 
Ontario  Railway,  [1916]  1  A.C.  536;  85  L.  J.  P.C.  107— P.C). 

20.     .     The  doctrine  of  "  special  adaptability  "  was  held  to 

have  no  application  because  there  was  no  competition,  in  the  case  of  a 
piece  of  leasehold  land  over  which  a  railway  ran,  upon  its  acquisition  at 
the  expiration  of  the  lease  (Sidney  v.  North-Eastern  Railway,  [1914] 
3  K.B.  629;  83  L.  J.  K.B.  1640). 

23.     .     Where  part  of  mortgaged  land  is  taken  the  mortgagees 

in  possession  are  entitled  to  compensation  for  damage  by  reason  of  the 
residue  being  injuriously  affected  by  the  execution  of  works  by  the 
promoters  of  the  undertaking  (R.  v.  Middlesex  (Clerk  of  the  Peace), 
|1914]  3  K.B.  259;  83  L.  J.  K.B.  1773). 
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24,  26.     .     In  re  Lloyd  and  North  London  Railway,    [1896] 

2  Ch.  397;  65  L.  J.  Ch.  626,  was  followed  in  In  re  Griggs;  Ex  -parte 
London  School  Board,  [1914]  2  Ch.  547;  83  L.  J.  Ch.  835— C.A., 
where  there  were  allowed,  as  part  of  the  costs  incidental  to  the  taking 
of  purc;hase  money  out  of  Court,  the  costs  of  an  application  in  Probate 
for  leave  to  presume  the  death  of  a  child  and  the  costs  of  obtaining, 
administration  to  the  estates  of  two  children  who  predeceased  the  tenant 
for  life.  The  costs  of  taking  counsel's  opinion  as  to  the  persons  entitled 
to  the  money  were  disallowed. 

43.  Land  Taxes  (Finance  (1909-10)  Act,  1910) .—A.  carried  on 
the  business  of  a  "  land  developer  "  by  purchasing  land,  cutting  it  up 
into  plots,  and  selling  them  to  various  purchasers  under  agreements 
which  provided  for  payment  of  the  purchase-money  by  instalments  and 
for  the  execution  of  conveyances  on  payment  of  the  balance  thereof^ 
On  the  signing  of  the  agreements  the  purchasers  took  possession  of 
the  plots.  The  Commissioners  assessed  A.  for  undeveloped  land  duty 
in  respect  of  certain  of  these  plots,  but  the  purchasers,  although  in 
possession  under  their  agreements,  had  not  completed  their  purchases, 
nor  received  their  conveyances.  A.  appealed  to  a  referee  on  the  ground 
that  he  was  not  the  owner  of  the  land,  and  was  not  therefore  liable  to 
pay  the  duty.  The  referee  decided  that  the  appellant  was  the  owner, 
and  therefore  liable.  It  was  held  that  at  the  date  of  the  assessment 
A.  was  not  the  "  owner  "  of  the  land  in  question  within  sec.  41  of  the 
Act,  [Supp.  13,  p.  424],  and  had  been  wrongly  assessed  to  this  duty  in* 
respect  thereof  (Allen  v.  Inland  Revenue  Commissioners,  [1914]  2  K.B.. 
327 ;  83  L.  J.  K.B.  649— C.A.). 

43.     .     A  sale  "  in  the  open  market  "  within  the  meaning  of 

sec.  25  (1)  of  the  Act,  [Supp.  13,  p.  424],  means  a  sale  open  to  every 
possible  purchaser,  though  not  necessarily  a  sale  by  auction  or  without 
reserve,  so  that  the  special  need  of  a  particular  purchaser  must  be  taken 
into  consideration.  A  "  willing  seller  "  means  a  free  agent  who  cannot 
be  compelled  to  sell  (Inland  Revenue  Commissioners  v.  Clay  (or 
Buchanan),  [1914]  3  K.B.  466;  83  L.  J.  K.B.  1425— C.A.). 

43.     .     In    valuing    land,    all    unsevered    vegetable    growths,. 

whether  natural  or  artificial,  transitory  or  permanent,  emblements  or 
not  emblements,  must  be  included  in  the  gross  value  under  sec.  25  (1) 
of  the  Act,  [Supp.  13,  p.  424],  but  the  growing  grass  must  be  deducted' 
under  sec.  25  (2),  [Supp.  13,  p.  425],  (Inland  Revenue  Commissioners 
V.  Smyth,  [1914]  3  K.B.  406;  83  L.  J.  K.B.  913). 

43.     .     As  to  the  meaning  of  "  structure  "  in  sec.  25  (2)  of  the 

Act,  [Supp.  13,  p.  425],  see  ibid. 

43.     .     Building  land  within  sec.   25  of  the  Act,   [Supp.   13, 

p.  425],  does  not  mean  any  land  upon  which  houses  can  be  built,  but 
land  which  has  a  greater  value  for  building  purposes  than  agricultural 
land  (Waite's  Executors  v.   Inland  Revenue   Commissioners,    [1914] 

3  K.B.  196;  83  L.  J.  K.B.  1617— C.A.). 

43.     .     The  value  of  sporting  rights  should  not  be  included  in 

the  valuation  of  land  for  agricultural  purposes  under  sec.  26  (1)  of  the 
Act,  [Supp.  13,  p.  426],  (Inland  Revenue  Commissioners  v.  Hunter; 
Hunter  v.  Inland  Revenue  Commissioners,  [1914]  3  K.B.  423;. 
84  L.  J.  K.B.  135). 
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43.     .     Lumsden  v.   Inland  Revenue   CommissioneTS,    [1913] 

S  K.B.  809;  82  L.  J.  K.B.  1275,  [Supp.  13,  p.  430],  was  affirmed, 
[1914]  A.C.  877;  84  L.  J.  K.B.  45— H.L.,  and  followed  in  Inland 
Revenue  Commissioners  v.  Hewitt,  1914,  109  L.  T.  896  and  in  Inland 
Revenue  Commissioners  v.  Walker,  [1915]  A.C.  509;  84  L.  J.  P.C.  115 
— H.L. 

43.     .     On  a  transfer  on  mortgage  under  sec.  2  (3)  of  the  Act, 

fSupp.  13,  p.  430],  it  is  the  actual  amount  secured  by  the  mortgage 
which  is  to  be  substituted  for  the  original  site  value,  and  not  the  value 
of  the  fee-simple  at  the  date  of  the  mortgage  {Hayllar  v.  Inland 
Revenue  Commissioners,  [1914]  1  K.B.  528;  83  L.  J.  K.B.  203— C.A.). 

43.     .     An  agreement  for  a  new  lease  was  entered  into  before 

the  Act  during  the  currency  of  an  existing  lease  and  subject  to  condi- 
tions not  performed  until  after  the  Act.  It  was  held  that  the  old  lease 
was  determined  after  the  Act,  and  that  reversion  duty  was  payable 
under  sec.  13  (1),  [Supp.  13,  p.  433],  {Inland  Revenue  Commissioners 
V.  Derby  (Earl),  [1914]  3  K.B.  1186;  84  L.  J.  K.B.  248;  109  L.  T.  827). 

43.     .     Inland  Revenue  Commissioners  v.  Fitzwilliam  (Earl), 

[1913]  2  K.B.  593;82L.  J.  K.B.  777,  fSupp.  13,  p.  434],  was  affirmed, 
[1914]  A.C.  753;  83  L.  J.  K.B.  1076— H.L. 

43.     .     Stepney  and  Bow  Educational  Foundation  (Governors), 

V.  Inland  Revenue  Commissioners,  [1913]  3  K.B.  570;  82  L.  J. 
K.B.  1300,  [Supp.  13, -p.  434],  was  overruled  on  one  point  in  Inland 
Revenue  Commissioners  v.  Camden  (Marquis),  [1915]  A.C.  241; 
84  L.  J.  K.B.  145 — H.L.  It  was  held  that  where  a  prospective  tenant 
expends  money  on  the  land  in  erecting  buildings  under  the  agreement  for 
the  lease,  such  expenditure  is  payment  made  in  consideration  of  the  lease 
and  to  be  taken  into  account  in  ascertaining  the  *'  total  value."  'The 
former  case  was  followed  on  the  question  of  "  nominal  rent,"  and  it 
was  held  that  evidence  was  not  admissible  to  prove  that,  amongst 
persons  conversant  with  the  valuation  and  letting  of  land,  these  words 
had  a  special  technical  meaning. 

43.     .     "  Dwelling-house  "  in  sec.  16  (2)  of  the  Act,  [Supp.  13, 

p.  436],  includes  the  outbuildings,  curtilage,  and  open  spaces  other  than 
gardens  or  pleasure  grounds.  Land  is  "  developed  "  which  is  essential 
to  the  use  of  the  dwelling-house,  having  regard  to  the  class  of  person 
who  might  be  expected  to  occupy  it  (Inland  Revenue  Com,missioner8  v. 
Devonshire  (Duke),  [1914]  2  K.B.  627;  83  L.  J.  K.B.  706). 

43.     .     Where    a    person   carried   on   the   business   of   a   land 

developer,  utilising  his  land  in  connection  with  his  business  by  its 
development  with  a  view  to  sale  in  accordance  with  the  demands  of  the 
market  for  the  time  being,  and  with  the  aid  of  a  system  of  advertisement 
designed  to  attract  purchasers,  it  was  held  that  the  land  was  not  being 
^*  used  bona  fide  for  any  business,  trade,  or  industry  "  within  the 
meaning  of  sec.  16  (2)  of  the  Act,  and  was  chargeable  with  undeveloped 
land  duty  (Brake  v.  Inland  Revenue  Commissioners,  [1915]  1  K.B.  731 ; 
84  L.  J.  K.B.  759). 

43.     .     Under  sec.  22  of  the  Act  increment  value  duty  is  pay- 
able in  respect  of  a  lease  of  minerals,  although  the  lease  is  for  a  term 
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not  exceeding  fourteen  years  (Inland  Revenue  Commissioners  v. 
Sheffield  and  South  Yorkshire  Navigation  Co.,  [1916]  1  K.B.  882; 
85  L.  J.  K.B.  809— C. A.). 

43.  .  A  farm  was  divided  into  fields  and  bounded  by  substan- 
tially built  stone  walls  from  five  to  six  feet  in  height,  and  the  walls  also 
served  as  shelter  to  stock  on  the  farm.  It  was  held  that  they  were  not 
* '  buildings  "  or  *  *  other  structures  .  .  .  appurtenant  to  or  used  in 
connection  with  farm  buildings,"  within  sec.  25  (2)  of  the  Act,  and, 
consequently,  that  the  assessable  site  value  of  the  land  was  not  to  be 
fixed  as  if  the  land  were  divested  of  these  walls  (Morrison  v.  Inland 
Revenue  Commissioners,  [1915]  1  K.B.  716;  84  L.  J.  K.B.  1166). 

43.     .     Land  to  be  regarded  as  developed  because  essential 

to  the  use  of  a  dwelling-house,  in  accordance  with  the  rule  stated  supra, 
is  stiU  developed  land,  although  it  exceeds  the  acre  exempt  by  sec.  17  (4) 
of  the  Act,  [Supp.  13,  p.  437],  (ibid.). 

43.     .     Agricultural  land  undeveloped,  of  more  than  50L  per 

acre  in  value,  was  demised  for  seven  years  from  September  29,  1904, 
and  the  lease  contained  a  power  to  the  lessors  at  any  time  to  enter  upon 
and  resume  possession  of  certain  parts  of  the  demised  premises  for 
building  or  other  purposes  upon  giving  the  lessee  one  month's  notice. 
No  notice  had  been  given  to  resume  possession,  and  the  lessors  had  had 
no  intention  or  wish  to  resume  possession  for  building  or  any  other 
purposes  before  the  determination  of  the  lease.  It  was  contended  that 
as  there  was  power  to  resume  possession  the  land  became  liable  to 
undeveloped  land  duty  before  the  determination  of  the  lease  by  virtue 
of  the  proviso  to  sub-sec.  5  of  sec.  17  of  the  Act,  [Supp.  13,  p.  437]. 
It  was  held  that  the  land  was  not  liable  (Inland  Revenue  Commissioners 
V.  Southend-on-Sea  Estates  Co.,  [1915]  A.C.  428;  84  L.  J.  K.B.  154— 
H.L.). 

43.     .     A  return  made  on  "  Form  4,"  made  in  compliance 

with  a  demand  of  no  legal  force,  is  not  a  return  for  the  purposes  of 
sec.  23  (2)  of  the  Act,  [Supp.  13,  p.  441],  (Att.-Gen.  v.  Foran,  [1916] 
2  A.C.  128;  85  L.  J.  Ch.  380— H.L.). 

43.     .     A  referee  under  sec.  33  of  the  Act,  [Supp.  13,  p.  442] 

having  once  issued  his  award,  cannot  issue  another  without  the  consent 
of  both  parties  (Inland  Revenue  Comm,issioners  v.  Hunter;  Hunter  v. 
Inland  Revenue  Commissioners,  [1914]  3  K.B.  423;  84  L.  J.  K.B.  135). 

43.     .     Upon  the  hearing  of  an  appeal  under  sec.   33  of  the 

Act,  [Supp.  13,  p.  442],  the  referee  by  his  award  directed  that  the 
appellant's  costs  of  the  appeal  should  be  borne  by  the  Commissioners, 
but  did  not  assess  the  amount  of  the  costs.  It  was  held  that  a  referee 
can  make  a  valid  order  as  to  costs  although  he  does  not  fix  the  amount, 
inasmuch  as  the  costs  can  be  taxed  by  a  Master  (Matthews  v.  Inland 
Revenue  Commissioners,  [1914]  3  K.K  192;  83  L.  J.  K.B.  1552). 

43.     .     Upon  an  appeal  under  sec.  33  of  the  Act,  [Supp.  13, 

p.  442],  the  referee  made  the  following  order:  **  I  order  that  any 
expenses  incurred  by  the  Commissioners  be  paid  by  the  appellant. "  It 
was  held  that  the  decision  of  the  referee  was  bad,  as  it  did  not  assess 
the  amount  of  the  expenses,  and  that  there  was  no  power  to  make  it  a 
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rule  of  Court  (Simpson  v.  Inland  Revenue  Commissioners,  [1914] 
2  K.B.  842;  83  L.  J.  K.B.  1318). 

43.     .     A  rule  substituted  for  rule  7  of  the  R.S.C.    (Finance 

(1909-10)  Act,  1910)  provides  that  oral  evidence  shall  not  be  admitted 
on  an  appeal  from  a  referee,  [Supp.  13,  p.  442],  unless  a  direction  for 
such  admission  shall  have  been  given  by  the  Judge  in  charge  of  the 
revenue  paper,  upon  application  to  him  by  summons  returnable  at  least 
seven  days  before  hearing,  provided  that  the  Judge  may  thereafter  at 
any  time,  and  upon  such  terms  as  he  thinks  just,  make  such  an  order 
for  admission.  See  Inland  Revenue  Commissioners  v.  Clay;  Inland 
Revenue  Commissioners  v.  Buchanan,  [1914]  1  K.B.  339;  83  L.  J. 
K.B.  581. 

43.     .     The  Salt  Union,  by  means  of  shafts  sunk  in  their  land, 

pumped  to  the  surface  water  containing  salt  in  solution,  and  by 
evaporating  the  water  obtained  a  deposit  of  the  salt  in  solid  form.-  The 
Inland  Revenue  authorities  claimed  that  mineral  rights  duty  under  the 
Finance  (1909-10)  Act,  1910,  sec.  20,  was  payable  on  the  salt  so 
obtained;  but  the  Salt  Union  contended  that  minerals  to  be  liable  to 
the  duty  must  be  withdrawn  from  the  earth  in  a  solid  form.  It  was 
held  that  the  contention  of  the  Revenue  authorities  was  right,  and 
that  the  duty  must  be  paid  on  the  salt  obtained  from  the  brine  pumped 
to  the  surface  (Att.-Gen.  v.  Salt  Union,  86  L.  J.  K.B.  1026;  [1917] 
2  K.B.  488). 

43.     .     The  predecessor  of  the  appellant  purchased  between 

1896  and  1899  about  93  acres  of  land  for  the  purpose  of  establishing 
brickworks.  Buildings  which  cost  about  36,0001.  were  erected  on  a 
part  of  the  land,  consisting  of  about  49  acres.  The  remainder  of  the 
land  was  let  for  short  terms  in  three  plots  as  arable  land  and  nursery 
gardens.  The  manufacture  of  bricks  was  carried  on  in  the  buildings, 
and  on  the  49  acres  of  land,  a  portion  of  which  was,  at  the  date  of  the 
appeal,  still  unworked,  but  in  order  to  obtain  a  proper  return  for  the 
capital  expended  on  the  buildings  it  would  he  necessary  to  continue 
working  the  brickworks  for  thirty  years,  and  the  brick  earth  contained 
in  the  three  plots  let  off  as  arable  land  and  nursery  gardens  was  neces- 
sary as  a  reserve  of  brick  earth  for  the  successful  working  of  the 
undertaking.  It  was  held  that  the  three  plots  of  land  which  were 
separately  let  off  as  arable  land  and  nursery  gardens  were  not  developed 
by  the  erection  of  buildings  for  the  purpose  of  the  brickworks  on  the 
49  acres,  within  the  meaning  of  sec.  16  (2)  of  the  Act,  [Supp.  13, 
p.  436],  and  that  they  were  "  not  otherwise  used  bona  fide  for  any 
business,  trade,  or  industry  other  than  agriculture  "  within  the  meaning 
of  the  Act;  and  that  they  were,  therefore,  subject  to  assessment  to 
undeveloped  land  duty  (Ferguson  v.  Inland  Revenue  Com^missioners ,. 
[1917]  1  K.B.  193;  86  L.  J.  K.B.  154— C. A.). 

49.  Larceny. — The  Larceny  Act,  1916,  purports  to  consolidate  and 
simplify  the  existing  law  on  the  subject.  It  repeals  (in  most  cases 
re-enacting)  a  large  number  of  statutory  provisions  referred  to  in  the 
article,  and  as  its  provisions  are  likely  to  be  the  subject  of  constant 
reference  in  subsequent  decisions,  it  is  desirable  to  set  them  out  in  full. 
Annotations  on  the  various  sections  will  be  found  in  Chitty's  Annual 
Statutes  for  1916. 
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Arrangement  of  Sections. 


SECTION. 

1.  Definition. 

2.  Simple  larceny. 

3.  Larceny  of  cattle. 

4.  Killing  animals  with  intent  to  steal. 
6.  Larceny,  &c.,  of  dogs. 

6.  Larceny  of  wills. 

7.  Larceny    of   documents   of   title   to 

lands  and  other  legal  documents. 

8.  Damaging  fixtures,  trees,  &c.,  with 

intent  to  steal. 

9.  Larceny    of    goods    in    process    of 

manufacture. 

10.  Abstracting  of  electricity. 

11.  Larceny,  &c.,  of  ore  from  mines. 

12.  Larceny  of  postal  packets,  &c. 

13.  Larceny  in  dwelling-houses. 

14.  Larceny  from  the  person. 

16.  Larceny  from  ships,  docks,  &c. 

16.  Larceny  by  tenants  or  lodgers. 

17.  Larceny      and      embezzlement      by 

clerks  or  servants. 
Embezzlement    by    ofl&cer    of    the 

Post  Office. 
Embezzlement,   &c.,   by   officers   of 

the  Bank  of  England  or  Ireland. 
Conversion. 

Conversion  by  trustee. 
Factors  obtaining   advances  on  the 

property  of  their  principals. 
Kobbery. 

24.  Sacrilege. 

25.  Burglary. 


26.  Housebreaking      and      committing 

felony. 

27.  Housebreaking  with  intent  to  com- 

mit felony. 

28.  Being  found  by  night  armed  or  in. 

possession  of  housebreaking  imple- 
ments. 

29.  Demanding      money,      &c.,      with 

menaces. 

30.  Demanding     with     menaces     with 

intent  to  steal. 

31.  Threatening  to  publish,  with  intent 

to  extort. 

32.  False  pretences. 

33.  Receiving. 

34.  Corruptly  taking  a  reward. 

35.  Accessories  and  abettors. 

36.  Husband  and  wife. 

37.  Punishments. 

38.  Jurisdiction  of  quarter  sessions. 

39.  Venue. 

40.  Procedure. 

41.  Arrest  without  warrant. 

42.  Search  warrants. 

43.  Evidence. 

44.  Verdict. 

45.  Restitution. 

46.  Interpretation. 

47.  Savings. 

48.  Repeals. 

49.  Extent. 

50.  Short  title  and  commencement. 
Schedule. 


1.  For  the  purposes  of  this  Act — 

(1)  a  person  steals  who,  without  the  consent  of  the  owner,  fraudulently  and 
without  a  claim  of  right  made  in  good  faith,  takes  and  carries  away  anything 
capable  of  being  stolen  with  intent,  at  the  time  of  such  taking,  permanently 
to  deprive  the  owner  thereof  : 

Provided  that  a  person  may  be  guilty  of  stealing  any  such  thing  notwith- 
standing that  he  has  lawful  possession  thereof,  if,  being  a  bailee  or  part  owner 
thereof,  he  fraudulently  converts  the  same  to  his  own  use  or  the  use  of  any 
person  other  than  the  owner  : 
(2) — (i)  the  expression  "  takes  "  includes  obtaining  the  possession — 

(a)  by  any  trick; 

(b)  by  intimidation ; 

(c)  under  a  mistake  on  the  part  of  the  owner  with  knowledge  on  the 
part  of  the  taker  that  possession  has  been  so  obtained; 

(d)  by  finding,  where  at  the  time  of  the  finding  the  finder  believes 
that  the  owner  can  be  discovered  by  taking  reasonable  steps ; 

(ii)  the  expression  "  carries  away  "  includes  any  removal  of  anything  from 
the  place  which  it  occupies,  but  in  the  case  of  a  thing  attached,  only  if  it 
has  been  completely  detached ; 
(iii)  the  expression  "owner"  includes  any  part  owner,  or  person  having 
possession  or  control  of,  or  a  special  property  in,  anything  capable  of  being 
stolen  : 
(3)  Everything  which  has   value   and  is   the   property   of   any   person,    and   if 
adhering  to  the  realty  then  after  severance  therefrom,  shall  be  capable  of  being 
stolen  : 
Provided  that — 

(a)  save  as  hereinafter  expressly  provided  with  respect  to  fixtures,  grow- 
ing things,  and  ore  from  mines,  anything  attached  to  or  forming  part  of 
the  realty  shall  not  be  capable  of  being  stolen  by  the  person  who  severs 
the  same  from  the  realty,  unless  after  severance  he  has  abandoned  posses- 
sion thereof;  and 

(6)  the  carcase  of  a  creature  wild  by  nature  and  not  reduced  into  posses- 
sion while  living  shall  not  be  capable  of  being  stolen  by  the  person  who  has 
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killed  such  creature,  unless  after  killing  it  he  has  abandoned  possession  of 
the  carcase. 

2.  Stealing  for  which  no  special  punishment  is  provided  under  this  or  any  other 
Act  for  the  time  being  in  force  shall  be  simple  larceny  and  a  felony  punishable  with 
penal  servitude  for  any  term  not  exceeding  five  years,  and  the  offender,  if  a  male 
under  the  age  of  sixteen  years,  shall  be  liable  to  be  once  privately  whipped  in  addition 
to  any  other  punishment  to  which  he  may  by  law  be  liable. 

3.  Every  person  who  steals  any  horse,  cattle,  or  sheep  shall  be  guilty  of  felony, 
and  on  conviction  thereof  liable  to  penal  servitude  for  any  term  not  exceeding  fourteen 
years. 

4.  Every  person  who  wilfully  kills  any  animal  with  intent  to  steal  the  carcase  skin, 
or  any  part  of  the  animal  killed,  shall  be  guilty  of  felony,  and  on  conviction  thereof 
liable  to  the  same  punishment  as  if  he  had  stolen  such  animal,  provided  that  the 
offence  of  stealing  the  animal  so  killed  would  have  amounted  to  felony. 

5.  Every  person  who — 

(1)  steals  any  dog  after  a  previous  summary  conviction  of  any  such  offence ;  or 

(2)  unlawfully  has  in  his  possession  or  on  his  premises  any  stolen  dog,  or  the 
skin  thereof,  knowing  such  dog  or  skin  to -have  been  stolen,  after  a  previous 
summary  conviction  of  any  such  offence ;  or 

(3)  corruptly  takes  any  money  or  reward,  directly  or  indirectly,  under  pretence 
or  upon  account  of  aiding  any  person  to  recover  any  stolen  dog,  or  any  dog 
which  is  in  the  possession  of  any  person  not  being  the  owner  thereof ; 

shall  be  guilty  of  a  misdemeanour,  and  on  conviction  thereof  liable  to  imprisonment 
for  any  term  not  exceeding  eighteen  months,  with  or  without  hard  labour. 

6.  Every  person  who  steals  any  will,  codicil,  or  other  testamentary  instrument, 
either  of  a  dead  or  of  a  living  person,  shall  be  guilty  of  felony,  and  on  conviction  thereof 
liable  to  penal  servitude  for  life. 

7.  Every  person  who  steals  the  whole  or  any  part  of — 

(1)  any  document  of  title  to  lands ;  or 

(2)  any  record,  writ,  return,  panel,-  petition,  process,  interrogatory,  deposition, 
affidavit,  rule,  order,  warrant  of  attorney,  or  any  original  document  of  or 
belonging  to  any  court  of  record,  or  relating  to  any  cause  or  matter,  civil  or 
criminal,  begun,  depending,  or  terminated  in  any  such  court;  or 

(3)  any  original  document  relating  to  the  business  of  any  ofl&ce  or  employment 
under  His  Majesty,  and  being  or  remaining  in  any  office  appertaining  to  any 
court  of  justice,  or  in  any  of  His  Majesty's  castles,  palaces,  or  houses,  or 
in  any  government  or  public  office ; 

shall  be  guilty  of  felony,  and  on  conviction  thereof  liable  to  penal  servitude  for  any 
term  not  exceeding  five  years. 

8.  Every  person  who — 

(1)  Steals,  or,  with  intent  to  steal,  rips,  cuts,  severs,  or  breaks — 

(a)  any  glass  or  woodwork  belonging  to  any  building ;  or 

(b)  any  metal  or  utensil  or  fixture,  fixed  in  or  to  any  building;  or 

(c)  anything  made  of  metal  fixed  in  anj'  land  being  private  property,  or  as 
a  fence  to  any  dwelling-house,  garden  or  area,  or  in  any  square  or  street, 
or  in  any  place  dedicated  to  public  use  or  ornament,  or  in  any  burial-ground  : 

(2)  Steals,  or,  with  intent  to  steal,  cuts,  breaks,  roots  up  or  otherwise  destroys 
or  damages  the  whole  or  any  part  of  any  tree,  sapling,  shrub,  or  underwood 
growing — 

(a)  in  any  place  whatsoever,  the  value  of  the  article  stolen  or  the  injury 
done  being  to  the  amount  of  one  shilling  at  the  least,  after  two  previous 
summary  convictions  of  any  such  offence ;  or 
■  •  (h)  in  any  park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any 
ground  adjoining  or  belonging  to  any  dwelling-house,  the  value  of  the  article 
stolen  or  the  injury  done  exceeding  the  amount  of  one  pound ;  or 

(c)  in  any  place  whatsoever,  the  value  of  the  article  stolen  or  the  injury 
done  exceeding  the  amount  of  five  pounds  : 

(3)  Steals,  or,  with  intent  to  steal,  destroys  or  damages  any  plant,  root,  fruit, 
or  vegetable  production  growing  in  any  garden,  orchard,  pleasure  ground, 
nursery-ground,  hothouse,  greenhouse  or  conservatory,  after  a  previous  sum- 
mary conviction  of  any  such  offence ; 

shall  be  guilty  of  felony,  and  on  conviction  thereof  liable  to  be  punished  as  in  the  case 
of  simple  larceny. 

9.  Every  person  who  steals,  to  the  value  of  ten  shillings,  any  woollen,  linen, 
hempen  or  cotton  yarn,  or  any  goods  or  article  of  silk,  woollen,  linen,  cotton,  alpaca 
or  mohair,  or  of  any  one  or  more  of  those  materials  mixed  with  each  other,- or  mixed 
with  any  other  material,  whilst  laid,  placed  or  exposed,  during  any  stage,  process  or 
progress  of  manufacture  in  any  building,  field  or  other  place,  shall  be  guilty  of  felony 
and  on  conviction  thereof  liable  to  penal  servitude  for  any  term  not  exceeding  fourteen 
years. 
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10.  Every  person  who  maliciously,  or  fraudulently  abstracts,  causes  to  be  wasted 
or  diverted,  consumes  or  uses  any  electricity  shall  be  guilty  of  felonj;,  and  on  convic- 
tion thereof  liable  to  be  punished  as  in  the  case  of  simple  larceny. 

11.  Every  person  who  steals,  or  severs  with  intent  to  steal,  the  ore  of  any  metal, 
or  any  lapis  calarainaris,  manganese,  mundick,  wad,  black  cawke,  black  lead,  coal, 
or  cannel  coal  from  any  mine  bed  or  vein  thereof,  shall  be  guilty  of  felony  and  on 
conviction  thereof  liable  to  imprisonment  for  any  term  not  exceeding  two  years  with 
or  without  hard  labour, 

12.  Every  person  who — 

(1)  steals  a  mail  bag;  or 

(2)  steals  from  a  mail  bag,  post  ofl&ce,  ofi&cer  of  the  Post  Ofi&ce,  or  mail,  any 
postal  packet  in  course  of  transmission  by  post ;  or 

(3)  steals  any  chattel,  money  or  valuable  security  out  of  a  postal  packet  in 
course  of  transmission  by  posj;  or 

(4)  stops  a  mail  with  intent  to  rob  the  mail; 

shall  be  guilty  of  felony  and  on  conviction  thereof  liable  to  penal  servitude  for  life. 

13.  Every  person  who  steals  in  any  dwelling-house  any  chattel,  money,  or  valuable 
security  shall — 

(a)  if  the  value  of  the  property  stolen  amounts  to  five  pounds ;  or 
(h)  if  he  by  any  menace  or  threat  puts  any  person  being  in  such  dwelling-house 
in  bodily  fear ; 

be  guilty  of  felony  and  on  conviction  thereof  liable  to  penal  servitude  for  any  term 

not  exceeding  fourteen  years. 

14.  Every  person  who  steals  any  chattel,  money,  or  valuable  security  from  the 
person  of  another  shall  be  guilty  of  felony  and  on  conviction  thereof  liable  to  penal 
servitude  for  any  term  not  exceeding  fourteen  years. 

15.  Every  person  who  steals — 

(1)  any  goods  in  any  vessel,  barge  or  boat  of  any  description  in  any  haven  or  any 
port  of  entry  or  discharge  or  upon  any  navigable  river  or  canal  or  in  any  creek 
or  basin  belonging  to  or  communicating  with  any  such  haven,  port,  river,  or 
canal ;  or 

(2)  any  goods  from  any  dock,  wharf  or  quay  adjacent  to  any  such  haven,  port, 
river,  canal,  creek,  or  basin;  or 

(3)  any  part  of  any  vessel  in  distress,  wrecked,  stranded,  or  cast  on  shore,  or 
any  goods,  merchandise,  or  articles  of  any  kind  belonging  to  such  vessel; 

shall  be  guilty  of  felony  and  on  conviction  thereof  liable  to  penal  servitude  for  any 
term  not  exceeding  fourteen  years. 

16.  Every  person  who,  being  a  tenant  or  lodger,  or  the  husband  or  wife  of  any 
tenant  or  lodger,  steals  any  chattel  or  fixture  let  to  be  used  by  such  person  in  or  with 
any  house  or  lodging  shall  be  guilty  of  felony  and  on  conviction  thereof  liable — 

(a)  if  the  value  of  such  chattel  or  fixture  exceeds  the  sum  of  five  pounds,  to  penal 

servitude  for  any  term  not  exceeding  seven  years ; 
(6)  in   all  other  cases,  to  imprisonment  for  any  term  not  exceeding  two  years, 

with  or  without  hard  labour; 
(c)  in  any  case,  if  a  male  under  the  age  of  sixteen  years,  to  be  once  privately 

whipped  in  addition  to  any  other  punishment  to  which  he  may  by  law  be  liable. 

17.  Every  person  who — 

(1)  being  a  clerk  or  servant  or  person  employed  in  the  capacity  of  a  clerk  or 
servant — 

(a)  steals  any  chattel,  money  or  valuable  security  belonging  to  or  in  the 
possession  or  power  of  his  master  or  employer ;  or 

(b)  fraudulently  embezzles  the  whole  or  any  part  of  any  chattel,  money 
or  valuable  security  delivered  to  or  received  or  taken  into  possession  by  him 
for  or  in  the  name  or  on  the  account  of  his  master  or  employer  : 

<2)  being  employed  in  the  public  service  of  His  Majesty  or  in  the  police  of  any 
place  whatsoever — 

(a)  steals  any  chattel,  money,  or  valuable  security  belonging  to  or  in  the 
possession»of  His  Majesty  or  entrusted  to  or  received  or  taken  into  possession 
by  such  person  by  virtue  of  his  employment ;  or 

(b)  embezzles  or  in  any  manner  fraudulently  applies  or  disposes  of  for 
any  purpose  whatsoever  except  for  the  public  service  any  chattel,  money  or 
valuable  security  entrusted  to  or  received  or  taken  into  possession  by  him  by 
virtue  of  his  employment  : 

(3)  being  appointed  to  any  office  or  service  by  or  under  a  local  marine  board — 

(a)  fraudulently  applies  or  disposes  of  any  chattel,  money  or  valuable 
security  received  by  him  (whilst  employed  in  such  office  or  service)  for  or  on 
account  of  any  local  marine  board  or  for  or  on  account  of  any  other  public 
board  or  department,  for  his  own  use  or  any  use  or  purpose  other  than  that 
for  which  the  same  was  paid,  entrusted  to,  or  received  by  him ;  or 

(b)  fraudulently  withholds,  retains,  or  keeps  back  the  same,  or  any  part 
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thereof,  contrary  to  any  lawful  directions  or  instructions  which  he  is  required 

to  ob'ey  in  relation  to  his  office  or  service  aforesaid ; 
shall  be  guilty  of  felony  and  on  conviction  thereof  liable  to  penal  servitude  for  any 
term  not  exceeding  fourteen  years,  and  in  the  case  of  a  clerk  or  servant  or  person 
employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  if  a  male  under  the 
age  of  sixteen  years,  to  be  once  privately  whipped  in  addition  to  any  other  punishment 
to  which  he  may  by  law  be  liable. 

18.  Every  person  who,  being  an  officer  of  the  Post  Office,  steals  or  embezzles  a 
postal  packet  in  course  of  transmission  by  post  shall  be  guilty  of  felony  and  on  con- 
viction thereof  liable — 

(a)  if  the  postal  packet  contains  any  chattel,  money  or  valuable  security,  to  penal 

servitude  for  life  : 
(h)  in  all  other  cases  to  penal  servitude  for  any  term  not  exceeding  seven  years. 

19.  Every  person  who,  being  an  officer  or  servant  of  the  Bank  of  England  or  of  the 
Bank  of  Ireland,  secretes,  embezzles,  or  runs  away  with  any  bond,  deed,  note,  bill, 
dividend  warrant,  warrant  for  the  payment  of  any  annuity,  interest  or  money,  security, 
money  or  other  effects  of  or  belonging  to  the  Bank  of  England  or  Bank  of  Ireland  and 
entrusted  to  him  or  lodged  or  deposited  with  the  Bank  of  England  or  Bank  of  Ireland, 
or  with  him  as  such  officer  or  servant,  shall  be  guilty  of  felony  and  on  conviction 
thereof  liable  to  penal  servitude  for  life. 

20. —  (1)  Every  person  who — 

(i)  being  entrusted  either  solely  or  jointly  with  any  other  person  with  any  power 
of  attorney  for  the  sale  or  transfer  of  any  property,  fraudulently  sells,  transfers, 
or  otherwise  converts  the  property  or  any  part  thereof  to  his  own  use  or  benefit, 
or  the  use  or  benefit  of  any  person  other  than  the  person  by  whom  he  was  so 
entrusted ;  or 
(ii)  being  a  director,  member  or  officer  of  any  body  corporate  or  public  company, 
fraudulently  takes  or  applies  for  his  own  use  or  benefit,  or  for  any  use  or 
purposes  other  than  the  use  or  purposes  of  such  body  corporate  or  public  com- 
pany, any  of  the  property  of  such  body  corporate  or  public  company ;  or 
^lii;  bemg  authorised  to  receive  money  to  arise  from  the  sale  of  any  annuities 
or  securities  purchased,  or  transferred  under  the  provisions  of  Part  V.  of  the 
Municipal  Corporations  Act,  1882,  or  under  any  Act  repealed  by  that  Act,  or 
under  the  Municipal  Corporation  Mortgages,  &c.,  Act,  1860,  or  any  dividends 
thereon,  or  any  other  such  money  as  is  referred  to  in  the  said  Acts,  appro- 
priates the  same  otherwise  than  as  directed  by  the  said  Acts  or  by  the  Local 
Government  Board  or  the  Treasury  (as  the  case  may  be)  in  pursuance  thereof; 
or 
(iv)  (a)  being  entrusted  either  solely  or  jointly  with  any  other  person  with  any 
property  in  order  that  he  may  retain  in  safe  custody  or  apply,  pay,  or  deliver, 
for  any  purpose  or  to  any  person,  the  property  or  any  part  thereof  or  any 
proceeds  thereof ;  or 

(b)  having  either  solely  or  jointly  with  any  other  person  received  any  pro- 
perty for  or  on  account  of  any  other  person ; 

fraudulently  converts  to  his  own  use  or  benefit,  or  the  use  or  benefit  of  any 
other  person ,  the  property  or  any  part  thereof  or  any  proceeds  thereof ; 
shall  be  guilty  of  a  misdemeanour  and  on  conviction  thereof  liable  to  penal  servitude 
for  any  term  not  exceeding  seven  years. 

(2)  Nothing  in  paragraph  (iv)  of  subsection  (1)  of  this  section  shall  apply  to  or 
affect  any  trustee  under  any  express  trust  created  by  a  deed  or  will,  or  any  mortgagee 
of  any  property,  real  or  personal,  in  respect  of  any  act  done  by  the  trustee  or  mort- 
gagee in  relation  to  the  property  comprised  in  or  affected  by  any  such  trust  or  mortgage. 
21.  Every  person  who,  being  a  trustee  as  herein- after  defined,  of  any  property  for 
the  use  or  benefit  either  wholly  or  partially  of  some  other  person,  or  for  any  public  or 
charitable  purpose,  with  intent  to  defraud  converts  or  appropriates  the  same  or  any 
part  thereof  to  or  for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any  person  other 
than  such  person  as  aforesaid,  or  for  any  purpose  other  than  suph  public  or  charitable 
purpose  as  aforesaid,  or  otherwise  disposes  of  or  destroys  such  property  or  any  part 
thereof,  shall  be  guilty  of  a  misdemeanour  and  on  conviction  thereof  liable  to  penal 
servitude  for  any  term  not  exceeding  seven  years.  Provided  that  no  prosecution  for 
any  offence  included  in  this  section  shall  be  commenced — 

(a)  by  any  person  without  the  sanction  of  the  Attorney  General,  or,  in  case  that 
office  be  vacant,  of  the  Solicitor-General; 

(b)  by  any  person  who  has  taken  any  civil  proceedings  against  such  trustee, 
without  the  sanction  also  of  the  court  or  judge  before  whom  such  civil  proceedings 
have  been  had  or  are  pending. 

22. — (1)  Every  person  who,  being  a  factor  or  agent  entrusted  either  solely  or 
jointly  with  any  other  person  for  the  purpose  of  sale  or  otherwise,  with  the  possession 
of  any  goods  or  of  any  document  of  title  to  goods  contrary  to  or  without  the  authority 
of  his  principal  in  that  behalf  for  his  own  use  or  benefit,  or  the  use  or  benefit  of  any 
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person  other  than  the  person  by  whom  he  was  so  entrusted,  and  in  violation  of  good 
faith— 

(i)  Consigns,   deposits,  transfers,  or  delivers  any  goods  or  document   of  title   so 

entrusted  to  him  as  and  by  way  of  a  pledge,  lien,  or  security  for  any  money  or 

valuable  security  borrowed  or  received,  or  intended  to  be  borrowed  or  received 

by  him ;  or 
(ii)  Accepts  any  advance  of  any  money  or  valuable  security  on  the  faith  of  any 

contract  or  agreement  to  consign,  deposit,  transfer,  or  deliver  any  such  goods 

or  document  of  title ; 
shall  be  guilty  of  a  misdemeanour,  and  on  conviction  thereof,  liable  to  penal  servitude 
for  any  term  not  exceeding  seven  years  :  Provided  that  no  such  factor  or  agent  shall  be 
liable  to  any  prosecution  for  consigning,  depositing,  transferring  or  delivering  any 
such  goods  or  documents  of  title,  in  case  the  same  shall  not  be  made  a  security  for  or 
subject  to  the  payment  of  any  greater  sum  of  money  than  the  amount  which  at  the 
time  of  such  consignment,  deposit,  transfer,  or  delivery,  was  justly  due  and  owing 
to  such  agent  from  his  principal,  together  with  the  amount  of  any  bill  of  exchange 
drawn  by  or  on  account  of  such  principal  and  accepted  by  such  factor  or  agent, 

(2) — (a)  Any  factor  or  agent  entrusted  as  aforesaid  and  in  possession  of  any 
document  of  title  to  goods  shall  be  deemed  to  have  been  entrusted  with  the  possession 
of  the  goods  represented  by  such  document  of  title. 

(h)  Every  contract  pledging  or  giving  a  lien  upon  such  document  of  title  as 
aforesaid  shall  be  deemed  to  be  a  pledge  of  and  lien  upon  the  goods  to  which  the  same 
relates. 

(c)  Any  such  factor  or  agent  as  aforesaid  shall  be  deemed  to  be  in  possession  of 
such  goods  or  documents  whether  the  same  are  in  his  actual  custody  or  are  held  by 
any  other  person  subject  to  his  control,  or  for  him  or  .on  his  behalf.    • 

(d)  Where  any  loan  or  advance  is  made  in  good  faith  to  any  factor  or  agent 
entrusted  with  and  in  possession  of  any  such  goods  or  document  of  title  on  the  faith 
of  any  contract  or  agreement  in  writing  to  consign,  deposit,  transfer,  or  deliver  such 
goods  or  documents  of  title  and  such  goods  or  documents  of  title  are  actually  received 
by  the  person  making  such  loan  or  advance,  without  notice  that  such  factor  or  agent 
was  not  authorised  to  make  such  pledge  or  security,  every  such  loan  or  advance  shall 
be  deemed  to  be  a  loan  or  advance  on  the  security  of  such  goods  or  documents  of  title 
and  within  the  meaning  of  this  section,  though  such  goods  or  documents  of  title  are 
not  actually  received  by  the  person  making  such  loan  or  advance  till  the  period 
subsequent  thereto. 

(e)  Any  payment  made  whether  by  money  or  bill  of  exchange  or  other  negotiable 
security  shall  be  deemed  to  be  an  advance  within  the  meaning  of  this  section. 

(/)  Any  contract  or  agreement  whether  made  direct  with  such  factor  or  agent  as 
aforesaid  or  with  any  person  on  his  behalf  shall  be  deemed  to  be  a  contract  or  agree- 
ment with  such  factor  or  agent. 

ig)  Any  factor  or  agent  entrusted  as  aforesaid,  and  in  possession  of  any  goods 
or  document  of  title  to  goods  shall  be  deemed,  for  the  purposes  of  this  section,  to 
have  been  entrusted  therewith  by  the  owner  thereof,  unless  the  contrary  be  shown  in 
evidence. 

23. —  (1)  Every  person  who — 

(a)  being  armed  with   any  offensive  weapon  or  instrument,  or  being  together 
with  one  other  person  or  more,  robs,  or  assaults  with  intent  to  rob,  any  person; 

(b)  robs  any  person  and,  at  the  time  of  or  immediately  before  or  immediately 
after  such  robbery,  uses  any  personal  violence  to  any  person; 

shall  be  guilty  of  felony  and  on  conviction  thereof  liable  to  penal  servitude  for  life, 
and,  in  addition,  if  a  male,  to  be  once  privately  whipped. 

(2)  Every  person  who  robs  any  person  shall  be  guilty  of  felony  and  on  conviction 
thereof  liable  to  penal  servitude  for  any  term  not  exceeding  fourteen  years. 

(3)  Every  person  who  assaults  any  person  with  intent  to  rob  shall  be  guilty  of 
felony  and  on  conviction  thereof  liable  to  penal  servitude  for  any  term  not  exceeding 
five  years. 

24.  Every  person  who — 

(1)  breaks   and  enters   any   place   of   divine   worship   and  commits    any   felony 
therein ;  or 

(2)  breaks  out  of  any  place  of  divine   worship,  having  committed  any  felony 
therein ; 

shall  be  guilty  of  felony  called  sacrilege  and  on  conviction  thereof  liable  to  penal 
servitude  for  life. 

25.  Every  person  who  in  the  night — 

(1)  breaks  and  enters  the  dwelling-house  of  another  with  intent  to  commit  any 
felony  therein ;  or 

(2)  breaks  out  of  the  dwelling-house  of  another,  having — 

(a)  entered  the  said  dwelling-house  with  intent  to  commit  any  felony ;  or 
(6)  committed  any  felony  in  the  said  dwelling-house ; 
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shall  be  guilty  of  felony  called  burglary  and  on  conviction  thereof  liable  to  penal 
servitude  for  life. 

26.  Every  person  who — 

(1)  breaks  and  enters  any  dwelling-house,  or  any  building  within  the  curtilage 
thereof  and  occupied  therewith,  or  any  school -house,  shop,  warehouse,  counting- 
house,  ofl&ce,  store,  garage,  pavilion,  factory,  or  workshop,  or  any  building 
belonging  to  His  Majesty,  or  to  any  Government  Department,  or  to  any 
municipal  or  other  public  authority,  and  commits  any  felony  therein;  or 

(2)  breaks  out  of  the  same,  having  committed  any  felony  therein; 

shall  be  guilty  of  felony  and  on  conviction  thereof  liable  to  penal  servitude  for  any 
term  not  exceeding  fourteen  years. 

27.  Every  person  who,  with  intent  to  commit  any  felony  therein, — 

(1)  enters  any  dwelling-house  in  the  night ;  or 

(2)  breaks  and  enters  any  dwelling-house,  place  of  divine  worshop  or  any  building 
within  the  curtilage,  or  any  school-house,  shop,  warehouse,  counting-house, 
ofl&ce,  store,  garage,  pavilion,  factory,  or  workshop,  or  any  building  belonging 
to  His  Majesty,  or  to  any  Government  Department,  or  to  any  municipal  or 
other  public  authority ; 

shall  be  guilty  of  felony  and  on  conviction  thereof  liable  to  penal  servitude  for  any 
term  not  exceeding  seven  years. 

28.  Every  person  who  shall  be  found  by  night — 

(1)  armed  with  any  dangerous  or  offensive  weapon  or  instrument,  with  intent  to 
break  or  enter  into  any  building  and  to  commit  any  felony  therein ;  or 

(2)  having  in  his  possession  without  lawful  excuse  (the  proof  whereof  shall  lie 
on  such  person)  any  key,  picklock,  crow,  jack,  bit,  or  other  implement  of 
house-breaking ;  or 

(3)  having  his  face  blackened  or  disguised  with  intent  to  commit  any  felony ;  or 

(4)  in  any  building  with  intent  to  commit  any  felony  therein ; 
shall  be  guilty  of  a  misdemeanour  and  on  conviction  thereof  liable — 

(a)  if  he  has  been  previously  convicted  of  any  such  misdemeanour  or  of  any 
felony,  to  penal  servitude  for  any  term  not  exceeding  ten  years ; 

(b)  in  all  other  cases,  to  penal  servitude  for  any  term  not  exceeding  five  years. 
29. —  (1)  Every  person  who — 

(i)  utters,  knowing  the  contents  thereof,  any  letter  or  writing  demanding  of  any 
person  with  menaces,   and   without   any  reasonable   or  probable   cause,   any 
property  or  valuable  thing  ; 
(ii)  utters,   knowing   the   contents   thereof,    any   letter   or   writing    accusing    or 
threatening  to  accuse  any  other  person  (whether  living  or  dead)  of  any  crime 
to  which   this   section   applies,   with   intent    to   extort   or   gain   thereby    any 
property  or  valuable  thing  from  any  person ; 
(iii)  with  intent   to  extort  or  gain   any  property   or  valuable   thing   from   any 
person  accuses  or  threatens  to  accuse  either  that  person  or  any  other  person 
(whether  living  or  dead)  of  any  such  crime ; 
shall  be  guilty  of  felony,  and  on  conviction  thereof  liable  to  penal  servitude  for  life, 
and,  if  a  male  under  the  age  of  sixteen  years,  to  be  once  privately  whipped  in  addition 
to  any  other  punishment  to  which  he  may  by  law  be  liable. 

(2)  Every  person  who  with  intent  to  defraud  or  injure  any  other  person — 
(a)  by  any  unlawful  violence  to  or  restraint  of  the  person  of  another,  or 
(6)  by  accusing  or  threatening  to  accuse  any  person   (whether  living  or  dead) 

of  any  such  crime  or  of  any  felony, 
compels  or  induces  any  person  to  execute,  make,  accept,  endorse,  alter,  or  destroy  the 
whole  or  any  part  of  any  valuable  security,  or  to  write,  impress,  or  affix  the  name 
of  any  person,  company,  firm  or  co-partnership,  or  the  seal  of  any  body  corporate, 
company  or  society  upon  or  to  any  paper  or  parchment  in  order  that  it  may  be  after- 
wards made  or  converted  into  or  used  or  dealt  with  as  a  valuable  security,  shall  be 
guilty  of  felony  and  on  conviction  thereof  liable  to  penal  servitude  for  life. 

(3)  This  section  applies  to  any  crime  punishable  with  death,  or  penal  servitude  for 
not  less  than  seven  years,  or  any  assault  with  intent  to  commit  any  rape,  or  any 
attempt  to  commit  any  rape,  or  any  solicitation,  persuasion,  promise,  or  threat  offered 
or  made  to  any  person,  whereby  to  move  or  induce  such  person  to  commit  or  permit 
the  abominable  crime  of  buggery,  either  with  mankind  or  with  any  animal. 

(4)  For  the  purposes  of  this  Act  it  is  immaterial  whether  any  menaces  or  threats 
be  of  violence,  injury,  or  accusation  to  be  caused  or  made  by  the  offender  oj  by  any 
other  person. 

30.  Every  person  who  with  menaces  or  by  force  demands  of  any  person  anything 
capable  of  being  stolen  with  intent  to  steal  the  same  shall  be  guilty  of  felony  and  on 
conviction  thereof  liable  to  penal  servitude  for  any  term  not  exceeding  five  years. 

31.  Every  person  who  with  intent — 

(a)  to  extort  any  valuable  thing  from  any  person,  or 
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(h)  to  induce  any  person  to  confer  or  procure  for  any  person  any  appointment  or 
office  of  profit  or  trust, 

(1)  publishes  or  threatens  to  publish  any  libel  upon  any  other  person 
(whether  living  or  dead) ;  or 

(2)  directly  or  indirectly  threatens  to  print  or  publish,  or  directly  or 
indirectly  proposes  to  abstain  from  or  offers  to  prevent  the  printing  or 
publishing  of  any  matter  or  thing  touching  any  other  person  (whether  living 
or  dead) ; 

shall  be  guilty  of  a  misdemeanour  and  on  conviction  thereof  liable  to  imprisonment, 
with  or  without  hard  labour,  for  any  term  not  exceeding  two  years. 
32.  Every  person  who  by  any  false  pretence — 

(1)  with  intent  to  defraud,  obtains  from  any  other  person  any  chattel,  money, 
or  valuable  security,  or  causes  or  procures  any  money  to  be  paid,  or  any  chattel 
or  valuable  security  to  be  delivered  to  himself  or  to  any  other  person  for  the 
use  or  benefit  or  on  account  of  himself  or  any  other  person ;  or 

(2)  with  intent  to  defraud  or  injure  any  other  person,  fraudulently  causes  or 
induces  any  other  person — 

(a)  to  execute,  make,  accept,  endorse,  or  destroy  the  whole  or  any  part 
of  any  valuable  security ;  or 

(b)  to  write,  impress,  or  affix  his  name  or  the  name  of  any  other  person, 
or  the  seal  of  any  body  corporate  or  society,  upon  any  paper  or  parchment 
in  order  that  the  same  may  be  afterwards  made  or  converted  into,  or  used 
or  dealt  with  as,  a  valuable  security; 

shall  be  guilty  of  a  misdemeanour  and  on  conviction  thereof  liable  to  penal  servitude 
for  any  term  not  exceeding  five  years. 

33. — (1)  Every  person  who  receives  any  property  knowing  the  same  to  have  been 
stolen  or  obtained  in  any  way  whatsoever  under  circumstances  which  amount  to  felony 
or  misdemeanour,  shall  be  guilty  of  an  offence  of  the  like  degree  (whether  felony  or 
misdemeanour)  and  on  conviction  thereof  liable — 

(a)  in  the  case  of  felony,  to  penal  servitude  for  any  term  not  exceeding  fourteen 
years ; 

(b)  in  the  case  of  misdemeanour,  to  penal  servitude  for  any  term  not  exceeding 
seven  years; 

(c)  in  either  case,  if  a  male  under  the  age  of  sixteen  years,  to  be  once  privately 
whipped  in  addition  to  any  punishment  to  which  he  may  by  law  be  liable. 

(2)  Every  person  who  receives  any  mail  bag,  or  any  postal  packet,  or  any  chattel, 
or  money,  or  valuable  security,  the  stealing,  or  taking,  or  embezzling,  or  secreting 
whereof  amounts  to  a  felony  under  the  Post  Office  Act,  1908,  or  this  Act,  knowing  the 
same  to  have  been  so  feloniously  stolen,  taken,  embezzled,  or  secreted,  and  to  have 
been  sent  or  to  have  been  intended  to  be  sent  by  post,  shall  be  guilty  of  felony  and 
on  conviction  thereof  liable  to  the  same  punishment  as  if  he  had  stolen,  taken, 
embezzled,  or  secreted  the  same. 

(3)  Every  such  person  may  be  indicted  and  convicted,  whether  the  principal  offender 
has  or  has  not  been  previously  convicted,  or  is  or  is  not  amenable  to  justice. 

(4)  Every  person  who,  without  lawful  excuse,  knowing  the  same  to  have  been 
stolen  or  obtained  in  any  way  whatsoever  under  such  circumstances  that  if  the  act 
had  been  committed  in  the  United  Kingdom  the  person  committing  it  would  have  been 
guilty  of  felony  or  misdemeanour,  receives  or  has  in  his  possession  any  property  so 
stolen  or  obtained  outside  the  United  Kingdom,  shall  be  guilty  of  an  offence  of  the  like 

"degree   (whether  felony  or  misdemeanour)  and  on  conviction  thereof  liable  to  penal 
servitude  for  any  term  not  exceeding  seven  years. 

34.  Every  person  who  corruptly  takes  any  money  or  reward,  directly  or  indirectly, 
under  pretence  or  upon  account  of  helping  any  person  to  recover  any  property  which 
has,  under  circumstances  which  amount  to  felony  or  misdemeanour,  been  stolen  or 
obtained  in  any  way  whatsoever,  or  received,  shall  (unless  he  has  used  all  due  diligence 
to  cause  the  offender  to  be  brought  to  trial  for  the  same)  be  guilty  of  felony  and  on 
conviction  thereof  liable  to  penal  servitude  for  any  term  not  exceeding  seven  years, 
and,  if  a  male  under  the  age  of  sixteen  years,  to  be  once  privately  whipped  in  addition 
to  any  other  punishment  to  which  he  may  by  law  be  liable. 

35.  Every  person  who  knowingly  and  wilfully  aids,  abets,  counsels,  procures  or 
commands  the  commission  of  an  offence  punishable  under  this  Act  shall  be  liable  to  be 
dealt  with,  indicted,  tried  and  punished  as  a  principal  offender. 

36. —  (1)  A  wife  shall  have  the  same  remedies  and  redress  under  this  Act  for  the 
protection  and  security  of  her  own  separate  property  as  if  such  property  belonged  to  her 
as  a  ferae  sole  : 

Provided  that  no  proceedings  under  this  Act  shall  be  taken  by  any  wife  against 
her  husband  while  they  are  living  together  as  to  or  concerning  any  property  claimed 
by  her,  nor  while  they  are  living  apart  as  to  or  concerning  any  act  done  by  the  husband 
while  they  were  living  together  concerning  property  claimed  by  the  wife,  unless  such 
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property  has  been  wrongfully  taken  by  the  husband  when  leaving  or  deserting  or  about 
to  leave  or  desert  his  wife. 

(2)  A  wife  doing  an  act  with  respect  to  any  property  of  her  husband,  which,  if 
done  by  the  husband  in  respect  to  property  of  the  wife,  would  make  the  husband  liable 
to  criminal  proceedings  by  the  wife  under  this  Act,  shall  be  in  like  manner  liable  to 
criminal  proceedings  by  her  husband. 

37. —  (1)  Every  person  who  commits  the  offence  of  simple  larceny  after  having  been 
previously  convicted  of  felony  shall  be  liable  to  penal  servitude  for  any  term  not 
exceeding  ten  years. 

(2)  Every  person  who  commits  the  offence  of  simple  larceny,  or  any  offence  made 
punishable  like  simple  larceny,  after  having  been  previously  convicted — 

(a)  of  any  indictable  misdemeanour  punishable  under  this  Act ;  or 

(b)  twice  summarily  of  any  offence  punishable  under  section  six  of  the  Summary 
Jurisdiction  (Ireland)  Act,  1861,  or  under  the  Larceny  Act,  1861,  or  under 
the  Malicious  Damage  Act,  1861,  or  under  this  Act  (whether  each  of  the 
convictions  has  been  in  respect  of  an  offence  of  the  same  description  or  not, 
and  whether  such  convictions,  or  either  of  them,  have  been  before  or  after 
the  passing  of  this  Act) ; 

shall  be  liable  to  penal  servitude  for  any  term  not  exceeding  seven  years. 

(3)  In  every  case  in  this  section  before  mentioned  the  offender,  if  a  male  under 
the  age  of  sixteen  years.,  shall  be  liable  to  be  once  privately  whipped  in  addition  to 
any  other  punishment  to  which  he  may  by  law  be  liable. 

(4)  Where  a  sentence  of  penal  servitude  may  be  imposed  on  conviction  of  an 
offence  against  this  Act,  the  court  may  instead  thereof  impose  a  sentence  of  imprison- 
ment, with  or  without  hard  labour,  for  not  more  than  two  years. 

(5) — (a)  On  conviction  of  a  misdemeanour  punishable  under  this  Act  the  court, 
instead  of  or  in  addition  to  any  other  punishment  which  may  be  lawfully  imposed, 
may  fine  the  offender. 

(h)  On  conviction  of  a  felony  punishable  under  this  Act  the  court,  in  addition 
to  imposing  a  sentence  of  penal  servitude  or  imprisonment,  may  require  the 
offender  to  enter  into  his  own  recognizances,  with  or  without  sureties,  for 
keeping  the  peace  and  being  of  good  behaviour. 

(c)  On  conviction  of  a  misdemeanour  punishable  under  this  Act  the  court,  instead 
of  or  in  addition  to  any  other  punishment  which  may  lawfully  be  imposed 
for  the  offence,  may  require  the  offender  to  enter  into  his  own  recognizances, 
with  or  without  sureties,  for  keeping  the  peace  and  being  of  good  behaviour. 

(d)  Provided  that  a  person  shall  not  be  imprisoned  for  more  than  one  year  for 
not  finding  sureties. 

(6)  Where  a  sentence  of  whipping  may  be  imposed  under  this  Act — 

(a)  in  the  case  of  an  offender  whose  age  does  not  exceed  sixteen  years,  the 
number  of  strokes  at  such  whipping  shall  not  exceed  twenty-five  and  the 
instrument  used  shall  be  a  birch-rod ; 

(b)  in  the  case  of  any  other  offender,  the  number  of  strokes  at  such  whipping 
shall  not  exceed  fifty  ; 

(c)  in  each  case  the  court  in  its  sentence  shall  specify  the  number  of  strokes 
to  be  inflicted  and  the  instrument  to  be  used ; 

(d)  such  whipping  shall  not  take  place  after  the  expiration  of  six  months  from 
the  passing  of  the  sentence ; 

(e)  such  whipping  to  be  inflicted  on  any  person  sentenced  to  penal  servitude 
shall  be  inflicted  on  him  before  he  is  removed  to  a  convict  prison  with  a  view 
to  his  undergoing  his  sentence  of  penal  servitude. 

38. —  (1)  A  court  of  quarter  sessions — 

(a)  notwithstanding  anything  in  the  Quarter  Sessions  Act,  1842,  shall  in  England 

have  jurisdiction  to  try  an  indictment  for  burglary ; 
(h)  shall   not    have    jurisdiction   to   try    an    indictment   for    any   offence    against 
sections  twenty,  twenty-one,  and  twenty-two  of  this  Act. 
(2)  A  justice  of  the  peace  in  England  when  committing  for  trial  a  person  charged 
with  burglary  shall  commit  him  for  trial  before  a  court  of  assize  unless,  owing  to  the 
absence  of  any  circumstances  which  make  the  case  a  grave  or  difficult  one,  he  thinks 
it  expedient  in  the  interest  of  justice  to  commit  him  for  trial  before  a  court  of  quarter 
sessions;  and  the  Assizes  Belief  Act,  1889,  shall  apply. 

39. —  (1)  A  person  charged  with  any  offence  against  this  Act  may  be  proceeded 
against,  indicted,  tried,  and  punished  in  any  county  or  place  in  which  he  was 
apprehended  or  is  in  custody  as  if  the  offence  had  been  committed  in  that  county  or 
place;  and  for  all  purposes  incidental  to  or  consequential  on  the  prosecution,  tri'al,  or 
punishment  of  the  offence,  it  shall  be  deemed  to  have  been  committed  in  that  county 
or  place. 

(2)  Every  person  who  steals  or  otherwise  feloniously  takes  any  property  in  any 
one  part  of  the  United  Kingdom  may  be  dealt  with,  indicted,  tried,  and  punished  in 
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any  other  part  of  the  United  Kingdom  where  he  has  the  property  in  his  possession  in 
the  same  manner  as  if  he  had  actually  stolen  or  taken  it  in  that  part. 

(3)  Every  person  who  receives  in  any  one  part  of  the  United  Kingdom  any  property 
stolen  or  otherwise  feloniously  taken  in  any  other  part  of  the  United  Kingdom  may 
be  dealt  with,  indicted,  tried,  and  punished  in  that  part  of  the  United  Kingdom  where 
he  so  receives  the  property  in  the  same  manner  as  if  it  had  been  originally  stolen 
or  taken  in  that  part. 

40. — (1)  On  the  trial  of  an  indictment  for  obtaining  or  attempting  to  obtain  any 
chattel,  money,  or  valuable  security  by  any  false  pretence,  it  shall  not  be  necessary 
to  prove  an  intent  to  defraud  any  particular  person,  but  it  shall  be  sufficient  to 
prove  that  the  person  accused  did  the  act  charged  with  intent  to  defraud. 

(2)  An  allegation  in  an  indictment  that  money  or  banknotes  have  been  embezzled 
or  obtained  by  false  pretences  can,  so  far  as  regards  the  description  of  the  property, 
be  sustained  by  proof  that  the  offender  embezzled  or  obtained  any  piece  of  coin  or  any 
banknote  or  any  portion  of  the  value  thereof,  although  such  piece  of  coin  or  banknote 
may  have  been  delivered  to  him  in  order  that  some  part  of  the  value  thereof  should 
be  returned  to  any  person  and  such  part  has  been  returned  accordingly. 

(3)  In  an  indictment  for  feloniously  receiving  any  property  under  this  Act  any 
number  of  persons  who  have  at  different  times  so  received  such  property  or  any  part 
thereof  may  be  charged  and  tried  together. 

(4)  If  any  person,  who  is  a  member  of  any  co-partnership  or  is  one  of  two  or 
more  beneficial  owners  of  any  property,  steals  or  embezzles  any  such  property  of  or 
belonging  to  such  co-partnership  or  to  such  beneficial  owners  he  shall  be  liable  to  be 
dealt  with,  tried,  and  punished  as  if  he  had  not  been  or  was  not  a  member  of  such 
co-partnership  or  one  of  such  beneficial  owners. 

(6)  In  Ireland  the  following  provisions  shall  have  effect  with  respect  to  indict- 
ments : — 

(a)  In  an  indictment  for  an  offence  agamst  this  Act  with  reference  to  any 
instrument,  it  shall  be  sufficient  to  describe  such  instrument  by  any  name  or 
designation  by  which  it  is  usually  known,  or  by  its  purport,  without  setting 
out  any  copy  or  facsimile  thereof  or  otherwise  describing  it  or  its  value  : 

(b)  In  an  indictment  for  any  offence  of  stealing  under  this  Act,  distinct  acts  of 
stealing,  not  exceeding  three,  which  have  been  committed  by  the  person 
accused  agamst  the  same  person  within  the  space  of  six  months,  may  be 
charged  in  separate  counts  of  the  same  indictment  and  tried  together  : 

(c)  If  on  the  trial  of  an  indictment  for  stealing  any  property  it  appears  that  the 
property  alleged  in  such  indictment  to  have  been  stolen  at  one  time  was  taken 
at  different  times,  such  separate  takings  may  be  tried  together  to  a  number 
not  exceeding  three,  provided  that  not  more  than  the  space  of  six  months 
elapsed  between  the  first  and  the  last  of  such  takings  : 

(d)  In  an  indictment  for  any  offence  of  embezzlement  or  of  fraudulent  applica- 
tion or  disposition  against  this  Act,  distinct  acts  of  embezzlement  or  of 
fraudulent  application  or  disposition  not  exceeding  three,  which  have  been 
committed  by  him  against  the  same  person  within  the  space  of  six  months, 
may  be  charged  in  separate  counts  of  the  same  indictment  and  tried  together ; 
and  where  such  offence  relates  to  any  money  or  valuable  security  it  shall  not 
be  necessary  to  specify  any  particular  coin  or  valuable  security ;  and  such 
allegation  shall  be  sustained  whether  the  offender  is  proved  to  have  embezzled 
or  to  have  fraudulently  applied  or  disposed  of  any  amount,  although  the 
particular  coin  or  valuable  security  of  which  such  amount  was  composed  is  not 
proved,  or  whether  he  is  proved  to  have  embezzled  or  to  have  fraudulently 
applied  or  disposed  of  any  valuable  security  which  has  been  delivered  to  hirn 
in  order  that  some  part  of  the  value  thereof  should  be  returned  to  any  person 
and  such  part  has  been  returned  accordingly  : 

(e)  In  every  case  of  stealing  any  chattel  or  fixture  under  section  sixteen  of  this 
Act  (relating  to  tenants  and  lodgers)  it  shall  be  lawful  to  prefer  an  indictment 
in  the  same  form  as  if  the  offender  were  not  a  tenant  or  lodger  : 

(J)  In  an  indictment  for  stealing  any  document  of  title  to  lands,  it  shall  be 
sufficient  to  allege  such  document  to  be  or  to  contain  evidence  of  the  title  or  of 
part  of  the  title  of  the  person  or  of  someone  of  the  persons  having  an  interest, 
whether  vested  or  contingent,  legal  or  equitable,  in  the  real  estate  to  which 
the  same  relates,  and  to  mention  such  real  estate  or  some  part  thereof  : 

(g)  In  an  indictment  for  an  offence  under  this  Act  with  respect  to  any  will, 
codicil,  or  other  testamentary  document,  record,  or  other  legal  document  what- 
soever, or  anything  made  of  metal  fixed  in  any  square  or  street,  or  in  any  place 
dedicated  to  public  use  or  ornament,  or  in  any  burial-ground,  it  shall  "not  be 
necessary  to  allege  the  same  to  be  the  property  of  any  person  : 

(h)  In  an  indictment  under  section  sixteen  of  this  Act  it  shall  be  lawful  to  lav 
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the  property  alleged  to  be  stolen  in  the  owner  or  person  letting  to  hire  : 
(t)  In  an  indictment  for  obtaining  or  attempting  to  obtain  any  chattel,  money, 
or  valuable  security  by  any  false  pretence,  it  shall  be  sufficient  to  allege  that 
the  person  accused  did  the   act  with  intent  to  defraud,  without   alleging  an 
intent  to  defraud  any  particular  person  and  without  alleging  any  ownership 
of  the  chattel,  money,  or  valuable  security  : 
(j)  Charges    of   stealing    any   property    and    of   feloniously    receiving   the    same 
property  or  any  part  thereof  may  be  included  in  separate  counts  of  the  same 
indictment  and  such  counts  may  be  tried  together  : 
(k)  Any  person  or  persons  charged  in  separate  counts  of  the  same  indictment 
with  stealing  any  property  and  with  feloniously  receiving  the  same  property 
or  any  part  thereof   may   severally  be  found   guilty  either  of  stealing  or  of 
receiving  the  said  property  or  any  part  thereof. 
41. —  (1)  Any    person    found   committing    any    offence    punishable    under    this    Act 
except  an  offence  under  section  thirty-one  may  be  immediately  apprehended  without 
a  warrant  by  any  person  and  forthwith  taken,  together  with  the  property,  if  any, 
before  a  justice  of  the  peace  to  be  dealt  with  according  to  law. 

(2)  Any  person  to  whom  any  property  is  offered  to  be  sold,  pawned,  or  delivered, 
if  he  has  reasonable  cause  to  suspect  that  any  offence  has  been  committed  against 
this  Act  with  respect  to  such  property,  shall,  if  in  his  power,  apprehend  and  forthwith 
take  before  a  justice  of  the  peace  the  person  offering  the  same,  together  with  such 
property,  to  be  dealt  with  according  to  law. 

(3)  Any  constable  or  peace  officer  may  take  into  custody  without  warrant  any 
person  whom  he  finds  lying  or  loitering  in  any  highway,  yard,  or  other  place  during  the 
night,  and  whom  he  has  good  cause  to  suspect  of  having  committed  or  being  about 
to  commit  any  felony  against  this  Act,  and  shall  take  such  person  as  soon  as  reasonably 
may  be  before  a  justice  of  the  peace  to  be  dealt  with  according  to  law. 

42. —  (1)  If  it  is  made  to  appear  by  information  on  oath  before  a  justice  of  the 
peace  that  there  is  reasonable  cause  to  believe  that  any  person  has  in  his  custody  or 
possession  or  on  his  premises  any  property  whatsoever,  with  respect  to  which  any 
offence  against  this  Act  has  been  committed,  the  justice  may  grant  a  warrant  to 
search  for  and  seize  the  same. 

(2) — (a)  Any  constable  or  peace  officer  may,  if  authorised  in  writing  by  a  chief 
officer  of  police,  enter  any  house,  shop,  warehouse,  yard,  or  other  premises,  and 
search  for  and  seize  any  property  he  believes  to  have  been  stolen,  and,  where  any 
property  is  seized  in  pursuance  of  this  section,  the  person  on  whose  premises  it  was 
at  the  time  of  seizure  or  the  person  from  whom  it  was  taken  shall,  unless  previously 
charged  with  receiving  the  same  knowing  it  to  have  been  stolen,  be  summoned  before 
a  court  of  summary  jurisdiction  to  account  for  his  possession  of  such  property,  and 
such  court  shall  make  such  order  respecting  the  disposal  of  such  property  and  may 
award  such  costs  as  the  justice  of  the  case  may  require. 

{b)  It  shall  be  lawful  for  any  chief  officer  of  police  to  give  such  authority  as 
aforesaid — 

(i)  when  the  premises  to  be  searched  are  or  within  the  preceding  twelve  months 
have  been  in  the  occupation  of  any  person  who  has  been  convicted  of  receiving 
stolen  property  or  of  harbouring  thieves ;  or 
(ii)  when  the  premises  to  be  searched  are  in  the  occupation  of  any  person  who 
has  been  convicted  of  any  offence  involving  fraud  or  dishonesty  and  punishable 
with  penal  servitude  or  imprisonment. 
(c)  It  shall  not  be  necessary  for  such  chief  officer  of  police  on  giving  such  authority 
to    specify    any    particular    property,    but    he    may    give    such    authority    if    he    has 
reason  to  believe  generally  that  such  premises  are  being  made  a  receptacle  for  stolen 
goods. 

43. —  (1)  Whenever  any  person  is  being  proceeded  against  for  receiving  any 
property,  knowing  it  to  have  been  stolen,  or  for  having  in  his  possession  stolen  pro- 
perty, for  the  purpose  of  proving  guilty  knowledge  there  may  be  given  in  evidence 
at  any  stage  of  the  proceedings — 

(a)  the  fact  that  other  property  stolen  within  the  period  of  twelve  months  pre- 
ceding the  date  of  the  offence  charged  was  found  or  had  been  in  his  possession ; 
(h)  the  fact  that  within  the  five  years  preceding  the  date  of  the  offence  charged 
he  was  convicted  of  any  offence  involving  fraud  or  dishonesty. 
This  last-mentioned  fact  may  not  be  proved  unless — 

(i)  seven  days'  notice  in  writing  has  been  given  to  the  offender  that  proof 
of  such  previous  conviction  is  intended  to  be  given ; 

(ii)  evidence  has  been   given  that   the  property  in  respect  of  which   the 

offender  is  being  tried  was  found  or  had  been  in  his  possession. 

(2)  No  person  shall  be  liable  to  be  convicted  of  any  offence  against  sections  six, 

seven    subsection    (1),   twenty,    twenty-one,    and    twenty-two    of   this    Act    upon    any 

evidence  whatever  in  respect  of  any  act  done  by  him,  if  at  any  time  previously  to  his 

being  charged  with  such  offence  he  has  first  disclosed  such  act  on  oath,  in  consequence 
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of  any  compulsory  process  of  any  court  of  law  or  equity  in  any  action,  suit,  or  proceed- 
ing which  has  been  bona  fide  instituted  by  any  person  aggrieved. 

(3)  In  any  proceedings  in  respect  of  any  offence  against  sections  six,  seven  sub- 
section (1),  twenty,  twenty-one,  and  twenty-two  of  this  Act,  a  statement  or  admission 
made  by  any  person  in  any  compulsory  examination  or  deposition  before  any  court 
on  the  hearing  of  any  matter  in  bankruptcy  shall  not  be  admissible  in  evidence  against 
that  person. 

44. —  (1)  If  on  the  trial  of  any  indictment  for  robbery  it  is  proved  that  the  defendant 
committed  an  assault  with  intent  to  rob,  the  jury  may  acquit  the  defendant  of  robbery 
and  find  him  guilty  of  an  assault  with  intent  to  rob,  and  thereupon  he  shall  be  liable 
to  be  punished  accordingly. 

(2)  If  on  the  trial  of  any  indictment  for  any  offence  against  section  seventeen  of 
this  Act  (relating  to  embezzlement)  it  is  proved  that  the  defendant  stole  the  property 
in  question,  the  jury  may  find  him  guilty  of  stealing,  and  thereupon  he  shall  be  liable 
to  be  punished  accordingly;  and  on  the  trial  of  any  indictment  for  stealing  the  jury 
may  in  like  manner  find  the  defendant  guilty  of  embezzlement  or  of  fraudulent  appli- 
cation or  disposition,  as  the  case  may  be,  and  thereupon  he  shall  be  liable  to  be 
punished  accordingly. 

(3)  If  on  the  trial  of  any  indictment  for  stealing  it  is  proved  that  the  defendant 
took  any  chattel,  money,  or  valuable  security  in  question  in  any  such  manner  as  would 
amount  in  law  to  obtaining  it  by  false  pretences  with  intent  to  defraud,  the  jury 
may  acquit  the  defendant  of  stealing  and  find  him  guilty  of  obtaining  the  chattel, 
money,  or  valuable  security  by  false  pretences,  and  thereupon  he  shall  be  liable  to  be 
punished  accordingly. 

(4)  If  on  the  trial  of  any  indictment  for  obtaining  any  chattel,  money,  or  valuable 
security  by  false  pretences  it  is  proved  that  the  defendant  stole  the  property  in 
question,  he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  obtaining  such 
property  by  false  pretences. 

(5)  If  on  the  trial  of  any  two  or  more  persons  indicted  for  jointly  receiving  any 
property  it  is  proved  that  one  or  more  of  such  persons  separately  received  any  part  of 
such  property,  the  jury  may  convict  upon  such  indictment  such  of  the  said  persons 
as  are  proved  to  have  received  any  part  of  such  property. 

45. — (1)  If  any  person  guilty  of  any  such  felony  or  misdemeanour  as  is  mentioned 
in  this  Act,  in  stealing,  taking,  obtaining,  extorting,  embezzling,  converting,  or 
disposing  of,  or  in  knowingly  receiving,  any  property,  is  prosecuted  to  conviction 
by  or  on  behalf  of  the  owner  of  such  property,  the  property  shall  be  restored  to  the 
owner  or  his  representative. 

(2)  In  every  case  in  this  section  referred  to  the  court  before  whom  such  offender 
is  convicted  shall  have  power  to  award  from  time  to  time  writs  of  restitution  for  the 
said  property  or  to  order  the  restitution  thereof  in  a  summary  manner  : 

Provided  that  where  goods  as  defined  in  the  Sale  of  Goods  Act,  1893,  have  been 
obtained  by  fraud  or  other  wrongful  means  not  amounting  to  stealing,  the  property 
in  such  goods  shall  not  re-vest  in  the  person  who  was  the  owner  of  the  goods  or  his 
personal  representative,  by  reason  only  of  the  conviction  of  the  offender  : 
And  provided  that  nothing  in  this  section  shall  apply  to  the  case  of — 

(a)  any  valuable  security  which  has  been  in  good  faith  paid  or  discharged  by 
some  person  or  body  corporate  liable  to  the  payment  thereof,  or,  being  a 
negotiable  instrument,  has  been  in  good  faith  taken  or  received  by  transfer 
or  delivery  by  some  person  or  body  corporate  for  a  just  and  valuable  considera- 
tion without  any  notice  or  without  any  reasonable  cause  to  suspect  that  the 
same  had  been  stolen  ; 
(6)  any  offence  against  sections  twenty,  twenty-one,  and  twenty-two  of  this  Act. 

(3)  On  the  restitution  of  any  stolen  property  if  it  appears  to  the  court  by  the 
evidence  that  the  offender  has  sold  the  stolen  property  to  any  person,  and  that  such 
person  has  had  no  knowledge  that  the  same  was  stolen,  and  that  any  moneys  have 
been  taken  from  the  offender  on  his  apprehension,  the  court  may,  on  the  application 
of  such  purchaser,  order  that  out  of  such  moneys  a  sum  not  exceeding  the  amount  of 
the  proceeds  of  such  sale  be  delivered  to  the  said  purchaser. 

46. —  (1)  In  this  Act,  unless  the  context  otherwise  requires, — 
The  expression  "  chief  officer  of  police  "  means — 

(a)  In  the  city  of  London,  the  Commissioner  of  City  Police; 

(b)  In  the  Metropolitan  Police  District,  the  Commissioner  of  Police  of  the 
Metropolis ; 

(c)  In   any  other  police   district   in  England,  the   officer  having  the  chief 
command  of  the  police  in  such  police  district ; 

(d)  In  the  police  district  of  Dublin  Metropolis,  either  of  the  commissioners 
of  police  for  the  said  district ; 

(e)  In  any  other  police  district  in  Ireland,  the  sub-inspector  of  the  Royal 
Irish  Constabulary; 
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and  shall  include  any  person  authorised  by  such  said  chief  officer  of  police  to 
act  in  his  behalf  : 

The  expression  "  document  of  title  to  goods  "  includes  any  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse-keeper's  certificate,  warrant  or  order  for  the 
delivery  or  transfer  of  any  goods  or  valuable  thing,  bought  or  sold  note,  or  any 
other  document  used  in  the  ordinary  course  of  business  as  proof  of  the  possession 
or  control  of  goods,  or  authorising  or  purporting  to  authorise,  either  by  endorse- 
ment or  by  delivery,  the  possessor  of  such  document  to  transfer  or  receive  any 
goods  thereby  represented  or  therein  mentioned  or  referred  to  : 

The  expression  "  document  of  title  to  lands  "  includes  any  deed,  map,  roll,  register, 
paper,  or  parchment,  written  or  printed,  or  partly  written  and  partly  printed, 
being  or  containing  evidence  of  the  title,  or  any  part  of  the  title,  to  any  real 
estate  or  to  any  interest  in  or  out  of  any  real  estate  : 

The  expressions  "  mail,"  "  mail  bag,"  "  officer  of  the  Post  Office,"  "  postal 
packet,"  "  post  office,"  and  "  in  course  of  transmission  by  post,"  shall  have 
the  same  meanings  in  this  Act  as  in  the  Post  Office  Act,  1908  : 

The  expression  "  night  "  means  the  interval  between  nine  o'clock  in  the  evening 
and  six  o'clock  in  the  morning  of  the  next  succeeding  day  : 

The  expression  ' '  property  ' '  includes  any  description  of  real  and  personal  property^ 
money,  debts,  and  legacies,  and  all  deeds  and  instruments  relating  to  or 
evidencing  the  title  or  right  to  any  property,  or  giving  a  right  to  recover  or 
receive  any  money  or  goods,  and  also  includes  not  only  such  property  as  has 
been  originally  in  the  possession  or  under  the  control  of  any  person,  but  also 
any  property  into  or  for  which  the  same  has  been  converted  or  exchanged,  and 
anything  acquired  by  such  conversion  or  exchange,  whether  immediately  or 
otherwise  : 

The  expression  "  trustee  "  means  a  trustee  on  some  express  trust  created  by  some 
deed,  will,  or  instrument  in  writing,  and  includes  the  heir  or  personal  repre- 
sentative of  any  such  trustee,  and  any  other  person  upon  or  to  whom  the  duty 
of  such  trust  shall  have  devolved  or  come,  and  also  an  executor  and  administrator, 
and  an  official  receiver,  assignee,  liquidator,  or  other  like  officer  acting  under 
any  present  or  future  Act  relating  to  joint  stock  companies  or  bankruptcy  : 

The  expression  "  valuable  security  "  includes  any  writing  entitling  or  evidencing 
the  title  of  any  person  to  any  share  or  interest  in  any  public  stock,  annuity,  fund, 
or  debt  of  any  part  of  His  Majesty's  Dominions,  or  of  any  foreign  state,  or  in 
any  stock,  annuity,  fund,  or  debt  of  any  body  corporate,  company,  or  society, 
whether  within  or  without  His  Majesty's  Dominions,  or  to  any  deposit  in  any 
bank,  and  also  includes  any  scrip,  debenture,  bill,  note,  warrant,  order,  or  other 
security  for  payment  of  money,  or  any  accountable  receipt,  release,  or  discharge, 
or  any  receipt  or  other  instrument  evidencing  the  payment  of  money,  or  the 
delivery  of  any  chattel  personal,  and  any  document  of  title  to  lands  or  goods 
as  herein-before  defined. 

(2)  The  expression  *'  dwelling-house"  does  not  include  a  building  although  within 
the  same  curtilage  with  any  dwelling-house  and  occupied  therewith  unless  there  is  a 
communication  between  such  building  and  dwelling-house,  either  immediate  or  by 
means  of  a  covered  and  enclosed  passage  leading  from  one  to  the  other. 

(3)  Eeferences  in  this  Act  to  any  Act  in  force  at  the  commencement  of  this  Act 
shall  be  held  to  include  a  reference  to  that  Act  as  amended,  extended,  or  applied  by 
any  other  Act. 

47. —  (1)  Where,  by  virtue  of  some  other  Act,  an  offence  against  this  Act  subjects 
the  offender  to  any  forfeiture  or  disqualification,  or  to  any  penalty  other  than  penal 
servitude  or  fine,  the  liability  of  the  offender  to  punishment  under  this  Act  shall  be  in 
addition  to  and  not  in  substitution  for  his  liability  under  such  other  Act, 

(2)  Where  an  offence  against  this  Act  is  by  any  other  Act,  whether  passed  before 
or  after  the  commencement  of  this  Act,  made  punishable  on  summary  conviction,  pro- 
ceedings may  be  taken  either  under  such  other  Act  or  under  this  Act  :  Provided  that 
where  such  an  offence  was  at  the  commencement  of  this  Act  punishable  only  on 
summary  conviction,  it  shall  remain  only  so  punishable. 

48. —  (1)  The  enactments  specified  in  the  Schedule  to  this  Act  are  hereby  repealed 
as  to  England  and  Ireland  to  the  extent  specified  in  the  third  column  thereof. 

(2)  For  the  purposes  of  the  First  Schedule  to  the  Summary  Jurisdiction  Act,  1879, 
the  first  subsection  of  the  thirty-third  section  of  this  Act  shall  be  substituted  for  the 
ninety-first  and  ninety-fifth  sections  of  the  Larceny  Act,  1861. 

49.  This  Act  shall  not  extend  to  Scotland,  except  as  herein-before  otherwise 
expressly  provided. 

50.  This  Act  may  be  cited  as  the  Larceny  Act,  1916,  and  shall  come  into  operation 
on  the  first  day  of  January  nineteen  hundred  and  seventeen. 
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SCHEDULE. 

Enactments  Repealed. 


Title. 


The  Libel  Act,  1843. 
The     Criminal     Procedure 
Act,  1851. 


The  Literary  and  Scien- 
tific Institutions  Act, 
1854. 

The  Municipal  Corpora- 
tion Mortgages,  &c. 
Act,  1860. 

The  Larceny  Act,  1861. 


The  Larceny  Act,  1861. 


The  Criminal  Law  Amend- 
ment Act,  1867. 

The  Larceny  Act,  1868. 

The  Prevention  of  Crimes 
Act,  1871. 

The  Statute  Law  Re- 
vision (Substituted 
Enactments)  Act,  1876. 

The  Municipal  Corpora- 
tions Act,  1882. 

The  Electric  Lighting 
Act,  1882. 

The  Larceny  Act,  1896. 

The  Burglary  Act,  1896. 

The  Larceny  Act,  1901.  ^ 

The  Criminal  Justice 
Administration  Act, 

1914. 


Extent  of  Eepeal. 


Section  thirteen. 

Section  three. 

In  section  five,  so  far  as  it  relates  to  Ireland,  the  words 
"  stealing,  embezzling,"  and  the  words  "  or  for  obtain- 
ing by  false  pretences." 

Section  eighteen,  from  the  words  "  and  in  cases  "  to  the 
end  of  the  section. 

In  section  twenty-six,  from  "  steal  "  to  "  chattels  of  the 
institution,  or." 

Section  seven. 


In  section  one,  from  "  the  term  '  trustee  '  "  to  "  bank- 
ruptcy or  insolvency  ' ' ;  and  from  ' '  for  the  purposes  of 
this  Act,  the  night  "  to  "  succeeding  day." 

Sections  two  to  eleven,  both  inclusive. 

In  section  eighteen,  from  "  and  whosoever  "  to  the  end 
of  the  section. 

In  section  nineteen ,  from  * '  and  whosoever  ' '  to  the  end 
of  the  section. 

Section  twenty. 

In  section  twenty-six,  from  the  beginning  of  the  section 
to  "  simple  larceny  and." 

In  section  twenty-seven,  the  words  "  shall  steal,  or." 

In  section  twenty-eight,  the  words  "  shall  steal,  or." 

In  section  twenty-nine,  the  words  "  steal  or." 

In  section  thirty,  the  words  "  shall  steal  or." 

Sections  thirty-one  and  thirty-two. 

In  section  thirty-three,  from  "  and  whosoever  having 
been  twice  convicted  "  to  the  end  of  the  section. 

In  section  thirty-six,  from  "  and  whosoever  "  to  the  end 
of  the  section. 

Section  thirty-eight. 

Sections  forty  to  sixty-four,  both  inclusive. 

Sections  sixty-seven  to  seventy-four,  both  inclusive. 

Sections  seventy-seven  to  eighty-one,  both  inclusive. 

Sections  eighty-eight  to  ninety-six,  both  inclusive. 

In  section  ninety-eight,  the  words  "  except  only  a 
receiver  of  stolen  property." 

Sections  one  hundred  and 

One  hundred  and  one. 

Section  one  hundred  and  fourteen. 

In  section  nine,  the  words  "  either  "  and  the  words  "  or 
otherwise." 

Section  one. 

Sections  sixteen  and  nineteen. 

Section  three. 


Section  one  hundred  and  seventeen. 

Section  twenty-three. 

The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
Section  thirty-five. 
Section  thirty-nine,  subsection  two 
The  Third  Schedule. 
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49.     .     The    disclosure    of    a    criminal    act    by    a    voluntary 

witness  in  a  civil  action  on  cross-examination  and  without  objection  to 
answer  the  questions  being  taken  is  not  a  disclosure  "  in  consequence 
of  any  compulsory  process  "  of  any  Court  of  law  or  equity  within  the 
meaning  of  sec.  85  of  the  Larceny  Act,  1869.,  and  that  he  is  liable  to 
be  convicted  of  an  offence  in  respect  of  the  Act  so  disclosed  {Rex  v.  Noel, 
[1914]  3K.B.  848;  84  L.  J.  K.B.  142— C.C.A.). 

53.     .     The  facts  in  a  charge  of  simple  larceny  did  not  sustain 

the  charge,  although  they  showed  an  offence  under  sec.  31  of  the 
Larceny  Act,  1861.  The  accused  was  convicted.  It  was  held  that  the 
conviction  must  be  quashed  (R.  v.  Molloy,  1914,  111  L.  T.  166;  78  J.  P. 
216— C.C.A.). 

56.     .     R.  V.  Buckmaster,  1887,  20  Q.B.  D.  182,  187;  57  L.  J. 

M.C.  25,  27,  was  followed  in  R.  v.  Hilliard,  1914,  83  L.  J.  K.B.  439; 
109  L.  T.  750— CCA.  It  was  held  that  where  A.  drugs  B.  and  thereby 
gets  B.  to  play  cards  with,  and  lose  to,  C,  A.  is  guilty  of  larceny  by  a 
trick.  But  the  jury  must  be  sufficiently  directed  as  to  the  requisites 
of  the  offence. 

62.     .     By   the    Criminal   Justice   Administration   Act,    1914, 

sec.  39  (2),  and  the  Larceny  Act,  1861,  sec.  88,  a  person  indicted  for 
false  pretences  may  now  be  convicted  of  larceny  or  conversely. 

118.  'Legacy. — A  testatrix  gave  a  moiety  of  her  residuary  estate, 
subject  to  a  life  tenancy,  "  to  be  divided  equally  between  the  unmarried 
daughters  of  my  brother-in-law  "  A.  and  B.  "  equally."  At  the  date  of 
her  will  and  death  A.  had  three  unmarried  and  two  married  daughters. 
B.  had  one  daughter  only.  It  was  held  that  B.  himself,  and  not  his 
unmarried  daughters,  was  the  second  legatee ;  but  that  the  division 
ought  to  be  in  equal  fourth  shares  between  him  and  the  unmarried 
daughters  of  A.,  and  not  in  moieties  {In  re  Harper;  Plowman  v.  Harper, 
[1914]  1  Ch.  70;  83  L.  J.  Ch.  157). 

120.     .     A  legacy  in  fact  specific  may  be  directed  by  the  testator 

to  be  treated  as  general,  and  will  be  so  treated  by  the  Court  accordingly 
(In  re  Compton;  Vaughan  v.  Smith,  [1914]  2  Ch.  119;  83  L.  J.  Ch.  862). 

122.     .     In    the    absence    of    special    circumstances    a    person 

absolutely  entitled  to  an  undivided  share  of  personal  property  vested  in 
trustees  may  call  for  immediate  payment  or  transfer  of  his  share,  and 
the  power  to  postpone  conversion  in  the  will  does  not  entitle  the  trustees 
to  refuse  to  transfer  their  shares  to  persons  absolutelv  entitled  (In  re 
Marshall;  Marshall  v.  Marshall,  [1914]  1  Ch.  192;  83''L.  J.  Ch.  307— 
C.A.).  See  In  re  Horsruaill;  Womersley  v.  Horsnail,  [1909]  1  Ch.  631; 
78  L.  J.  Ch.  331,  [Supp.  13,  p.  682],  and  In  re  Kipping;  Kipping  v. 
Kipping,  [1914]  1  Ch.  62;  83  L.  J.  Ch.  218— CA. 

122.     .     By  her  will  a  testatrix  bequeathed  a  sum  of  money 

to  trustees  upon  trust  to  pay  the  income  to  her  nephew  after  he 
attained  twenty-four  years  of  age  during  his  life,  provided  that  he 
should  not  be  a  Roman  Catholic  at  her  death,  or  being  a  Homan 
Catholic  at  her  death  should  cease  to  be  a  Roman  Catholic  within  a 
year  after  her  death.  At  the  date  of  the  will  the  nephew  was  an 
infant,  and  eighteen  months  afterwards,  when  the  testatrix  died,  was 

302 


I 


127-129  LEGACY.  Vol.  VIII. 

nine  years  of  age.  He  had  been  baptized  in  the  Roman  Catholic 
Church,  and  brought  up  by  his  father  in  the  Roman  Catholic  faith.  A 
year  had  elapsed  since  the  death  of  the  testatrix.  It  was  held  that  the 
infant  nephew  had  not  become  incapacitated  from  taking  the  benefit 
of  the  legacy  by  being  baptized  in  the  Roman  Catholic  Church,  as  the 
intention  of  the  testatrix  was  that  the  legatee  should  have  the  oppor- 
tunity of  making  his  choice-  of  a  religion ;  and  in  the  eye  of  the  Court 
he  could  not  determine  what  his  religion  should  be  until  he  reached 
years  of  discretion,  and  during  the  time  until  he  reached  the  age  of 
twenty-one  he  could  not  be  in  the  sense  meant  in  the  will  either  a 
Roman  Catholic  or  not  a  Roman  Catholic  {In  re  May;  Eggar  v.  May, 
86  L.  J.  Ch.  698;  [1917]  2  Ch.  126). 

127.     .     A  gift  to  "  all  my  nephews  and  nieces,   that  is   to 

say  ..."  followed  by  the  names  of  the  nephews  and  nieces,  is  not  a 
gift  to  a  class,  and  the  shares  of  those  who  predecease  the  testator  will 
lapse  {In  re  Bentley ;  Podmore  v.  Smith,  1914,  110  L.  T.  623; 
58  S.  J.  362). 

128.     .     In  re  Beverly;  Watson  v.  Watson,  [1901]  1  Ch.  681; 

70  L.  J.  Ch.  295,  was  applied  in  In  re  Craven;  Watson  v.  Craven, 
[1914]  1  Ch.  358;  83  L.  J.  Ch.  403,  post,  under  Trusts. 

129.     .     A  testator  gave  a  legacy  to  each  of  his  seven  children 

as  and  when  he  or  she  should  respectively  attain  the  age  of  twenty- 
three.  The  two  eldest  children  attained  that  age  in  the  lifetime  of  the 
testator,  and  it  was  claimed  on  their  behalf  that  interest  became  payable 
on  the  two  legacies  in  question  as  from  the  death  of  the  testator.  It 
was  held  that  interest  did  not  become  payable  until  one  year  from  the 
death  of  the  testator  {In  re  Palfreeman;  Public  Trustee  v.  Palfreeman, 
[1914]  1  Ch.  877;  83  L.  J.  Ch.  702). 

129.     .     In  re   Dallmeyer;   Dallmeyer  v.    Dallmeyer,    [1896] 

1  Ch.  372;  65  L.  J.  Ch.  201,  was  explained  in  In  re  Forster-Brown; 
Barry  v.  Forster-Brown,  [1914]  2  Ch.  584;  84  L.  J.  Ch.  361,  as  showing 
that  in  any  ordinary  case  of  a  direction  to  bring  advances  into  hotchpot — 
advances  made  whether  by  the  testator  himself  or  by  his  trustees  pur- 
suant to  directions  in  his  will — interest  is  not  accumulated  against 
advanced  children  between  the  testator's  death  and  the  period  of 
distribution. 

129.     .     Fraser   v.    Murdoch,    1880,    6    App.    Cas.    855,    was 

distinguished  in  In  re  Craven;  Watson  v.  Craven,  [1914]  1  Ch.  358; 
83  L.  J.  Ch.  403,  post,  under  Trusts. 

129.     .     Where  a  legacy  is  given  in  trust  to  pay  the  income 

to  the  testator's  widow,  to  be  wholly  applied  by  her  for  the  mainten- 
ance of  herself  and  her  children  while  infants,  and  on  their  attaining 
twenty-one  three-fifths  of  the  legacy  is  given  to  them,  the  will  through- 
out indicating  an  intention  that  the  legacy  is  created  solely  and 
expressly  for  the  purpose  of  maintenance  of  the  infant  children,  then 
the  reasoning  on  which  the  rule — that  where  there  is  a  legacy  given  to 
an  infant  for  maintenance,  interest  on  such  a  legacy  is  payable  from 
the 'date  of  the  testator's  death  by  way  of  maintenance — is  founded, 
applies,  and  interest  is  payable  from  the  date  of  the  death  {In  re 
Bamsey;  Thorpe  v.  Ramsey,  86  L.  J.  Ch.  514;  [1917]  2  Ch.  64). 
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131.     .     A  bequest  for  life  included  a  herd  of  deer.     During 

the  lifetime  of  the  tenant  for  life  the  members  of  the  original  herd 
gradually  all  died  and  had  been  replaced  by  others.  It  was  held  that 
those  entitled  in  remainder  were  entitled  to  take  the  herd  as  it  stood  at 
the  death  of  the  tenant  for  life  (White  v.  Paine,  [1914]  2  K.B.  486; 
as  L.  J.  Ch.  403). 

161.  Licence. — The  plaintiff  occupied  a  seat  for  which  he  had 
bought  a  ticket  in  the  defendants'  theatre.  Under  the  belief  that  he 
had  bought  no  ticket  the  defendants'  servants  forcibly  removed  him. 
It  was  held  that  the  plaintiff  was  entitled  to  damages  for  the  assault, 
and  that  Wood  v.  Ledbitter,  1845,  14  L.  J.  Ex.  161;  13  M.  &  W.  838, 
was  no  longer  law  (Hurst  v.  Picture  Palaces,  [1915]  1  K.B.  1 ;  83  L.  J. 
K.B.  1837;  30  T.  L.  R.  642— C. A.). 

161.     .     A  licence  to  afi&x  bills  and  posters  to  a  wall  does  not 

create  an  interest  in  land,  but  creates  merely  a  personal  obhgation  on 
the  part  of  the  licensor  to  allow  the  licensees  the  u&e.  of  the  wall  for 
advertisements,  and  that  if  the  owner  of  the  premises  has  put  it  out 
of  his  power  to  fulfil  his  obligation  under  the  agreement,  he  is  liable 
in  damages  for  breach  of  contract  (King  v.  Allen  &  Sons,  Billposting , 
Urn.,  [1916]  2  A.C.  54;  85  L.  J.  P.C.  229— H.L.  (Ir.). 

166.  Licence  (Marriage). — The  principles  applicable  to  marriages 
by  banns,  or  after  notice  without  licence,  are  not  applicable  to  a  mar- 
riage by  licence,  as  in  the  latter  case  no  publicity  is  necessary.  And 
a  marriage  by  licence  under  the  provisions  of  the  Marriage  Act,  1836, 
and  the  Marriage  and  Registration  Act,  1856,  obtained  by  notice,  in 
which  the  surname  of  one  of  the  parties  is  falsely  given,  knowingly  and 
wilfully,  by  both  parties  for  the  purpose  of  concealing  the  marriage,  is 
not  thereby  invalidated  (Plummer  v.  Plummer,  86  L.  J.  P.  145; 
[1917]  P.  163— C.A.). 

166.     .     The  appellant  was  a  native  of  and  domiciled  in  India, 

professing  the  religion  of  Islam.  On  March  18,  1913,  he  intermarried 
with  Ruby  Pauline  Hudd,  an  Englishwoman,  at  a  registry  office  in 
England.  On  August  27,  1915,  he  purported  by  writing  of  divorce- 
ment in  accordance  with  Mohammedan  law  to  divorce  his  wife.  In 
August,  1916,  the  marriage  not  having  been  dissolved  by  any  Court  of 
law,  he  applied  to  the  respondent,  the  Registrar  of  Marriages  for 
Hammersmith,  for  a  certificate  and  licence  to  marry  Violet  Louise 
Ling,  an  Englishwoman.  It  was  held  that  the  respondent  was  entitled 
to  refuse  the  certificate  and  licence,  as  the  appellant's  marriage  with 
Ruby  Pauline  Hudd  was,  according  to  English  law,  still  subsisting, 
and  a  "  lawful  impediment  "  had  therefore  been  "  shown  to  his  satis- 
faction "  within  the  words  of  sec.  9  of  the  Marriage  and  Registration 
Act,  1856  (Rex  v.  Hammersmith  Registrar  of  Marriages;  Ex  parte 
Mir-Anwaruddin,  86  L.  J.  K.B.  210;  [1917]  1  K.B.  634— C. A.). 

171.  Licensing;  Licensing  Acts. — If  the  holder  of  a  beerhouse 
licence,  granted  before  1904,  applies  for  a  spirit  licence,  the  grant  must 
take  the  form  of  a.  full  licence,  and  the  spirit  licence  cannot  be  granted 
as  additional  to  the  beerhouse  licence  (Customs  and  Excise  Commis- 
sioners V.  Curtis,  [1914]  2  K.B.  335;  83  L.  J.  K.B.  931). 

183.     .     The    compensation    authority    must,     by    virtue    of 

sec.   19  (2)  of  the  Licensing  (Consolidation)  Act,   1910,   consider  the 
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report  made  by  the  Justices  on  referring  the  matter  of  the  renewal  of 
an  old  on-licence  {R.  v.  Chester  Licensing  Justices;  Ex  parte  Bennion, 
[1914]  3  K.B.  349;  83  L.  J.  K.B.  1259). 

183.     .     Quarter  sessions,  sitting  as  the  confirming  authority, 

may  state  a  case  for  the  opinion  of  the  High  Court  (Nicholas  v.  Davies, 
[1914]  2  K.B.  705;  83  L.  J.  K.B.  1137). 

183.  .  The  provision  made  by  sec.  20  of  the  Licensing  (Con- 
solidation) Act,  1910,  and  rule  1  of  the  Kules  of  the  Supreme  Court 
(Finance  Act),  1895,  that  a  person  aggrieved  by  the  decision  of  the 
Commissioners  of  Inland  Kevenue  determining  the  amount  of 
compensation  payable  in  respect  of  the  non-renewal  of  the  licence 
of  a  public-house,  who  desires  to  appeal  to  the  Hight  Court,  must 
deliver  to  the  Commissioners  a  written  statement  of  the  grounds  of 
his  appeal,  is  a  matter  of  procedure  or  practice  within  the  meaning 
of  Order  LXVIII.  rule  1  of  the  Kules  of  the  Supreme  Court,  and 
consequently,  when  the  statement  is  not  delivered  within  the  pre- 
scribed time  the  Court  has  power  under  the  provisions  of  Order  LXIV. 
rule  7  to  enlarge  the  time  (In  re  Plymouth  Breweries,  Lim.,  87  L.  J. 
K.B.  1015;  [1918]  1  K.B.  573). 

183.     .     The   words   "  a   similar  licence  "   in   sec.    16   of   the 

Licensing  (Consolidation)  Act,  1910,  mean  a  licence  to  sell  the  same 
kind  of  intoxicating  liquors  as  are  being  sold  at  premises  already  licensed, 
and  that  where  a  particular  class  of  licence  is  in  force  the  Justices  have 
no  jurisdiction  to  grant  what  purports  to  be  a  new  licence  of  the  same 
kind  in  respect  of  the  same  premises  with  the  object  of  making  an 
alteration  of  the  monopoly  values  subject  to  which  the  existing  licence 
was  granted  (Rex  v.  Taylor.  Rex  v.  Amendt  (No.  2),  [1915]  2  K.B. 
593;  84  L.  J.  K.B.  1489). 

184.     .     Where  the  renewal  of  an  old  on-licence  is  referred  by 

the  licensing  Justices  to  the  compensation  authority,  and  the  compen- 
sation authority  have  evidence  before  them  as  to  the  number  of  the 
licensed  houses  in  the  district,  the  character  and  population  of  the 
locality  and  the  respective  situations  and  accommodation  of  the  various 
licensed  houses  in  the  district,  they  are  entitled,  in  the  exercise  of  their 
honest  judgment  upon  such  evidence,  to  hold  that  the  particular  licence 
referred  to  them  is  redundant  and  to  refuse  the  renewal  of  such  licence, 
notwithstanding  that  the  particular  house,  on  the  evidence,  compares 
favourably  with  other  houses  in  the  district  (Colchester  Brewery  Co.  v. 
Tendring  Licensing  Justices,  [1916]  2  K.B.  126;  85  L.  J.  K.B.  1001 
— C.A.). 

184.     .     One  of  the  Justices  who  referred  the  renewal  of  a  licence 

to  the  compensation  authority  also  sat  on  the  compensation  authority 
and  gave  evidence,  although  he  did  not  adjudicate.  It  was  held  that 
this  procedure  was  improper,  although  in  the  circumstances  of  the  case 
the  decision  of  the  compensation  authority  was  upheld  (Mitchell  v. 
Croydon  Justices,  1914,  111  L.  T.  632;  30  T.  L.  E.  526). 

184.     .     Where  the  renewal  of  an  old  on-licence,   which  has 

been  referred  by  the  licensing  Justices  to  the  compensation  authority, 
is  refused,  the  persons  interested  in  the  licensed  premises  are  entitled 
under  sec.  20  of  the  Licensing  (Consolidation)  Act,  1910,  to  have  the 
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amount  of  compensation  determined  by  the  Inland  Eevenue  Commis- 
sioners irrespective  of  whether  or  not  an  agreement  has  been  arrived  at 
as  to  the  sum  payable  as  compensation,  and  they  are  under  no  obligation 
to  submit  any  such  agreement,  if  any  has  been  arrived  at,  to  the 
compensation  authority.  The  right  of  the  compensation  authority 
under  rule  27  of  the  Licensing  Eules,  1910,  to  express  their  approval  of 
any  agreement  as  to  the  sum  to  be  paid  as  compensation  only  arises 
where  an  agreement  has  been  submitted  to  them,  and  they  cannot 
require  an  agreement  to  be  submitted  to  them  {Rex  v.  Sheffield 
Justices;  Ex  parte  Mornson,  [1916]  1  K.B.  682;  85  L.  J.  K.B.  818 
— D.). 

185.     .     For  the  purpose  of  ascertaining  whether  any  and  what 

increased  rent  is  payable  in  respect  of  premises  being  let  as  licensed 
premises  in  connection  with  sec,  2  of  the  Finance  Act,  1912,  and  the 
Finance  (1909-10)  Act,  1910,  [Supp.  13,  p.  314  et  seq.],  the  question 
to  be  determined  is,  what  rent  could  be  obtained  for  the  premises  in 
their  present  condition,  but  without  a  licence ;  it  is  immaterial  to  enquire 
what  rent  could  be  obtained  if,  as  a  result  of  structural  alterations,  the 
licensed  premises  were  converted  into  premises  of  a  totally  different 
character  {Proctor  v.  Tarry,  [1915]  2  K.B.  242;  84  L.  J.  K.B.  1096; 
31  T.  L.  K.  262— C.A.). 

185.     .     In  sec.  2  of  the  Finance  Act,  1912,  the  words  "the 

grantor  of  the  lease  ' '  mean  the  actual  lessor  and  not  merely  the  person 
in  receipt  of  the  rent  {Bodega  Co.  v.  Read,  [1914]  2  Ch.  757;  84  L.  J. 
Ch.  36 — C.A.).  This  case  was  followed  in  Bodega  Co.  v.  Martin,  [1915] 
2  Ch.  385;  85  L.  J.  Ch.  17;  31  T.  L.  K.  595— C. A. 

185.     .     Under  sec.  2  of  the  Finance  Act,  1912,  when  the  issue 

is  raised  as  to  the  liability  of  the  grantor  of  a  lease  to  pay  any  proportion 
of  the  increase  of  licence  duty,  and  is  not  merely  as  to  the  amount  pay- 
able, the  County  Court  has  no  jurisdiction  to  determine  this  issue,  and 
the  grantor  is  entitled  to  a  writ  of  prohibition  to  the  Judge  from  pro- 
ceeding therein  {Tratt  v.  Good,  [1915]  3  K.B.  59;  84  L.  J.  K.B.  1550). 

185.     .     In  1898  the  lessor  agreed  to  grant  the  lessee  a  new  lease 

in  consideration  of  the  lessee  spending  a  certain  sum  in  rebuilding  the 
licensed  premises  and  surrendering  the  unexpired  lease.  These  condi- 
tions having  been  fulfilled,  the  new  lease  was  granted  in  1900.  In  1914 
the  lessee  brought  an  action  in  the  County  Court  under  the  above  section 
for  the  determination  of  what  proportion  of  the  increased  licence  duty 
should  be  contributed  by  the  lessor.  It  was  held  that  neither  the  sum 
spent  in  the  rebuilding  of  the  premises  nor  the  surrender  value  of  the 
unexpired  lease  was  a  "  premium  "  within  the  meaning  of  sec.  2  of  the 
Finance  Act,  1912  {King  v.  Cadogan  {Earl),  [1915]  3  K.B.  485;  84  L.  J. 
K.B.  2069— C.A.). 

185.     .     Before  the  passing  of  the  Finance  (No.  2)  Act,  1915, 

a  lessee  of  licensed  premises  had  an  alleged  right  under  sec.  2  of  the 
Act  of  1912  to  deduct  from  the  rent  due  to  his  lessor  a  proportion  of 
the  increase  of  the  duty,  and  had  commenced  proceedings  to  determine 
such  proportion.  It  was  held,  assuming  that  the  lessee's  right  was  an 
accrued  right,  that,  having  regard  to  sec.  38  (2)  of  the  Act  of  1889,  the 
repeal  of  sec.  2  of  the  Act  of  1912  by  sec.  18  of  the  Act  of  1915  did  not 
affect  that  right  or  the  proceedings  in  respect  thereof,  inasmuch  as  no 
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"  contrary  intention  "  within  the  meaning  of  sec.  38  (2)  appeared. in 
sec.  18  of  the  Act  of  1915  {Lewis  v.  Hughes,  [1916]  1  K.B.  831 ;  85  L.  J. 
K.B.  1019— C. A.). 

186.     .     As    to    the    meaning    of    "  old    on-licence    renewed  " 

within  sec.  21  (1)  of  the  Licensing  (Consolidation)  Act,  1910,  see 
Wernham  v.  R.  [1914]  1  K.B.  468;  83  L.  J.  K.B.  395. 

187.  .  Where  a  compensation  authority  has  heard  and  deter- 
mined an  application  for  the  apportionment  of  compensation  money 
among  the  various  parties  interested,  mandamus  will  only  lie  if  the 
compensation  authority  has  considered  matters  outside  the  ambit  of 
its  jurisdiction  {R.  v.  Monmouthshire  Justices;  Ex  parte  Neville,  1914, 
109  L.  T.  788;  30  T.  L.  E.  26— C. A.). 

196.     .     The  Justices  cannot  attach  to  the  grant  of  a  licence 

which  existed  before  1904  a  condition  that  the  house  shall  not  be 
**  tied  "  {R.  V.  Crewe  Licensing  Justices;  Ex  parte  Bricker,  1914, 
111  L.  T.  1074;  30  T.  L.  K.  626). 

196.     .     The  monopoly  value  which  the  holder  of  a  beerhouse 

licence  must  pay  on  the  grant  of  a  new  publican's  licence,  under  sec.  14 
of  the  Licensing  (Consolidation)  Act,  1910,  is  not  merely  the  difference 
between  the  value  of  the  premises  with  the  new  full  licence  and  their 
value  with  the  beerhouse  licence,  but  the  difference  between  the  value 
of  the  premises  when  licensed  with  the  new  full  licence  and  the  value 
they  would  bear  if  not  licensed  at  all  (Customs  and  Excise  Comm^is- 
sioners  v.  Curtis,  [1914]  2  K.B.  335;  83  L.  J.  K.B.  931). 

196.     .     R.  Y.  Sunderland  Customs  and  Excise  Com^missioners , 

[1913]  3  K.B.  483;  83  L.  J.  K.B.  51,  [Supp.  13,  p.  455],  was  affirmed, 
[1914]  2  K.B.  390;  83  L.  J.  K.B.  555— C. A. 

198.  .  Under  sub-sec.  3  of  sec.  6  of  the  Licensing  (Consolida- 
tion) Act,  1910,  the  notice  of  intention  to  oppose  the  renewal  must  be 
served  upon  the  holder  of  the  licence  applying  for  renewal — that  is  to 
say,  upon  a  person  who  is  the  holder  of  the  licence  both  at  the  time 
when  the  notice  is  served  and  also  at  the  time  of  the  application  for  re- 
newal— and  it  is  not  sufficient  to  serve  it  upon  a  person  who  is  not 
the  holder  of  the  licence  at  the  former  time,  even  though  by  virtue  of  a 
subsequent  transfer  he  is  the  holder  at  the  latter  time.  And  when  by 
virtue  of  a  transfer  from  the  previous  holder  or  otherwise  the  holder 
of  the  licence  applying  for  renewal  has  become  the  holder  less  than 
seven  days  before  the  commencement  of  the  general  annual  licensing 
meeting,  so  that  the  notice  could  not  have  been  served  upon  him  in  due 
time  under  sub-sec.  3,  the  proper  course  is  for  the  person  objecting  to 
the  renewal  to  apply  to  the  licensing  Justices  to  exercise  the  power 
conferred  upon  them  by  sub-sec.  4  of  adjourning  the  consideration 
of  the  renewal  to  a  future  day,  and  hearing  it  on  that  day  as  if  notice 
of  objection  had  been  given  {Jones  v.  Hatherton  (Lord),  86  L.  J.  K.B. 
1206;  2  K.B.  412— C. A.). 

211.     .     By  the  Criminal  Justice  Administration  Act,    1914, 

sec.  38,  it  is  now  expressly  provided  that  the  offences  under  sec.  12  of 
the  Licensing  Act,  1872  (viz.  drunkenness  on  highway  or  other  public 
place,  whether  a  building  or  not,  or  on  licensed  premises),  may  be  tried 
by  a  single  Justice. 
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212.     .     The  fact  that  a  club  is  not  conducted  in  good  faith 

does  not  make  the  transfer  of  liquor  to  members  a  "  sale  "  if  in  fact 
the  club  is  a  real  association  of  persons  owning  the  liquor.  In  such  a 
case  the  transfer  amounts  merely  to  "  supplying  "  within  sec.  91  and 
not  to  "  selling  "  within  sec.  65  of  the  Licensing  (Consolidation)  Act, 
1910  {Metford  v.  Edwards,  [1915]  1  K.B.  172;  84  L.  J.  K.B.  161; 
30  T.  L.  E.  700). 

212.     .     A  supper  and  smoking  concert  for  the  members  of  a 

club,  which  was  registered  under  sec.  91  of  the  Licensing  (Consolidation) 
Act,  1910,  was  held  at  a  place  other  than  the  club  premises.  A  supply 
of  intoxicating  liquor,  belonging  to  the  club,  was  taken  to  that  place 
by  certain  members  of  the  club,  and  there  distributed  only  to  the 
members  of  the  club,  in  the  same  way  as  it  was  distributed  at  the  club. 
It  was  held  that  the  fact  that  the  distribution  of  the  liquor  among  the 
members  of  the  club  took  place  at  a  place  other  than  the  club  premises 
did  not  make  the  distribution  a  sale  of  intoxicating  liquor  by  retail,  so  as 
to  constitute  an  offence  under  sec.  65  of  tjie  Act  {Humphrey  v.  Tudgay, 
[1915]  1  K.B.  119;  84  L.  J.  K.B.  242). 

215.     .     The   respondent   was   a   publican,    and   on   a   certain 

evening,  at  an  hour  when  the  respondent's  premises  were  lawfully  open, 
one  B.  left  with  him  a  bottle  asking  him  to  fill  it  with  beer  and  to  place 
it  in  the  yard  where  B.  could  get  it  the  next  morning  before  the  house 
opened.  At  the  same  time  B.  paid  for  the  beer.  The  respondent  filled 
the  bottle  with  beer  and  left  it  in  the  yard,  and  B.  took  it  away  in  the 
morning  during  prohibited  hours.  The  respondent  was  summoned 
under  sec.  61  (1)  of  the  Licensing  (Consolidation)  Act,  1910,  for  opening 
his  premises  for  the  sale  of  liquor  during  prohibited  hours,  and  the 
Justices  dismissed  the  summons.  It  washeld  that  the  Justices'  decision 
must  be  affirmed  {Bristow  v.  Piper,  [1915]  1  K.B.  271;  84  L.  J.  K.B. 
607;  31  T.  L.  E.  80). 

214.     .     A  traveller  employed  by  the  appellant,  who  held  a 

licence  to  sell  by  retail  intoxicating  liquor  on  his  premises,  called  at 
the  house  of  a  customer,  and  there  received  an  order  for  four  bottles  of 
stout.  He  was  paid  in  advance  for  the  goods,  which  were  subsequently 
appropriated  to  the  order  by  the  appellant  at  his  licensed  premises,  and 
delivered  at  the  customer's  house.  It  was  held  that  these  facts  merely 
established  an  executory  agreement  for  sale  at  the  customer's  house, 
and  did  not  constitute  a  sale  by  the  appellant  of  intoxicating  liquor  on 
unlicensed  premises  within  the  meaning  of  sec.  65  (1)  of  the  Licensing 
(Consolidation)  Act,  1910  {Titmus  v.  Littlewood,  [1916]  1  K.B.  732; 
85  L.  J.  K.B.  738— D.). 

216.     .     Where  a  sober  person  orders  on  licensed  premises  two 

drinks  at  the  same  time  it  is  a  reasonable  step  for  preventing  drunken- 
ness on  the  premises  within  the  meaning  of  sec.  75  of  the  Licensing 
(Consolidation)  Act,  1910,  for  the  barman  to  ascertain  whether  the 
second  drink  is  intended  for  consumption  by  a  sober  person  {Radford  v. 
Williams,  1914,  110  L.  T.  195;  30  T.  L.  E.  108). 

216.     .     Jones  v.  Jones,  [1910]  2  K.B.  262;  79  L.  J.  K:B.  762, 

[Supp.  13,  p.  457],  was  followed  in  Atkins  v.  Agar,  [1914]  1  K.B.  26; 
83  L.  J.  K.B.  265,  where  the  guest  of  a  lodger  at  licensed  premises  was 
found  on  the  premises  after  closing  time  drinking  whiskey  which  had 
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been  ordered  and  paid  for  by  the  lodger,  and  was  held  rightly  convicted 
by  the  Justices  under  sec.  62  (1)  of  the  Licensing  (Consolidation)  Act, 
1910. 

218.     .     By  the  Criminal  Justice  Administration  Act,    1914, 

sec.  38,  the  offence  of  being  found  drunk  on  a  highway  or  other  public 
place,  whether  building  or  not,  or  on  licensed  premises,  may  be  tried 
before  a  single  Justice. 

218.     .     A  bona  fide  lodger  in  licensed  premises,  who  is  found 

drunk  on  such  premises  after  closing  hours,  cannot  be  convicted  under 
sec.  12  of  the  Licensing  Act,  1872  (Young  v.  Gentle,  [1915]  2  K.B.  661 ; 
84  L.  J.  K.  B.  1570). 

223.     .     A  publican  was  in  the  habit  of  allowing  the  kitchen 

to  be  used  for  drinking  purposes  during  part  of  the  day.  He  allowed  a 
child  to  be  in  the  room  while  the  mother  was  drinking.  It  was  held 
that  he  was  rightly  convicted  under  sec.  120  of  the  Children  Act,  1908 
(Pilkington  v.  Ross,  [1914]  3  K.B.  321;  83  L.  J.  K.B.  1402). 

224.     .     Dunning  v.  Owen,  [1907]  2  K.B.  237;  76  L.  J.  K.B. 

796,  was  distinguished  in  Mellor  v.  Lydiate,  [1914]  3  K.B.  1141; 
84  L.  J.  K.B.  8.  It  was  held  that  where  brewers  own  licensed  premises, 
the  business  being  conducted  by  their  servant  who  is  the  licensee,  and 
the  liquor  is  the  property  of  the  brewers,  a  sale  by  the  licensee  is  not 
a  sale  by  the  brewers  within  sec.  65  of  the  Licensing  (Consolidation) 
Act,  1910. 

257.  Lien. — A  person  agreed  with  the  owner  of  a  motor-car  for 
garage,  maintenance,  repairs,  and  the  supply  of  chauffeur.  It  was 
held  he  had  no  lien  for  his  charges  under  the  agreement  (Hatton  v. 
Car  Maintenance  Co.,  [1915]  1  Ch.  621;  84  L.  J.  Ch.  847;  110  L.  T. 
765;  30  T.  L.  E.  275). 

257.  .  By  a  hire-p^irchase  agreement  the  plaintiff  let  a  motor- 
car to  a  hirer,  who  agreed  to  keep  the  car  in  good  repair  and  working 
condition.  The  car  was  to  remain  the  property  of  the  plaintiff  until 
all  the  instalments  had  been  paid.  During  the  currency  of  the  agree- 
ment the  car  was  sent  on  October  8,  1915,  by  the  hirer  to  the  defen- 
dants for  repairs,  the  hirer  informing  the  defendants  that  he  held  it 
under  a  hire-purchase  agreement.  On  October  20  the  final  instalment 
under  the  agreement  became  due,  but  was  not  paid.  On  October  31 
the  hirer  made  a  contract  with  the  defendants  for  the  repair  of  the  car, 
and  at  that  date  the  plaintiff  had  not  determined  the  hire-purchase 
agreement.  After  the  repairs  had  been  begun  the  plaintiff  demanded 
the  car  from  the  defendants,  but  made  no  tender  in  respect  of  the 
repairs  already  executed.  The  defendants  refused  to  give  up  the  car, 
claiming  a  lien  for  the  costs  of  the  repairs.  The  repairs  were  subse- 
quently completed.  It  was  held  that  the  defendants  had  a  lien  on  the 
car  against  the  plaintiff  for  the  repairs  they  had  executed  upon  it 
(Green  v.  All  Motors,  Lim.,  86  L.  J.  K.B.  590;  [1917]  1  K.B.  625— 
C.A.). 

275.  Life  Insurance. — Cleaver  v.  Mutual  Reserve  Fund  Associa- 
tion, [1892]  1  Q.B.  147;  61  L.  J.  Q.B.  128,  was  followed  in  In  re  Hall; 
Hall  V.  Knight,  [1914]  P.  1 ;  83  L.  J.  P.  1— C.A.,  where  it  was  held 
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that  a  person  convicted  of  manslaughter  could  not  take  the  benefit  of 
an  interest  under  the  deceased's  will. 

275.     .     Where  a  proposer  in  filling  up  a  proposal  form  for 

life  insurance  omits  to  state  a  material  fact,  but  informs  the  agent  of 
the  true  facts,  and  the  agent  informs  the  district  manager,  the  know- 
ledge thus  acquired  by  the  district  manager  is  the  knowledge  of  the 
insurance  company;  and  the  subsequent  acceptance  of  premiums  by 
such  district  manager  amounts  to  a  waiver  of  the  breach  of  an  agree- 
ment in  the  proposal  form  which  vitiated  the  policy  in  the  event  of 
there  being  any  misrepresentation  or  omission  or  concealment  of  a 
material  fact  {Ayrey  v.  British  Legal  and  United  Provident  Associa- 
tion, Lim.,  87  L.  J.  K.B.  513;  [1918]  1  K.B.  136). 

275.     .     A  policy  of  insurance  proyided  that  the  proposal  and 

declaration  should  be  the  basis  of  the  contract.  The  proposal  form 
(which  was  printed)  contained  the  following  question  and  answer : 
Q:  What  illnesses  have  you  suffered?  A:  None  of  consequence.  An 
action  was  brought  on  the  policy,  and  the  insurance  company  pleaded 
that  the  policy  was  invalid  on  the  ground  that  the  answers  given  by  the 
proposer  to  the  questions  on  the  proposal  form  were  untrue.  Certain 
questions  were  put  to  the  jury,  who  found  that  the  assured  had  suffered 
an  illness  of  consequence  in  1911.  The  other  questions  (which  dealt 
with  other  matters  alleged  in  the  defence)  were  answered  by  the  jury 
in  favour  of  the  plaintiff.  It  was  held  that  the  proposal  form  contained 
a  statement  which  was  substantially  incorrect,  that  as  the  warranty 
of  truth  was  broken  the  policy  became  void,  and  that  as  the  defendants 
had  proved  one  substantial  misstatement  they  were  entitled  to  suc- 
ceed, notwithstanding  that  they  had  failed  to  prove  other  misstate- 
ments alleged  by  them.  It  was  held  further,  that  no  separate  issues 
were  raised  within  the  meaning  of  Order  LXV.  rules,  1,  2,  of  the  Kules 
of  the  Supreme  Court,  and  that  therefore  the  defendants  were  entitled 
to  their  costs  {Yorke  v.  Yorkshire  Insurance  Co.,  87  L.  J.  K.B.  881; 
[1918]  1  K.B.  662). 

275.  .  On  the  effect  of  representation  as  to  the  con- 
tinuance of  his  state  of  health  by  a  holder  of  a  lapsed  policy  in  order 
to  obtain  a  fresh  policy,  see  Harrington  v.  Pearl  Life  Assurance  Co., 
1914,  30  T.  L.  K.  613— C.A. 

275.     .     A  policy  of  accident  insurance  issued  in  time  of  peace 

contained  a  condition  which  relieved  the  insurers  from  liability  if  death 
should  be  caused  by  certain  specified  risks,  and,  in  particular,  if 
death  should  be  directly  or  indirectly  caused  by,  arising  from,  or  trace- 
able to,  war.  The  assured,  who  was  described  in  the  policy  as  a  captain 
in  the  Keserve  of  Officers,  received  a  commission  as  captain  in  the 
Territorials  after  the  outbreak  of  war,  and  in  1915,  whilst  doing  military 
duties  in  connection  with  the  guarding  of  a  railway,  he  was  accidentally 
killed  by  being  run  into  by  a  train  on  a  dark  night.  His  executor 
brought  an  action  against  the  insurers  to  recover  the  sum  payable  under 
the  policy.  It  was  held  that  he  was  not  entitled  to  recover  (Coxe  v. 
Employers'  Liability  Assurance  Corporation,  [1916]  2  K.B.  629; 
85  L.  J.  K.B.  1557). 

275.     .     In   the   years   1908   and    1909   T.    effected   with   the 

defendants  in  their  industrial  branch  five  policies  on  the  lives  of  other 
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people.  Soon  afterwards  he  determined  to  allow  the  policies  to  drop, 
and  stopped  paying  premiums  and  burnt  the  policies.  In  1910  an  agent 
of  the  defendants  induced  the  plaintiff,  who  had  no  insurable  interest 
in  these  lives,  to  take  up  five  policies,  duplicates  of  those  issued  to  T., 
by  the  representation,  found  by  the  jury  to  be  fraudulent,  that  if  she 
paid  the  arrears  of  the  premiums  and  kept  up  the  policies  "  everything 
would  be  all  right."  T.  never  was  asked  to  sell  or  to  consent  to  the 
sale  of  the  policies,  nor  had  he  asked  for  the  issue  of  duplicate  policies. 
The  plaintiff,  on  discovering  that  the  policies  were  unenforceable, 
claimed  to  recover  from  the  defendants  the  premiums  which  she  had 
paid.  It  was  held  that  the  plaintiff  was  entitled  to  recover,  as  she  had 
been  induced  by  fraud  to  pay  the  premiums,  and  she  and  the  defendants 
were  not  in  pan  delicto  [Hughes  v.  Liverpool  Victoria  Legal  Friendly 
Society,  [1916]  2  K.B.  482;  85  L.  J.  K.B.  1643— C.A.). 

276.     .     Before  the  Assurance  Companies  Act,  1909,  [Supp.  13, 

pp.  31  et  seq.],  the  agent  of  a  company  fraudulently  represented  that 
the  insuring  person  had  an  insurable  interest.  After  the  passing  of  the 
Act,  the  insured  sued  the  company  for  a  return  of  the  premiums.  The 
company  pleaded  that  sec.  36  (2)  of  the  Act  of  1909  validated  the  policy. 
It  was  held  that  the  defence  failed  (Tofts  v.  Pearl  Life  Assurance  Co., 
[1915]  1  K.B.  189;  84  L.  J.  K.B.  286;  59  S.  J.  73;  31  T.  L.  R.  29— 
C.A.). 

281.     .     An    insurance    company    transacting    life    and    other 

varieties  of  insurance  business  went  into  liquidation.  It  was  held  that 
only  the  life  insurance  policy-holders  had  any  claim  upon  the  statutory 
deposit  of  20,000L,  in  priority  to  the  claims  of  the  general  creditors 
(In  re  British  Union  and  National  Insurance  Co.,  [1914]  1  Ch.  724; 
83  L.  J.  Ch.  596). 

281.     .     An   insurance   company   by   deed  agreed   to  pay   an 

annuity  to  a  former  manager  in  satisfaction  of  his  claim  for  breach  of 
contract  to  employ.  It  was  held  that  he  was  an  "  annuitant  "  within 
the  meaning  of  the  Assurance  Companies  Act,  1909,  sec.  30  (b), 
[Supp.  13,  p.  36],  and  entitled  to  priority  of  payment  out  of  the  statu- 
tory deposit  (In  re  British  Union  and  National  Insurance  Co.,  [1914] 
2  Ch.  77;  83  L.  J.  Ch.  596— C. A.). 

281.     .     The   holder   of  a   certificate   issued   by   an   insurance 

company  which  assured  payment  in  consideration  of  an  annual  pre- 
mium to  the  certificate  holder  (which  expression  included  his  executors, 
administrators,  and  assigns)  of  a  fixed  sum  at  a  future  date,  subject 
(inter  alia)  to  a  condition  that  the  legal  personal  representatives  of 
the  certificate  holder  should  be  at  liberty  to  surrender  the  certificate  to 
the  company  within  six  months  of  the  death  of  the  holder,  in  which 
case  the  company  should  pay  to  them  the  total  amount  of  all  premiums 
then  paid  thereunder,  is  entitled  to  participate  on  the  liquidation  of 
the  company  in  the  statutory  deposit  made  by  them  in  respect  of  life 
assurance  business,  the  certificate  being  a  "  policy  on  human  life  " 
within  the  statutory  definition  contained  in  sec.  30  (a)  of  the  Assurance 
Companies  Act,  1909  (In  re  National  Standard  Life  Assurance  Corpora- 
tion (No.  2),  87  L.  J.  Ch.  283;  [1918]  1  Ch.  427).' 

282.     .     On  an  amalgamation  or  transfer  under  the  Assurance 

Companies  Act,  1909,  sec.  13,  [Supp.  13,  p.  34],  the  Court  will,  where 
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the  policies  are  very  numerous  and  of  small  value,  dispense  with  the 
statutory  notice  to  small  policy-holders,  but  this  will  only  be  done  wherfe 
other  steps  are  taken  to  inform  the  policy-holders  of  the  proposed 
arrangement,  and  to  give  them  an  opportunity  of  objecting  to  the  same 
(In  re  Hearts  of  Oak  Assurance  Co.  (No.  1),  1914,  58  S.  J.  433). 

282.     .     Under  the  Assurance  Companies  Act,  1909,  sec.  13, 

[Supp.  13,  p.  34],  the  Court  has  the  duty  of  considering  objections  to 
the  transfer  of  one  company  to  another,  where  there  is  or  is  not  any 
opposition  to  the  petition  for  the  transfer  (In  re  Hearts  of  Oak  Assurance 
Co.  {No.  2),  1914,  30  T.  L.  E.  436). 

282.     .     Where,  on  the  amalgamation  of  two  life  assurance 

companies,  the  vendor  company  having  been  voluntarily  wound  up, 
there  are  fully  paid-up  life  policies  outstanding,  in  respect  of  which  there 
has  been,  and  probably  there  will  not  for  a  long  time  be,  a  novation 
of  the  contracts  between  the  original  policy-holders  and  the  vendor 
company,  the  Court  will  not  direct  a  transfer  of  the  fund  deposited 
under  the  Assurance  Companies  Act,  1909,  sec.  2,  by  the  vendor  com- 
pany to  the  purchaser  company  free  from  possible  liabilities  of  the 
vendor  company,  but  will  direct  the  fund  to  be  carried  to  a  special 
account  so  earmarked  as  to  show  that  the  fund  is  still  applicable  {In  re 
City  of  Glasgow  Life  Assurance  Co.,  [1916]  2  Ch.  557;  86  L.  J.  Ch.  86). 

289.  lAghi.—Ankerson  v.  Connelly,  [1907]  1  Ch.  678;  76  L.  J. 
Ch.  402,  was  applied  in  Bailey  v.  Holborn  and  Frascati,  Lim.,  [1914] 
1  Ch.  598;  83  L.  J.  Ch.  515,  where,  however,  it  was  held  that  the 
abstraction  or  diminution  of  light  coming  from  adjoining  property, 
acquiesced  in  or  consented  to  by  the  owner  of  the  dominant  tenement, 
does  not  negative  entirely  his  right  to  an  easement  of  light  in  respect  of 
the  same  openings  over  other  adjoining  property. 

291.     .     Colls  V.  Home  and  Colonial  Stores,  [1904]  A.C.  179; 

73  L.  J.  Ch.  484,  and  Jolly  v.  Kine,  [1907]  A.C.  1 ;  76  L.  J.  Ch.  1,  were 
followed  in  Paulv.  Rohson,  1914,  L.  E.  41  Ind.  App.  180;  83 L.  P.  P.O. 
304,  ante,  under  Ancient  Lights. 

314.  Limitation;  Limitation  (Statutes  of). — Where  a  person  has 
the  absolute  power  of  appointing  the  capital  of  a  trust  fund  by  will,  the 
exercise  of  such  power,  coupled  with  the  death  of  the  appointor,  does 
not  give  his  creditors  a  new  cause  of  action,  but  merely  a  new  remedy. 
Where  a  cause  of  action  has  arisen  and  the  Statute  of  Limitations  has 
begun  to  run,  the  subsequent  bankruptcy  of  the  debtor  does  not  prevent 
the  statute  from  continuing  to  run  {In  re  Benzon;  Bower  v.  Chetwynd, 
[1914]  2  Ch.  68;  83  L.  J.  Ch.  658— C.  A.). 

314.     .     Molloy  V.  Mutual  Reserve  Life  Assurance  Co.,  1906, 

94  L.  T.  756;  22  T.  L.  E.  525,  [Supp.  13,  p.  461],  was  followed  in 
Oelkers  v.  Ellis,  [1914]  2  K.B.  139;  83  L.  J.  K.B.  658.  In  that  case 
the  plaintiff  claimed  to  set  aside  certain  transactions  which  he  had 
entered  into  with  the  defendant,  who  was  his  stockbroker,  with  regard 
to  certain  shares,  on  the  ground  that  the  defendant  had  fraudulently 
represented  that  he  would  act  in  the  plaintiff's  interest,  whereas  he  had 
acted  as  principal,  and  had  sold  his  own  shares  to  the  plaintiff.  The 
jury  found  that  the  plaintiff  was  induced  to  purchase  the  shares  by  the 
false  and  fraudulent  representations  of  the  defendant.     The  transactions 
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took  place  between  November,  1905,  and  August,  1906,  but  the  plaintiff 
did  not  discover  the  fraud  until  July,  1912,  and  the  action  was  com- 
menced in  November,  1912.  It  was  held  that  the  plaintiff's  claim  was 
not  barred  by  the  Statute  of  Limitations. 

316.     .     Gibba  v.  Guild,  1882,  9  Q.B.  D.  59;  51  L.  J.  Q.  B.  313, 

was  considered,  ibid. 

316.     .     In  1910  the  plaintiff,   a  medical  practitioner,   acting 

under  the  advice  of  the  defendant,  a  stockbroker  and  a  member  of  the 
London  Stock  Exchange,  instructed  him  to  buy  600  shares  for  the 
plaintiff  in  a  certain  company.  The  defendant  sent  to  the  plaintiff  a 
contract  note  in  the  ordinary  form,  which  purported  to  show  that  the 
shares  had  been  purchased  for  the  plaintiff,  and  in  which  charges  were 
made  for  the  defendant's  services  as  broker.  The  shares  fell  gradually 
in  value,  and  were  carried  over  from  time  to  time  by  "  contango  " 
notes;  but  ultimately  the  plaintiff,  again  acting  under  the  defendant's 
advice,  took  them  up,  and  paid  him  the  price.  The  shares,  in  fact, 
formed  part  of  an  allotment  made  to  the  defendant  as  promoter  of  the 
company,  and  were  transferred  by  him  to  plaintiff;  but  the  plaintiff 
believed  that  they  were  purchased  by  the  defendant  for  him  in  the 
market  from  a  jobber  in  the  usual  way,  and  it  was  not  until  1915  that 
his  suspicions  were  aroused  that  the  defendant  had  not  faithfully 
carried  out  the  mandate.  He  then  brought  this  action,  claiming  {inter 
alia)  rescission  of  the  contract  on  the  grounds  of  fraudulent  misrepre- 
sentation, and  a  return  by  the  defendant  of  all  moneys  received  by 
him  from  the  plaintiff  on  a  retransfer  by  the  plaintiff  to  the  defendant 
of  the  shares.  It  was  held  that,  although  the  contract  was  executed, 
the  plaintiff  was  entitled  to  succeed,  and  also  that  he  would  have  been 
entitled  to  succeed  even  if  the  defendant's  misrepresentation  had  been 
innocent  (Armstrong  v.  Jackson,  86  L.  J.  K.B.  1375;  [1917]  2  K.B. 
882). 

317.     .     A  testator,  who  died  in  1885,  devised  his  realty  to  his 

widow  for  life  and  afterwards  in  trust  for  sale.  By  a  codicil  he  revoked 
the  devise  to  his  widow  for  life  of  eo  much  of  his  realty  as  related  to  a 
freehold  called  S.,  and  devised  it  upon  trust  for  sale.  The  widow  was 
left  as  sole  executrix,  and  as  the  personalty  was  insufficient  to  pay  the 
testator's  debts  she  herself  paid  certain  sums  to  his  creditors,  but  she 
took  no  steps  to  recoup  herself  out  of  the  realty.  The  widow  died  in 
1915.  It  was  held  that  the  widow's  executor  was  barred  by  sees.  8 
and  10  of  the  Eeal  Property  Limitation  Act,  1874,  from  recovering  the 
sums  in  question  from  the  new  trust-ees  of  the  testator's  will  {In  re 
Welch;  Mitchell  v.  Willders,  [1916]  1  Ch.  375;  85  L.  J.  Ch.  500). 

317.     .     By  deed   dated  August  17,   1896,   a  lessor  demised 

property  to  lessees  for  a  term  of  twenty-one  years  at  a  rent  of  50Z. 
per  annum,  the  rent  for  the  first  17|  years  being  paid  in  advance  so 
that  no  further  payment  of  rent  became  due  until  January  29,  1914. 
By  deed  dated  October  14,  1897,  the  lessor  mortgaged  the  same  pro- 
perty to  secure  her  husband's  overdraft  at  the  plaintiffs'  bank.  In  the 
same  deed  the  husband  also  mortgaged  property  of  his  own  to  secure 
the  overdraft,  but  he  subsequently  became  bankrupt,  and  in  July,  1903, 
the  property  mortgaged  by  him  was  reahsed  and  the  proceeds  of  sale 
applied  in  reduction  of  the  overdraft.    A  considerable  sum  still  remained 
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payable  under  the  wife's  mortgage,  but  no  payment  or  acknowledgment 
of  the  mortgagees'  title  was  made  after  1903.  In  January,  1916,  the 
mortgagees  commenced  proceedings  for  foreclosure.  It  was  held  that 
the  mortgage  was  of  an  estate  in  possession,  and  not  in  reversion;  that 
the  running  of  the  period  of  limitation  under  the  Beal  Property  Limita- 
tion Acts,  1833  and  1874,  was  not  therefore  postponed  until  the  first 
payment  of  rent;  and  that  the  mortgagees'  right  of  action  was  therefore 
barred  (Wakefield  and  Bamsley  Union  Bank  v.  Yates,  [1916]  1  Ch. 
452;  85  L.  J.  Ch.  360— C.A.). 

317.     .     Where  an  annuity  is  charged  upon  the  proceeds  of 

sale  of  real  and  personal  estate,  and  power  is  given  to  postpone  the  sale 
of  real  estate,  it  is  charged  upon  land  within  the  meaning  of  sec.  42 
of  the  Keal  Property  Limitation  Act,  1833,  and  six  years'  arrears  of 
such  annuity  only  are  recoverable  by  virtue  of  that  section,  the  remedy 
being  barred  not  only  against  the  real  estate,  but  against  the  personal 
estate  to  the  same  extent,  and  though  the  annuity  is  charged  not  only 
upon  land  but  upon  the  continuing  rents  of  land  [In  re  Turner;  Klaften- 
herger  v.  Groomhridge,  86  L.  J.  Ch.  290;  [1917]  1  Ch.  422). 

317.     .     Where  a  tenant  of  leasehold  land  purports  to  convey 

the  freehold  in  fee-simple  to  a  purchaser  who  bona  fide  believes  that  he 
has  purchased  the  land  in  fee-simple,  and  continues  to  occupy  it  for 
over  twelve  years  without  payment  of  or  demand  for  rent,  the  pur- 
chaser acquires  by  possession  a  title  to  the  land  in  fee-simple  good  as 
against  the  landlord  of  the  vendor.  Where  a  tenant  of  leasehold  land 
purports  to  convey  the  land  to  a  purchaser  who  takes  possession,  and 
exercises  acts  of  ownership  over  adjoining  sandhills  for  the  period  of 
time  necessary  to  give  a  statutory  title  thereto,  the  presumption  is 
ihat  that  title  enures  to  the  landlord  of  the  vendor;  but  if  the  pur- 
chaser, having  no  reason  to  suppose  that  the  vendor  was  only  a  tenant, 
took  a  conveyance  in  fee-simple  in  good  faith,  and  intended  to  act  in 
regard  to  the  sandhills  as  absolute  owner,  that  presumption  will  be 
rebutted,  and  the  purchaser  will  acquire  the  title  to  the  sandhills  for 
himself  {NeMtt  v.  Mahlethorpe  Urban  Council,  87  L.  J.  K.B.  705; 
[1918]  2  K.B.  1— C.A.). 

318.     .     A    lease    was    granted    and    there    was    afterwards    a 

severance  of  the  reversion  without  the  rent  being  apportioned,  and  no 
notice  of  the  severance  was  given  to  the  lessee.  Payment  of  the  whole 
rent  to  one  of  the  reversioners  was  held  not  to  be  a  payment  to  a  person 
wrongfully  claiming  it  within  sec.  9  of  the  Eeal  Property  Limitation  Act, 
1833,  so  as  to  bar  the  claim  of  the  other  reversioners  (Mitchell  v.  Mosley, 
[1914]  1  Ch.  438;  83  L.  J.  Ch.  135— C. A.). 

319.     .     A  client  owed  a  solicitor  certain  sums  of  money  for 

costs.  He  had  incurred  these  debts  between  1889  and  1912,  when  he 
died.  The  solicitor  then  obtained  from  his  executrix,  his  widow,  a  pay- 
ment on  account  and  two  documents  acknowledging  the  indebtedness, 
but  he  did  not  inform  her  that  the  debts  were,  as  to  a  large  portion  of 
them,  statute-barred,  nor  did  he  insist  on  her  seeking  independent 
advice.  It  was  held  that  the  payment  and  documents  did  not  take  the 
case  out  of  the  operation  of  the  Statute  of  Limitations  (Lloyd  v-  Coote 
and  Ball,  [1915]  1  K.B.  242;  84  L.  J.  K.B.  567). 

323.     .     How  V.  Earl  Winterton,  [1896]  2  Ch.  626;  65  L.  J. 

Ch.  632,  was  followed  in  In  re  Blow;  St.  Bartholomew's  Hospital  v. 
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Gambden,  [1914]  1  Cb.  233;  83  L.  J.  Ch.  185,  where  it  was  held  that 
an  executor  could  plead  the  Statute  of  Limitations  by  virtue  of  sec.  8 
of  the  Trustee  Act,  1888,  in  respect  of  a  devastavit. 

323.     .     In  a  common  law  action  for  breach  of  contract  it  is 

no  answer  to  a  plea  of  the  Statute  of  Limitations  that  the  breach  was 
fraudulently  concealed  {Osgood  v.  Sunderland,  1914,  111  L.  T.  529;. 
30  T.  L.  E.  530). 

325.  Limitation  of  Liability. — As  to  the  validity  of  a  "  pass  "  given 
under  sec.  23  of  the  Merchant  Shipping  Act,  1894,  exempting  a  British 
vessel  from  registration,  the  vessel  desiring  to  limit  her  liability  for 
collision,  see  The  Wills  {No.  66),  1914,  83  L.  J.  P.  162;  30  T.  L.  K.  676. 

340.  Liquidated  Demand. — As  to  Kilmer  v.  British  Columbia 
Orchard  Lands,  Lim.,  [Supp.  13,  p.  463],  see  Brickies  v.  Snell,  [1916]', 
2  A.C.  599;  86  L.  J.  P.O.  22— P.O.,  and  Steedman  v.  Drinkle,  [1916] 
1  A.C.  275;  85  L.  J.  P.C.  79— P.O. 

392.  Lodger. — On  the  engaging  of  furnished  lodgings  there  is  no 
implied  warranty  that  the  incoming  tenant  is  a  fit  and  proper  person 
to  occupy  the  lodgings  and  is  not  suffering  from  any  infectious  or  con- 
tagious disease  {Humphreys  v.  Miller,  86  L.  J.  K.B.  1111;  [1917]  2 
K.B.  122— C.A.). 

413.  London  County. — ^For  the  Milk  and  Dairies  (Consolidation)' 
Act,  1915,  see  ante,  under  Dairies. 

429.     .     Western  V.  Kensington  Assessment  Committee,  [1908] 

1  K.B.  811;  77  L.  J.  K.B.  328,  [Supp.  13,  p.  466],  was  approved  in 
Marylebone  Assessmeyit  Committee  v.  Consolidated  London  Properties, 
Lim.,  [1914]  A.C.  870;  83  L.  J.  K.B.  1251— H.L.,  where  it  was  held 
that  a  building  divided  into  flats,  each  of  which  is  let  separately  and 
is  separately  inserted  in  the  valuation  list  as  a  rateable  hereditament, 
is  a  "  house  or  building  let  out  in  separate  tenements  "  within  the 
meaning  of  the  footnote  to  Sched.  III.  of  the  Valuation  (Metropolis) 
Act,  1869,  and  therefore  the  maximum  rate  of  deductions  prescribed 
by  that  schedule  does  not  apply  to  it. 

• 
440.  Lotteries. — The  proprietors  of  a  newspaper  offered  prizes  of 
500L,  lOOL,  50L,  twenty  of  51.,  two  hundred  of  11.,  and  one  hundred  of 
10s.  each,  aggregating  1,000L  By  the  conditions  a  competitor  had  to 
select  one  from  a  list  of  given  words  and,  subject  to  certain  rules  as 
to  initial  letters,  compose  a  sentence  having  some  bearing  on  the  word 
selected,  write  it  on  a  coupon,  and  send  it  in,  together  with  the  sum 
of  Qd.  Specimen  words  and  sentences  and  the  winning  sentences  of 
the  preceding  competition  were  given.  The  editor  undertook  that  every 
answer  reaching  him  should  receive  careful  consideration,  and  his 
decision  as  to  the  prizewinners  was  to  be  final.  The  result  was  to  be- 
announced  ten  days  after  the  latest  date  for  sending  in  the  coupons.  It 
was  found  as  facts  that  as  it  must  be  assumed  that  the  competition  was 
not  intended  to  be  conducted  at  a  loss,  the  proprietors  contemplated  at 
least  40,000  coupons  at  6d.  each,  equivalent  to  the  1,000L  prize  money; 
that  on  that  footing  it  would  be  impossible  to  consider  each  of  these  on 
its  merits  in  the  ten  days  allotted  for  consideration,  and  that  therefore 
the  distribution  must  be  by  chance  only.     It  was  held  that  the  above- 

.      315 


Vol.  VIII.  LOTTERIES— LUNACY.  440-463 

facts  did  not  constitute  evidence  upon  which  it  could  be  found  that  the 
.competition  had  been  in  fact  conducted  as  a  lottery,  and  that  this  was 
not  a  lottery  on  the  face  of  it,  the  result  not  being  dependent  on  chance 
only  (Scott  v.  Director  of  Public  Prosecutions,  [1914]  2  K.B.  868; 
Sd  L.  J.  K.B.  1025).  See  also  Di  Carlo  v.  M'Intyre,  [1914] 
.S.  C.  (J.)  60. 

450.  .  The  respondent,  the  proprietor  of  a  variety  entertain- 
ment, in  the  course  of  a  performance  distributed  a  number  of  postal 
orders  to  various  persons  in  the  audience.  The  respondent  controlled 
^o  some  extent  the  action  of  his  assistants  in  making  the  distribution, 
but  there  was  no  evidence  that  he  exercised  any  honest  judgment  as  to 
the  persons  who  were  to 'receive  the  orders.  It  was  held  that  the 
destination  of  the  orders  was  determined  by  chance,  and  that  the  distri- 
bution was  therefore  a  lottery  within  sec.  2  of  the  Lotteries  Act,  1699 
iMinty  V.  Sylvester,  84  L.  J.  K.B.  1982). 

441.  .  An  article  appeared  in  a  newspaper,  discussing  ques- 
tions relating  to  sweepstakes  and  giving  particulars  of  two  recom- 
mended sweepstakes,  with  information  as  to  the  persons  from  whom 
tickets  could  be  procured.  It  was  held  that  this  did  not  amount  to 
publishing  a  proposal  and  scheme  for  the  sale  of  lottery  tickets  within 
-see.  41  of  the  Lotteries  Act,  1823,  although  it  might  have  constituted 
the  offence  of  advertising  a  lottery  under  the  Lotteries  Act,  1836 
{Bottomley  v.  Director  of  Public  Prosecutions,  1914,  84  L.  J.  K.B.  354; 
31  T.  L.  R.  58). 

445.  Lunacy. — A  married  woman  carried  on  a  trade  or  business, 
•and  an  action  was  brought  by  her  next  friend  for  an  account  against 
her  trustee,  who  had  managed  her  property.  Her  trustee,  in  defending 
the  action,  denied  that  she  was  of  unsound  mind,  and  pleaded  settled 
account,  and  the  medical  evidence  as  to  her  state  of  mind  was  con- 
flicting. It  was  held  that  it  was  the  function  of  the  Court  in  such  a 
case  to  form  an  independent  opinion  with  regard  to  the  technical  aspect 
{Richmond  v.  Richmond,  1914,  111  L.  T.  273;  58  S.  J.  784). 

451.     .     Evidence   of   mental   deficiency   will  not   necessarily 

.entitle  a  jury  to  return  a  special  verdict  of  "  Guilty,  but  insane  "  {R.  v. 
Alexander,  1914,  109  L.  T.  745;  23  Cox  C.C.  604— C.C:A.). 

451,     .     To  establish  the  defence  of  insanity  it  must  be  shown 

that  the  prisoner  was  suffering  from  such  a  disease  of  the  mind  as  to  be 
unconscious  either  of  the  nature  and  quality  of  his  act,  or  else  of  the 
difference  between  right  and  wrong  (R.  v.  Coelho,  1914,  30  T.  L.  R.  535 
—CCA.). 

459.     .     Plumpton  v.  Burkinshaw,  [1908]  2  K.B.  572 ;  77  L.  J. 

K.B.  961,  [Supp.  13,  p.  467],  was  followed  in  In  re  E.  G.,  [1914]  1  Ch. 
'927;  83  L.  J.  Ch.  586 — CA.,  a  case  of  costs  of  solicitor  employed  by 
person  appointed  under  sec.  116.  It  appeared  also  that  it  is  for  the 
Judge  in  Lunacy  to  say  whether  the  Statute  of  Limitations  should  be 
pleaded  on  behalf  of  the  lunatic. 

463.     .     Where  a  lunatic  is  tenant  in  tail  of  land  which  it  is 

desired  to  sell,  the  sale  cannot  ba  carried  out  merely  under  clause  (a)  of 
sec.  120  of  the  Lunacy  Act,  1890,  but  it  is  competent  for  the  Judge  in 
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Lunacy  to  order  the  committee  under  clause  (I)  to  bar  the  entail  with  a 
view  to  sale.  The  order  may  be  made  by  a  Master  in  Lunacy  under 
sec.  27  of  the  Lunacy  Act,  1891  (In  re  E.  D.  S.,  [1914]  1  Ch.  618;, 
83  L.  J.  Ch.  505— C.A.). 

463.     .     The  proceeds  of  the  sale  of  land  belonging  to  a  lunatic, 

sold  under  the  provisions  of  the  Lunacy  Act,  1890,  were  carried  in< 
lunacy  to  the  credit  of  the  lunatic  and  invested  in  India  stock ;  and  on- 
the  death  of  the  lunatic  intestate  the  fund  was  carried  over  to  the 
credit  of  the  deceased  lunatic's  heir,  who  was  also  a  lunatic.  It  wasr- 
held  that  on  the  death  intestate  of  the  second  lunatic  the  fund,  by 
force  of  sec.  123  (1)  of  the  Lunacy  Act,  1890,  remained  impressed  witb 
the  character  of  real  estate,  and  devolved  as  real  estate  accordingly 
{In  re  Alston;  Sinclair  v.  Willes,  86  L.  J.  Ch.  564;  [1917]  2  Ch.  226).- 

467.     .     See  Next  Friend  for  rule  as  to  attestation  of  authority 

of  next  friend  and  certificate  of  no  adverse  interest. 

468.     .     For  present  provisions  as  to  compromise  of  actions  in. 

the  King's  Bench  Division  in  which  money  or  damages  are  claimed  by 
or  on  behalf  of  a  lunatic  not  so  found  by  inquisition,  see  new  Kule  of- 
Supreme  Court,  Order  XXII.  ru*le  15,  of  1914. 

497.  Magistrate. — A  case  was  tried  before  a  Court  of  summary 
jurisdiction  consisting  of  a  stipendiary  magistrate  and  an  ordinary 
Justice.  The  magistrate  was  in  favour  and  the  Justice  not  in  favour  of 
a  conviction.  The  magistrate  said  that  he  would  take  the  burden  of 
adjudicating  upon  himself,  and  the  Justice  replied,  **  Very  well."  The 
magistrate  thereupon  convicted,  announcing  at  the  same  time  that  the^ 
Justice  was  not  a  party  to  the  decision.  On  appeal  it  was  held  that  the* 
Justice  had  withdrawn  himself  as  a  party  to  the  decision  and,  the 
magistrate  having  jurisdiction  to  decide  the  case  himself,  the  conviction^ 
must  stand  (R.  v.  Thomas;  Ex  parte  O'Hare,  [1914]  1  K.B.  32; 
83  L.  J.  K.B.  351). 

502.  Maintenance  (DiYorce). — The  dictum  of  Bargrave  Deane,  J.,- 
in  Sharpe  v.  Sharpe,  [1909]  P.  20;  78  L.  J.  P.  21,  [Supp.  13,  p.  469], 
was  discussed  and  distinguished  in  Hall  v.  Hall,  [1915]  P.  105  ;  84  L.  J. 
P.  93 — C.A.,  where  it  was  held  that  the  Court  had  power  to  reduce  the 
amount  of  the  maintenance,  and  that  in  a  case  where  the  original  order 
for  maint-enance  was  made  until  further  order  the  decrease  in  the 
husband's  income  and  the  increase  in  the  wife's  means  were  both  matters 
which  might  be  taken  into  account  as  grounds  for  granting  a  reduction. 

502.     .     In  considering  what  allowance  should  be  made  for  the- 

maintenance  of  a  wife  who  has  obtained  a  decree  nisi  for  divorce  against 
her  husband  there  is  no  hard-and-fast  hmit  of  3,000L  a  year,  nor  is 
there  any  fixed  proportion  of  the  husband's  income  to  which  the  wife- 
would  be  entitled.  The  amount  is  for  the  Court  to  determine  in  its 
discretion  when  it  has  the  proper  materials  before  it,  and  the  ability 
of  the  husband  must  be  considered  by  the  Court;  and  it  should  have- 
sufficient  particulars  of  the  husband's  property  before  it  to  enable  it  to- 
determine  the  amount  and  the  security,  if  any,  that  can  be  given 
for  the  sum  allowed.  The  husband  must  positively  state  by  answer, 
afl&davit,  or  otherwise  what  his  maximum  income  is,  though  where  the 
Court  is  dealing  with  a  large  fortune  the  Court  need  not  necessarily  be* 
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furnished  with  such  minute  particulars  as  might  be  required  under  some 
■circumstances  {Hulton  v.  Hulton  {No.  1),  [1916]  P.  57;  85  L.  J.  P. 
137— C.A.). 

502.     .     A  limited   company  may  be   liable   for  maintenance 

where  their  servant  improperly  exercises  his  authority  by  maintaining 
^n  action,  although  the  action  is  successful.  Where  the  editor  of  a 
newspaper,  the  proprietors  and  publishers  of  which  were  a  limited  com- 
pany, successfully  maintained  an  action  for  fraudulent  misrepresenta- 
tion on  behalf  of  certain  members  of  the  public,  it  was  held  in  an 
action  for  the  maintenance  against  the  company  that  the  measure  of 
the  plaintiff's  damages  was  such  sum  as  would  amount  to  an  indemnity 
against  the  costs  incurred  by  him,  and  that  he  could  therefore  recover 
the  costs  ordered  to  be  paid  by  him  as  defendant  to  the  plaintiffs  in 
the  maintained  action,  and  the  costs,  as  between  solicitor  and  client, 
incurred  by  him  in  defending  that  action  {Neville  v.  London  Express 
Newspapers,  Lim.,  86  L.  J.  K.B.  1055;  [1917]  2  K.B.  564— C. A.). 

509.  Malicious  Damage. — The  Criminal  Justice  Administration 
Act,  1914  (sec.  14),  repeals  and  re-enacts  with  modifications  sees.  52 
and  53  of  the  Malicious  Damage  Act,  1861. 

515.  Malicious  Prosecution. — An  action  for  malicious  prosecution 
will  not  lie  in  respect  of  proceedings  under  sec.  95  (1)  of  the  Public 
Health  Act,  1875,  for  non-compliance  with  a  notice  to  abate  a  nuisance, 
unless  the  plaintiff  proves  either  that  he  was  in  danger  of  imprisonment 
or  that  he  has  suffered  damage  to  his  property,  inasmuch  as  damage 
to  the  plaintiff's  fair  fame  is  not  the  necessary  and  natural  consequence 
of  such  proceedings  {Wiffen  v.  Bailey,  [1915]  1  K.B.  600;  31  T.  L.  K. 
64— C.A.). 

516.     .     In  an  action  for  malicious  prosecution  the  question 

whether  the  defendant  took  reasonable  care  to  inform  himself  as  to  the 
facts  before  he  instituted  the  prosecution  ought  not  to  be  left  to  the  jury 
unless  there  is  some  evidence  of  his  not  having  made  proper  inquiries ; 
and  the  question  whether  the  defendant  honestly  believed  in  the  charge 
which  he  made  ought  not  to  be  left  to  the  jury,  unless  there  is  some 
evidence  of  the  absence  of  that  belief.  There  cannot  be  an  absence  of 
*'  reasonable  and  probable  cause  "  when  the  Attorney-General  has 
granted  his  jiat  for  the  prosecution,  and  it  is  not  shown  that  the  facts 
were  put  before  him  unfairly  {Bradshaw  v.  Waterlow  d'  Sons,  Lim., 
[1915]  3  K.B.  527;  31  T.  L.  E.  556— C.A.). 

564.  Manslaughter. — To  reduce  murder  to  manslaughter  by  reason 
of  provocation,  the  provocation  must  be  sufficient  to  deprive  a  reason- 
able man  of  self-control  and  not  merely  to  deprive  the  particular  person 
charged  of  self-control  {R.  v.  Lesbini,  [1914]  3  K.B.  1116;  84  L.  J. 
K.B.  1102— C.C.A.). 

564.     .     The  appellant  was  tried  and  convicted  on  a  charge  of 

wilful  murder.  At  the  trial  the  defence  mainly  relied  upon  was  that 
of  accident,  but  the  appellant's  counsel  did  not  relinquish  the  defence  of 
manslaughter  in  the  event  of  his  not  being  able,  by  his  main  defence,  to 
secure  an  acquittal.  The  Judge  directed  the  jury  that  they  must  either 
.acquit  the  appellant  on  the  ground  of  accident  or  convict  him  of  murder. 
It  was  held,  on  appeal,  that,  there  being  evidence  on  which  the  jury 
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might  have  found  the  appellant  guilty  of  manslaughter,  and  the  defence 
of  manslaughter  not  having  been  left  to  them,  the  conviction  must  be 
quashed.  It  was  ordered  that  a  verdict  of  manslaughter  be  entered,  and 
the  appellant  sentenced  to  four  years'  penal  servitude  {Rex  v.  Hopper, 
[1915]  2  K.B.  431;  84  L.  J.  K.B.  1371— C.C.A.). 

573.  Marginal  Note. — It  would  appear  that  in  some  private  Acts 
the  marginal  notes  may  form  part  of  the  Act.  See  per  Phillimore,  L.J., 
in  In  re  Woking  Urban  Council  (Basingstoke  Canal)  Act,  1911,  [1914] 
1  Ch.  300;  83  L.  J.  Ch.  201— C.A. 

576.  Marine  Insurance. — In  a  policy  covering  a  fluctuating  subject 
the  measure  of  insurable  interest  is  the  amount  of  risk  at  the  time  of 
the  loss  and  not  necessarily  the  amount  of  the  actual  loss  (Anstey  v. 
Ocean  Marine  Insurance  Co.,  1914,  83  L.  J.  K.B.  218;  30  T.  L.  R.  5). 

576.     .     In  an  action  on  a  marine  policy  covering  perils  of  the 

sea  in  the  usual  form  and  containing  the  usual  f.c.  and  s.  clause,  and 
alternatively  on  a  policy  against  risks  excluded  from  the  marine  policy 
by  the  f.c.  and  s.  clause,  if  all  that  is  proved  is  that  the  vessel  was 
lost  at  sea  and  there  is  no  proof  how  the  loss  occurred,  the  loss  falls 
upon  the  marine  policy.  When  in  an  action  on  a  policy  of  marine 
insurance  the  assured  has  proved  that  his  ship  has  sunk  at  sea,  he 
has  made  out  a  prima  facie  case  against  his  underwriters  on  that  policy, 
and  it  is  for  them  to  set  up  the  free  of  capture  and  seizure  exception 
and  to  bring  themselves  within  it  if  they  can  (Munro,  Brice  &  Co.  v. 
War  Risks  Association,  Lim.,  [1918]  2  K.B.  78). 

576.     .     The   respondent   purchased   some   timber,    part   of   a 

larger  quantity  which  the  vendors  had  insured  with  the  appellants  "  as 
well  in  his  or  their  own  name  as  for  and  in  the  name  and  names  of  all 
and  every  person  or  persons  to  whom  the  same  doth  may  or  shall 
appertain  in  part  or  in  all."  Payment  was  expressed  to  be  "  cash 
against  documents."  The  ship  conveying  the  timber  arrived  in  port 
and  the  logs  were  made  into  rafts  and  put  into  the  water,  and  were 
then  lost  by  a  peril  insured  against.  They  had  been  paid  for,  and  had 
become  the  property  of  the  respondent  at  the  time  of  the  loss.  It  was 
held  that  there  was  no  evidence  that  the  policy  was  effected  on  behalf 
of  the  respondent  or  to  cover  his  interest,  and  that,  therefore,  he  could 
not  sue  upon  it  (Yangtsze  Insurance  Association  v.  Adamjee  Luk- 
manjee,  87  L.  J.  P.C.  Ill;  [1918]  A.C.  585— P.O.). 

596.     .     On  July  31,  1914,  the  plaintiffs  took  out  a  policy  of 

insurance  against  war  risks,  on  freight  and /or  anticipated  profit  on  a 
voyage  of  a  steamer  owned  by  them,  and  chartered  to  a  German  firm. 
The  plaintiffs  did  not  inform  the  underwriters  that  the  charterers  were 
German.  On  the  outbreak  of  war  between  England  and  Germany  on 
August  4,  1914,  the  insured  voyage  was  abandoned  by  the  master  of 
the  steamer  under  instructions  from  the  plaintiffs.  No  notice  of  aban- 
donment was  given  to  the  defendants  until  August  27.  It  was  held 
that  in  consequence  of  the  outbreak  of  the  war  the  contract  of 
affreightment  with  the  German  firm  became  illegal,  and  the  plaintiffs 
had  proved  that  there  was  total  loss  by  a  peril  insured  against,  the 
freight  having  been  lost  through  restraint  of  princes.  The  loss  was  an 
actual  loss,  and  not  a  constructive  total  loss,  and  notice  of  abandon- 
ment was  not  necessary  under  sec.  62  of  the  Marine  Insurance  Act, 
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1906.  It  was  held  also,  that  inasmuch  as  on  the  date  of  the  taking 
out  of  the  policy  the  fact  that  the  charterers  were  German  would  not 
have  influenced  the  underwriters'  judgment,  the  non-disclosure  of  that 
fact  did  not  avoid  the  policy,  and  that  consequently  the  plaintiffs  were 
entitled  to  succeed  {Associated  Oil  Carriers  v.  Union  Insurance  Society 
of  Canton,  86  L.  J.  K.B.  1068;  [1917]  2  K.B.  184). 

599.     .     Second-hand    machinery    was    described    simply    as 

'*  machinery."  The  insured  honestly  thought  this  a  sufficient  descrip- 
tion. It  was  held  that  as  the  defendants  had  for  years  insured  the 
plaintiff's  machinery  at  uniform  rate  irrespective  of  the  length  of  the 
voyage  and  without  enquiry  as  to  the  class  of  machinery  insured,  the 
plaintiffs  were  entitled  to  recover  by  virtue  of  the  "  held  covered  " 
clause  in  their  pohcy  {Hewitt  v.  Wilson,  [1915]  2  K.B.  739;  84  L.  J. 
K.B.  1337— C.A.). 

599.     .     By  a  contract  between  the  owner  of  a  motor-car  and 

a  packing  company  the  company  undertook  to  pack  the  car  and  procure 
it  to  be  freighted  to  Messina  in  Sicily,  "  Insurance  extra.  All  risks 
and  breakage  12s.  6c?.  per  cent.,"  except  war  risks.  It  was  held  that 
this  contract  was  not  merely  one  by  which  the  packing  company  was 
bound  to  take  all  reasonable  care  and  skill  to  procure  a  valid  insurance 
of  the  car,  but  that  it  was  one  by  which  they  were  bound  to  procure 
an  effective  insurance  of  the  car  against  all  risks  except  war  risks,  and 
which,  therefore,  in  the  event  of  the  car  being  carried  on  the  deck  of 
the  steamer,  would  cover  the  risks  incidental  to  its  being  so  carried 
{Hood  V.  West  End  Motor  Car  Packing  Co.,  86  L.  J.  K.B.  831;  [1917] 
2  K.B.  38— C.A.). 

609.     .     As  to  the  effect  of  the  Time  Institute  Clauses  attached 

to  an  ordinary  Lloyd's  policy  upon  the  perils  clause  in  the  policy,  see 
Stott  {Baltic)  Steamers  v.  Marten,  [1916]  1  A.C.  304;  85  L.  J.  K.B. 
97_H.L. 

611.     .     A  clause  in  a  policy  of  insurance,  that  declarations  of 

interest  should  be  made  * '  as  soon  as  possible  after  sailing  of  vessel  to 
which  interest  attaches,"  is  a  warranty  the  breach  of  which  discharges 
the  insurer  from  liability,  although  the  delay  in  making  the  declaration 
was  owing  to  accidental  causes,  and  there  was  no  suggestion  of  want  of 
bona  fides  {Union  Insurance  Society  of  Canton  v.  Will»  &  Co.,  [1916] 
1  A.C.  281;  85  L.  J.  P.C.  82— P.C). 

612.     .     By    sec.    39    (3)    of    the    Australian    Commonwealth 

Marine  Insurance  Act,  1909,  a  warranty,  as  defined  by  the  Act,  is  a 
condition  which  must  be  exactly  complied  with,  whether  it  be  material 
to  the  risk  or  not.  Statements  by  the  assured  in  a  "  proposal  "  which 
is  incorporated  into  the  policy,  warranted  by  him  to  be  true,  are  a 
warranty  within  the  meaning  of  the  Act.  Therefore,  where  in  a  pro- 
posal for  a  policy  of  insurance  on  a  horse  for  a  sea  voyage,  which  pro- 
posal was  incorporated  in  the  policy,  the  assured  stated  the  horse's 
pedigree  inaccurately,  without  fraud,  it  was  held  that  the  policy  was 
voidable  {Yorkshire  Insurance  Co.  v.  Campbell,  86  L.  J.  P.C.  85; 
[1917]  A.C.  218— P.C). 

614.     .     The  proximate  cause  of  an  event  is  the  real  efficient 

cause  to  which  the  event  can  be  ascribed.     A  ship  was  insured  against 
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the  usual  marine  perils  subject  to  a  clause  "  Warranted  free  .  .  .  from 
all  consequences  of  hostilities  or  warlike  operations."  She  was 
seriously  injured  while  at  sea  by  a  hostile  torpedo,  but  was  brought 
into  harbour  and  anchored,  under  the  directions  of  the  harbour-master, 
in  a  place  where,  through  being  much  down  by  the  head  in  con- 
sequence of  the  injuries  which  she  had  received,  she  took  the  ground 
forward  at  low  water,  and,  the  weather  turning  rough,  was  strained, 
and  broke  her  back  and  became  a  total  loss.  It  was  held  that  the  loss 
was  the  consequence  of  hostilities  or  warlike  operations  within  the 
meaning  of  the  exception,  and  that  the  insurers  were  not  liable  on  the 
policy  {Leyland  Shipping^  Co.  v.  Norwich  Union  Fire  Insurance  Society, 
87  L.  J.  K.B.  395;  [1918]  A.C.  350— H.L.). 

614.     .     By  a  policy  of  naarine  insurance  the  plaintiffs  insured 

with  the  defendants  the  s.s.  S.  against  (a)  all  consequences  of  hostili- 
ties, and  (b)  all  risks  excluded  from  recovery  under  ordinary  policies  on 
hull  and  machinery  by  the  f.c.  and  s.  clause.  By  the  defendants' 
rules,  which  were  incorporated  in  the  policy,  the  plaintiffs  were  pre- 
cluded from  recovering  under  the  policy  if  the  loss  was  covered  by  the 
ordinary  form  of  marine  insurance  policy  containing  a  f.c.  and  s.  clause. 
On  August  1,  1915,  the  s.s.  F.  was  torpedoed  by  a  German  submarine 
and  sunk.  On  the  same  day,  before  there  had  been  time  to  mark  the 
spot  where  the  F.  lay,  the  S.  without  negligence,  ran  on  the  F.,  and 
suffered  particular  average  damage.  It  was  held  that  the  damage  to 
the  S.  was  covered  by  the  ordinary  form  of  marine  policy  containing  a 
f.c.  and  s.  clause,  and  not  by  the  policy  sued  on  (France,  Fenwick  & 
Co.  V.  North  of  England  Indemnity  Association,  86  L.  J.  K.B.  1109; 
[1917]  2  K.B.  522). 

616.     .     Add  to  citation  to  Ingram  v.  Services  Maritimes  du 

Treport  (No.  1),  in  Court  of  Appeal,  [Supp.  13,  p.  473],  [1914]  1  K.B. 
545;  83  L.  J.  K.B.  382.  Virginia,  Carolina  Chemical  Co.  v.  Norfolk 
and  North  America  Steam  Shipping  Co.,  [1912]  1  K.B.  229;  81  L.  J. 
K.B.  1^9;  [1913]  A.C.  52;  82  L.  J.  K.B.  389  [ibid.],  was  distinguished. 

619.     .     If  a  ship  is  sent  to  sea  insufficiently  manned  within 

the  privity  of  the  owner,  sec.  39  (5)  of  the  Marine  Insurance  Act,  1906, 
will  relieve  the  underwriters  from  hability  {Thomas  Shipping  Co.  v. 
London  and  Provincial  Marine  and  General  Insurance  Co.,  1914, 
30  T.  L.  K.  595— C.A.). 

630.     .     A  ship  became  liable  in  damages  by  causing  indirectly 

a  collision  between  two  other  ships.  It  was  held  that  the  underwriters 
were  Hable  on  the  policy  effected  on  the  first  mentioned  ship  (Fenwick 
&  Co.  V.  Merchants'  Marine  Insurance  Co.,  [1914]  3  K.B.  827;  84  L.  J. 
K.B.  138). 

631.     .     Kacianoff  v.    China   Traders'   Insurance   Co.,   [1913] 

3  K.B.  407;  83  L.  J.  K.B.  58,  [Supp.  13,  p.  474],  was  affirmed,  [1914] 
3  K.B.  1121 ;  83  L.  J.  K.B.  1393— C.A. 

634.  — - — .  A  ship  was  chartered  to  carry  steam  coal  from  Newport 
to  Constantinople.  After  she  sailed,  war  broke  out  between  Greece  and 
Turkey,  and  the  Greeks  stopped  her.  On  the  day  after  she  was  stopped 
the  plaintiffs  gave  the  underwriters,  notice  of  abandonment.  The  Greeks 
released  the  steamship  after  about  six  weeks'  detention.     It  was  held 
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that  at  the  time  of  the  notice  of  abandonment — first  there  was  not  an 
actual  total  loss  as  the  plaintiffs  were  not  then  *  *  irretrievably  deprived  ' ' 
of  her  within  sec.  57  (1)  of  the  Marine  Insurance  Act,  1906;  and 
secondly,  there  was  not  a  constructive  total  loss  as  the  words  of 
sec.  60  (2)  "  unlikely  that  he  can  recover  the  ship  "  meant  "  unlikely 
that  he  should  recover  the  ship  within  a  reasonable  time,"  and  on  the 
facts  it  was  not  likely  that  she  would  not  be  recovered  within  a  reason- 
able time  (Polurrian  Steamship  Co.  v.  Young,  [1915]  1  K.B.  922; 
84  L.  J.  K.B.  1025;  31  T.  L.  E.  211— C.A.). 

634.     .     It  was  provided  by  a  charterparty  made  in  October, 

1915,  that  "  If  the  steamer  is  ordered  by  the  charterers  to  trade  in  the 
war  region  war  risk  insurance  premium 'payable  by  the  owners  shall 
be  refunded  to  them  by  the  charterers."  It  was  held  that  the  words 
' '  war  region  ' '  could  not  be  restricted  to  what  was  the  war  region  at  the 
date  of  the  agreement,  but  meant  any  region  which  might  reasonably 
be  so  designated  from  time  to  time  {Dominion  Coal  Co.  v.  Maskinonge 
Steamship  Co.,  87  L.  J.  K.B.  459;  118  L.  T.  115— H.L.). 

637.     .     On  the  meaning  of  sec.  60  (2)  of  the  Marine  Insurance 

Act,  1906,  see  Polurrian  Steamship  Co.  y.  Young,  supra. 

650.     .     Where  a  loss  occurs  under  a  policy  of  insurance  and 

the  underwriter  is  covered  by  re-insurance  to  the  full  extent,  the  con- 
tract of  the  re-insurer  is  not  to  pay  the  original  insurer  forthwith  the 
full  amount  for  which  the  original  insurer  is  liable  to  the  assured,  but 
only  the  amount  the  original  insurer  actually  pays  the  insured.  The 
re-insurer  is  therefore  entitled  to  the  benefit  of  a  compromise  made 
between  the  original  insurer  and  the  insured  (British  Dominions  General 
Insurance  Co.  v.  Duder,  [1915]  2  K.B.  394;  84  L.  J.  K.B.  1401— C.A.). 

674.  Maritime  Lien. — Plaintiffs  who  had  acted  as  agents  for  the 
original  owners  in  the  sale  of  a  steamship  paid  the  master's  disburse- 
ments and  seamen's  wages,  and  then  instituted  an  action  in  rem  to 
recover  the  amount  so  paid  and  arrested  the  ship.  No  assignment  of 
their  rights  was  made  by  the  master  and  seamen  to  the  plaintiffs. 
Meanwhile  the  vessel  had  again  changed  hands,  and  her  ultimate 
owners  moved  to  set  aside  the  writ,  &c.,  in  the  plaintiffs'  action.  It 
was  held  that  the  plaintiffs  had  not  acquired  a  maritime  lien,  and  that, 
as  they  had  no  right  in  rem  independent  of  a  maritime  lien,  the  writ, 
arrest,  and  appearance  under  protest  must  be  set  aside  and  the  bail 
discharged  {The  Petone,  86  L.  J.  P.  164;  [1917]  P.  198). 


VOLUME  IX. 

7.  Markets  and  Fairs. — The  appellant,  at  his  dwelling-house, 
agreed  to  sell  to  a  butcher  two  pigs.  They  were  to  be  at  the  appellant's 
risk  until  delivered.  The  appellant  subsequently  kiUed  the  pigs  and 
delivered  the  carcasses  to  the  butcher  at  his  shop,  which  was  within  the 
prescribed  limits  of  the  town,  but  outside  the  market  where  they  were 
weighed  and  the  price  ascertained.  The  appellant  refused  to  pay  toll 
in  respect  of  the  pigs.  It  was  held  that  sec.  13  of  the  Markets  and 
Fairs  Clauses  Act,  1847,  applies  to  an  agreement  which  would  popularly 
be  called  a  sale  ;  that  the  sale  of  the  pigs  was  therefore  at  the  appellant's 
"dwelling   place,"   and  not  at   the   shop  where   the   carcasses  were 
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subsequently  delivered,  and  that  no  toll  was  payable  (Lambert  v.  Rowe, 
[1914]  1  K.B.  38;  83  L.  J.  K.B.  274). 

8.     .     The  respondents  had  the  exclusive  use  of  a  part  of  an 

enclosed  portion  of  a  cattle  market.  On  a  particular  day  there  was 
no  weighbridge  which  could  be  used  in  the  respondents'  portion  of  the 
yard,  but  there  was  a  weighbridge  provided  in  the  market  by  the  cor- 
poration, and  any  animal  sold  in  the  respondents'  sale  yard  could  be 
weighed  on  the  market  weighbridge  on  payment.  The  respondents  were 
summoned  for  selling  cattle  without  providing  facilities  for  weighing  as 
required  by  the  Markets  and  Fairs  (Weighing  of  Cattle)  Acts,  1887  and 
1891.  It  was  held  that  as  there  were  weighing  facihties  close  to  the 
respondents'  premises  the  respondents  had  committ-ed  an  offence  (Knott 
V.  Strides,  1914,  109  L.  T.  181 ;  29  T.  L.  E.  418). 

8.     .     On  the  effect  of  an  inconsistency  between  the  Markets 

and  Fairs  Clauses  Act,  1847,  and  a  private  Act  incorporating  it,  see 
HaiUham  Cattle  Market  Co.  v.  Tolman,  [1915]  2  Ch.  1;  84  L.  J.  Ch. 
607— C.A. 

8.  Market  Value. — The  tenant  of  a  "  tied  "  public-house  agreed 
to  purchase  his  beer  from  the  lessors  at  the  fair  '*  market  price."  It 
was  proved  that  there  were  two  market  prices,  one  for  tied  and  the 
other  for  free  houses.  It  was  held  that  the  tenant  must  pay  the  former 
(Charrington  &  Co.  v.  Wooder,  [1914]  A.C.  71;  83  L.  J.  K.B.  220— 
H.L.). 

22.  Marriage. — A  marriage  solemnised  in  Hong  Kong  in  accord- 
ance with  the  provisions  of  sec.  20  of  No.  7  of  the  Ordinances  of  Hong 
Kong,  1875,  may  be  proved  by  production  of  a  copy  of  the  marriage 
certificate,  signed  and  certified  by,  and  sealed  and  stamped  with  the 
official  seal  of,  the  Eegi&trar-General  of  Hong  Kong  (Smith  v.  Smith, 
1914,  109  L.  T.  744). 

22.     .     The  Marriage  of  British  Subjects  (Facilities)  Act,  1915, 

provides  facilities  for  marriages  between  British  subjects  resident  in  the 
United  Kingdom  and  British  subjects  resident  in  the  Colonies.  It  gives 
a  certificate  of  the  publication  of  banns  or  a  certificate  of  notice  of 
marriage  issued  in  the  colonies  the  same  effect  as  a  certificate  of  mar- 
riage issued  by  a  Superintendent  Eegistrar  (sec.  1).  The  Act  may  be 
extended  by  Order  in  Council  to  protectorates,  and  its  operation  is 
further  extended  by  the  Marriage  of  British  Subjects  (Facilities) 
Amendment  Act,  1916. 

22.     .     Expert    evidence    of    the    validity,    according    to    the 

local  law,  of  a  foreign  marriage  was  admitted  to  be  given  by  a  witness 
who  was  a  member  of  the  English  and  several  foreign  Bars  and 
acquainted  with  the  laws  prevailing  in  a  group  of  countries  similar  to 
that  in  question,  and  qualified  to  become,  although  not  actually  at 
the  time,  a  member  of  its  Bar  (Barford  v.  Barford  87  L.  J.  P.  68; 
[1918]   P.   140). 

34.  Master  and  Servant. — A  person  may  be  an  "  outworker  " 
within  the  meaning  of  the  Trade  Boards  Act,  1909,  [Supp.  13,  p.  477], 
notwithstanding  that  he  himself  employs  workmen  (Street  v.  Williums, 
[1914]  3  K.B.  537;  83  L.  J.  K.B.  1268). 
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34.     .     Part  II.  of  the  Corn  Production  Act,   1917,   provides 

a  minimum  rate  for  agricultural  workmen  and  for  the  establishment 
of  a  Wages  Board  to  fix  minimum  rates  for  time  and  piece-work. 
The  provisions  of  the  statute  are  as  follows :  — 

Any  person  who  employs  a  workman  in  agriculture  shall  pay 
wages  to  the  workman  at  a  rate  not  less  than  the  minimum  rate  as 
fixed  under  this  Act  and  applicable  to  the  case,  and  if  he  fails  to  do 
so,  shall  be  liable  on  summary  conviction  in  respect  of  each  offence 
to  a  fine  not  exceeding  twenty  pounds,  and  to  a  fine  not  exceeding 
one  pound  for  each  day  on  which  the  offence  is  continued  after  con- 
viction therefor : 

Provided  that  such  a  person  shall  not  be  liable  to  be  so  convicted 
if  he  proves  that  he  did  not  know  and  could  not  with  reasonable 
diligence  have  ascertained  that  the  wages  paid  were  less  than  the 
wages  required  under  this  Act  to  be  paid  (sec.  4  (1) ). 

In  any  proceedings  against  an  employer  under  this  section  the 
Court  may,  whether  there  is  a  conviction  or  not,  order  the  employer 
to  pay,  in  addition  to  the  fine,  if  any,  such  sum  as  appears  to  the 
Court  to  be  due  to  the  workman  employed  on  account  of  wages,  the 
wages  being  calculated  at  the  minimum  rate ;  but  the  power  to  order 
the  payment  of  wages  under  this  provision  shall  not  be  in  deroga- 
tion of  any  right  of  the  workman  to  recover  wages  by  any  other 
proceedings  (sec.  4  (2) ). 

Any  agreement  for  the  payment  of  wages  in  contravention  of  this 
section,  or  for  abstaining  to  exercise  any  right  of  enforcing  the  pay- 
ment of  wages  in  accordance  with  this  section,  shall  be  void  (sec. 
4  (3) ). 

The  provisions  of  this  section  as  to  payment  of  wages  at  a  mini- 
mum rate  shall  operate  as  respects  able-bodied  men  as  from  the 
commencement  of  this  Act  (although  a  minimum  rate  of  wages  may 
not  have  been  fixed),  but  only  so  as  to  enable  any  sum  which  would 
have  been  payable  under  this  section  to  an  able-bodied  man  on 
account  of  wages  for  time-work  if  a  minimum  rate  for  able-bodied 
men  had  been  fixed  to  be  recovered  by  the  workman  from  his 
employer  at  any  time  not  exceeding  three  months  after  the  rate  is 
fixed : 

Provided  that  no  sum  shall  be  recoverable  under  this  provision 
except  in  a  case  in  which  and  to  the  extent  to  which  the  wages 
paid,  have  not,  in  the  opinion  of  the  Court,  been  equivalent  to  wages 
for  an  ordinary  day's  work  at  the  rate  of  twenty-five  shillings  a 
week  (sec.  4  (4) ). 

The  Board  of  Agriculture  and  Fisheries  shall,  as  soon  as  may  be 
and  after  consultation  with  the  Minister  of  Labour,  establish  an 
Agricultural  Wages  Board;  and  such  of  the  provisions  of  the  Trade 
Boards  Act,  1909,  as  are  set  out  (with  modifications)  in  the  First 
Schedule  to  this  Act  shall  be  deemed  to  be  incorporated  in  this  Part 
of  this  Act  (sec.  5  (1) ). 

The  Agricultural  Wages  Board  shall  fix  minimum  rates  of  wages 
for  workmen  employed  in  agriculture  for  time-work,  and  may  also, 
if  and  so  far  as  they  think  it  necessary  or  expedient,  fix  minimum 
rates  of  wages  for  workmen  employed  in  agriculture  for  piece-work 
(sec.  5  (2)). 

Any  such  minimum  rates  may  be  fixed  so  as  to  apply  universally 
to  workmen  employed  in  agriculture,  or  to  any  special  class  of 
workmen  in  agriculture,  or  to  any  special  area,  or  to  any  special  class 
in  a  special  area,  subject  in  each  case  to  any  exceptions  which  may  be 
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made  by  the  Agricultural  Wages  Board  for  employment  of  any 
special  character,  and  so  as  to  vary  according  as  the  employment  is 
for  a  day,  week,  month,  or  other  period,  or  according  to  the  number 
of  working  hours  or  the  conditions  of  the  employment,  or  so  as  to  pro- 
vide for  a  differential  rate  in  the  case  of  overtime  : 

Provided  that  if  the  Agricultural  Wages  Board  are  satisfied  that 
any  workman  employed  or  desiring  to  be  employed  on  time-work 
to  which  a  minimum  rate  fixed  by  the  Board  is  applicable  is  affected 
by  any  mental  or  other  infirmity  or  physical  injury  which  renders 
him  incapable  of  earning  that  minimum  rate,  the  Board  may  grant 
to  the  workman,  subject  to  such  conditions,  if  any,  as  they  prescribe, 
a  permit  exempting  the  employment  of  the  workman  from  the  pro- 
visions of  this  Act  requiring  wages  to  be  paid  at  not  less  than  the 
minimum  rate,  and  while  the  permit  is  in  force  an  employer  shall 
not  be  liable  to  any  penalty  for  paying  wages  to  the  workman  at  a 
rate  less  than  the  minimum  rate  so  long  as  any  conditions  prescribed 
by  the  Board  on  the  grant  of  the  permit  are  complied  with  (sec.  5  (3) ). 

Before  fixing  any  minimum  rate  of  wages,  the  Agricultural  Wages 
Board  shall  give  notice  of  the  rate  which  they  propose  to  fix,  and 
consider  any  objections  to  the  rate  which  may  be  lodged  with  them 
within  one  month ;  and  the  Board  shall  give  notice  of  any  minimum 
rates  fixed  by  them  in  such  manner  as  they  think  fit  with  a  view  to 
bringing  the  minimum  rates,  so  far  as  practicable,  to  the  knowledge 
of  the  persons  affected  (sec.  5  (4) ). 

The  Agricultural  Wages  Board  may,  if  they  think  it  expedient, 
cancel  or  vary  any  minimum  rate  fixed  by  them,  and  shall  reconsider 
any  such  minimum  rate  if  the  Board  of  Agriculture  and  Fisheries 
direct  them  to  do  so,  whether  an  application  is  made  for  the  purpose 
or  not;  and  the  provisions  of  this  section  as  to  notices  shall  apply 
where  it  is  proposed  to  cancel  or  vary  the  minimum  rate  in  the  same 
manner  as  they  apply  where  it  is  proposed  to  fix  the  minimum  rate 
(sec.  5  (5)). 

In  fixing  minimum  rates  under  this  section,  the  Agricultural 
Wages  Board  shall,  so  far  as  practicable,  secure  for  able-bodied  men 
wages  which,  in  the  opinion  of  the  Board,  are  adequate  to  promote 
efficiency  and  to  enable  a  man  in  an  ordinary  case  to  maintain  him- 
self and  his  family  in  accordance  with  such  standard  of  comfort  as 
may  be  reasonable  in  relation  to  the  nature  of  his  occupation 
(sec.  5  (6) ). 

In  fixing  minimum  rates  for  time-work  under  this  section,  the 
Agricultural  Wages  Board  shall  secure  for  able-bodied  men  wages 
which,  in  their  opinion,  are  equivalent  to  wages  for  an  ordinary  day's 
work  at  the  rate  of  at  least  twenty -five  shillings  a  week  (sec.  5  (7) ). 

Nothing  in  this  Part  of  this  Act  shall  prejudice  the  operation  of 
any  agrement  entered  into  or  custom  existing  before  the  passing  of 
this  Act  for  the  payment  of  wages  at  a  rate  higher  than  the  minimum 
rate  fixed  under  this  Part  of  this  Act  (sec.  5  (8) ). 

In  this  Part  of  this  Act  the  expression  "  able-bodied  man  "  means 
any  male  workman  who  is  not  incapable,  by  reason  of  age  or  mental 
or  other  infirmity  or  physical  injury,  of  performing  the  work  of  a 
normally  efficient  workman  (sec.  5  (9) ). 

Any  workman  employed  in  agriculture  on  piece-work  for  which 
no  minimum  piece-rate  has  been  fixed,  or  any  person  authorised  by 
such  a  workman,  may  complain  to  the  Agricultural  Wages  Board 
that  the  piece-rate  of  wages  paid  to  the  workman  for  that  work  is 
such  a  rate  as  would  yield  in  the  circumstances  of  the  case  to  an 
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ordinary  workman  a  less  amount  of  wages  than  the  minimum  time- 
rate  applicable  in  the  case  of  that  workman,  and  the  Board  may  on 
any  such  complaint  direct  that  the  employer  shall  pay  to  the  work- 
man such  additional  sum  by  way  of  wages  for  any  piece-work  done 
by  him  at  that  piece-rate  at  any  time  within  fourteen  days  before  the 
date  of  complaint,  or  at  any  time  after  the  date  of  complaint  and 
before  the  decision  of  the  Board  thereon,  as  in  the  opinion  of  the 
Board  represents  the  difference  between  the  amount  which  would 
have  been  paid  if  the  work  had  been  done  by  an  ordinary  workman 
at  the  minimum  time-rate  and  the  amount  actually  received  by  the 
workman  making  the  complaint,  and  any  sum  so  directed  to  be  paid 
may  be  recovered  by  the  workman  from  the  employer  summarily  as  a 
civil  debt  (sec.  6). 

Any  workman  employed  in  agriculture,  or  any  person  authorised 
by  a  workman  so  employed,  may  complain  to  the  Agricultural  Wages 
Board  that  the  wages  paid  to  the  workman  by  any  employer  are  at  a 
rate  less  than  the  minimum  rate  applicable  in  the  case  of  that  work- 
man, and  the  Board  shall  consider  the  matter,  and  may,  if  they  think 
fit,  take  any  proceedings  under  this  Act  on  behalf  of  the  workman 
(sec.  7). 

34.     .     For  amendments  to  the  Trade  Boards  Act,  1909,  see 

the  Trade  Boards  Act,  1918. 

39.     .     Where    a   usage    is   an   implied  term   of   all  contracts 

entered  into  with  employees  in  a  particular  trade,  then  after  notice 
by  an  employer  of  his  intention  to  discontinue  the  usage,  every  person 
employed  by  him  who  on  promotion  undertakes  fresh  duties  at  a 
different  salary  must  be  taken  to  have  been  offered  and  accepted  a 
fresh  contract  of  service  of  which  the  usage  is  not  an  implied  term 
{Meek  v.  Port  of  London  Authority,  87  L.  J.  Ch.  376;  [1918]  2  Ch. 
96— C.A.). 

43.     .     The  plaintiffs,  who  were  music-hall  proprietors,  made 

an  agreement  with  the  defendant  by  which  it  was  provided  that  the 
defendant  should  give  the  plaintiffs  his  exclusive  services,  and  that  he 
should  not  permit  any  colourable  imitation,  representation,  or  version 
of  his  performance  to  be  given  within  a  certain  radius.  The  defendant 
permitted  the  representation  of  one  of  his  sketches  on  a  cinematograph 
at  certain  picture  palaces  within  the  prescribed  area.  It  was  held  that 
the  reproduction  did  not  constitute  a  breach  of  the  defendant's  agree- 
ment (London  Theatre  of  Varieties  v.  Evans,  1914,  31  T.  L,  R.  75 — 
C.A.). 

45.     .     A  mining  engineer  was  employed  by  a  company,  on 

certain  terms  as  to  remuneration  and  travelling  and  other  expenses,  to 
visit  and  report  on  property  of  the  company  abroad.  While  carrying 
out  this  commission  he  discovered  matters  relating  to  the- conduct  of 
a  director,  which  matters  he  had  not  been  employed  to  investigate, 
but  which,  having  discovered  them,  it  was  his  duty  to  report  to  the 
company.  He  made  such  a  report  and  incurred  large  costs  in  defending 
successfully  a  libel  action  brought  against  him  in  consequence  .by  the 
director.  One  of  the  company's  articles  of  association  provided  that  its 
officers  and  servants  should  be  indemnified  by  it  against  loss,  and  that 
all  costs,  losses,  and  expenses  which  any  officer  or  servant  might  incur 
or  become  liable  to  by  reason  of  acts  or  deeds  done  by  him  as  such  officer 
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or  servant  should  be  paid  out  of  the  company's  funds.  It  was  held,  on 
the  facts,  that  the  engineer  was  an  agent,  and  not  merely  a  servant,  of 
the  company,  and  was  entitled  to  be  indemnified  by  the  company  in 
respect  of  the  costs  (In  re  Famatina  Development  Corporation,  [1914] 
2  Ch.  271 ;  84  L.  J.  Ch.  48— C.A.). 

46.     .     An  agreement  was  made  to  employ  a  mental  specialist 

at  500L  a  year,  payable  quarterly.  The  defendant  determined  the 
service  by  three  months'  notice.  It  was  held  that  the  defendant  was 
entitled  to  do  this,  and  that  it  was  not  necessary  to  give  notice  to 
determine  at  the  end  of  the  current  year  of  employment  (Hamilton  v. 
Bryant,  1914,  30  T.  L.  R.  408). 

47.     .     A  railway  company  employed  a  person  who  had  not 

passed  the  tests  required  by  an  order  of  the  Railway  Commissioners, 
which  had  the  force  of  a  statute,  to  work  a  train.  He  allowed  the  train 
to  run  past  danger  signals,  and  an  accident  to  a  servant  of  the  company 
resulted.  It  was  held  that  where  an  employer  has  employed  an 
unqualified  person  in  breach  of  his  statutory  duty,  he  cannot  rely  on 
the  defence  of  "common  employment"  (Jones  v.  Canadian  Pacific 
Railway,  1914,  83  L.  J.  P.C.  13;  29  T.  L.  R.  773— P.O.). 

47.     .     The    first   defendants    made   an    agreement  with    the 

second  defendants  under  which  the  latter  were  licensed  to  produce  a 
revue  at  the  theatre  of  the  former  with  the  use  of  the  stage  for 
rehearsals.  When  the  plaintiff,  who  was  a  dancer,  was  rehearsing 
on  the  stage  for  the  revue,  she  met  with  an  accident  through  the 
collapse  of  a  staircase  on  which  she  had  to  stand.  In  an  action  by 
the  plaintiff  for  personal  injuries  the  evidence  was  that  there  was  a 
custom  that  the  performers  should  rehearse  without  payment  and 
without  any  contract  between  them  and  the  producers  of  the  revue, 
but  that  if  the  performers'  work  was  approved  of  they  might  be  given 
a  contract  to  appear  in  the  revue.  The  jury  found  that  the  plaintiff 
was  not  in  the  employment  of  the  second  defendants,  and  that  the 
accident  was  caused  by  the  negligence  of  their  servants,  and  judgment 
was  given  for  the  plaintiff  for  damages  against  the  second  defendants, 
the  action  against  the  first  defendants  being  dismissed.  It  was  held 
that  as  there  was  no  contractual  relation  between  the  plaintiff  and 
the  second  defendants,  the  plaintiff  had  not  undertaken  to  bear  the 
risk  of  the  negligence  of  their  servants,  and  that  though  a  mere 
volunteer  could  not  be  in  a  better  position  to  recover  damages  from 
the  master  for  injury  caused  by  the  negligence  of  the  master's  ser- 
vants than  the  master's  servants  themselves,  yet  as  the  plaintiff  was 
a  person  who  had  voluntarily  assisted  the  second  defendants'  servants 
in  a  service  in  which  the  plaintiff  had  a  common  interest  with  the 
second  defendants,  and  did  so  with  the  acquiescence  of  the  second 
defendants  or  of  their  servants  acting  within  the  scope  of  their 
employment,  the  plaintiff  was  not  a  mere  volunteer,  and  the  doctrine 
of  common  employment  did  not  apply,  and  the  judgment  for  damages 
against  the  second  defendants  must  be  upheld  (Hay ward  v.  Drury 
Lane  Theatre,  87  L.  J.  K.B.  18;  [1917]  2  K.B.  899— C. A.). 

55.     .     Ratification  of  the  acts  of  a  dishonest  servant  must 

be  presumed  when  the  master  has  had  cause  to  suspect  a  servant's 
honesty  and  has  refrained  from   making  full  enquiry  into  the  facts 
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{Morison  v.  London  County  and  Westminster  Bank,  [1914]  3  K.B.  356; 
83  L.  J.  K.B.  1202— C.A.). 

55.     .     Where  a  contract  of  service  for  an   indefinite  period 

is  silent  regarding  the  notice  which  is  to  be  given  to  terminate  it,  a 
term  must  be  implied  that  reasonable  notice  should  be  given.  What 
is  reasonable  notice  is  a  question  of  fact  to  be  decided  according  to 
the  circumstances  in  each  case  {Payzu,  Lim.  v.  Hannaford,  87  L.  J. 
K.B.  1017;  [1918]  2  K.B.  348;  119  L.  T.  282). 

55.     .     On  November   10,   1915,  the  claimant  entered  into  a 

written  contract  with  the  respondent  company  whereby  they  agreed 
to  employ  him  as  general  manager  of  their  works  for  a  period  of  three 
years  from  October,  1915,  at  a  salary  of  400i.  per  annum  and  a  com- 
mission on  the  net  profits  of  the  business.  Differences  having  arisen, 
the  respondents  on  January  1,  1917,  suspended  the  claimant  from  the 
exercise  of  his  duties  pending  an  investigation  as  to  his  efficiency,  and 
on  the  following  day  took  from  him  his  business  keys  and  informed 
him  that  he  must  not  return  to  the  works.  The  claimant  thereupon 
elected  to  treat  the  contract  as  repudiated  by  the  company,  but  they 
denied  that  they  had  dismissed  him,  and  required  him  to  appear  before 
the  board  of  directors.  As  he  declined  to  do  so,  on  January  29,  1917, 
they  formally  dismissed  him.  Upon  a  reference  to  arbitration,  the 
umpire  found  that  the  company,  by  their  conduct  on  January  1  and 
2,  1917,  had  wrongfully  repudiated  the  contract,  and  had  wrongfully 
dismissed  the  claimant,  and  awarded  him  650L  damages.  It  was  held 
that  there  had  been  a  wrongful  dismissal  of  the  claimant  on  January  2, 
1917,  inasmuch  as  the  company  had  then  prevented  him  from  using 
his  opportunities  as  manager  to  earn  commission  upon  the  net  profits 
of  the  business  and  had  terminated  his  attendance  at  their  premises, 
and  that  the  award  of  the  umpire  was  correct  and  must  be  affirmed 
(In  re  Rubel  Bronze  and  Metal  Co.  and  Vos,  87  L.  J.  K.B.  466; 
[1918]  1  K.B.  315). 

55.     .     The  managing  director  of  a  company  was  appointed 

for  fifteen  years  at  an  annual  salary,  payable  monthly,  and  the  salary 
was  paid  each  month  down  to  May  31,  1915.  For  several  years 
prior  to  1915  he  had  been  guilty  of  misconduct  which  would  have 
justified  his  dismissal,  had  it  been  known  to  the  company.  In 
October,  1915,  he  was  dismissed,  but  not  for  this  misconduct, 
although  it  was  suspected  by  the  company.  In  an  action  for  the 
recovery  of  unpaid  salary  from  June  down  to  the  dismissal  in  October, 
it  was  held  that  the  contract  of  service  was  divisible,  and  the  right  to 
the  salary  became  vested  at  the  end  of  each  month;  that  the  mis- 
conduct discovered  subsequently  to  the  dismissal  was  not  a  ground 
for  holding  the  contract  to  be  determined  at  an  earlier  date  than 
October;  and  that  the  salary  in  arrear  was  recoverable  (Healey  v. 
Societe  Anonyme  Frangaise  Enhastic,  86  L.  J.  K.B.  1254;  [1917] 
1  K.B.  946). 

56.     .     An  omnibus  was  driven  by  the  conductor,  the  driver 

sitting  beside  him,  and  he  negligently  ran  down  the  plaintiff.  There 
was  no  evidence  that  the  defendant  had  authorised  the  conductor  to 
drive,  but  it  was  held  that  the  fact  that  the  driver  was  sitting  beside 
the  conductor  was  evidence  which  must  be  left  to  the  jury  that  the 
driver  was  exercising  control  over  the  driving  within  the  scope  of  his 
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authority  as -driver,  and  had  exercised  that  control  negligently  so  as  to 
render  the  defendants  liable  {Ricketts  v.  TiUing,  Lim.,  [19151  1  K.B. 
644;  84  L.  J.  K.B.  342— C. A.). 

56.     .     The  plaintiff,  the  holder  of  a  first-class  season  ticket 

between  certain  stations  on  the  defendants'  railway,  travelled  to  and 
alighted  at  one  of  these  stations,  and,  after  showing  his  ticket  to  a 
collector,  was  proceeding  to  the  station  exit,  when  one  of  the  defen- 
dants' porters  took  him  by  the  arm,  and  in  the  presence  of  a  number 
of  other  persons  accused  him  of  having  travelled  first-class  with  a 
third-class,  ticket.  The  plaintiff  then  brought  an  action  against  the 
defendants  for  assault,  false  imprisonment,  and  slander.  It  was  held 
that,  as  the  defendants  had  no  power  to  arrest  the  plaintiff  for  not 
having  paid  his  proper  fare — the  offence  charged  by  the  porter — it 
could  not  be  said  that  they  impliedly  authorised  the  arrest,  and  that 
the  action  for  assault  and  false  imprisonment  must  be  dismissed 
(Ormiston  v.  Great  Western  Railway,  86  L.  J.  K.B.  759;  [1917] 
1  K.B.  598). 

63.  .  The  payment  by  an  employer  to  a  workman  of  com- 
pensation under  the  Workmen's  Compensation  Act,  1906,  for  injuries 
by  accident  arising  out  of  and  in  the  course  of  the  employment  is  not 
in  itself  a  determination  of  that  employment  (Warburion  v.  Co-operative 
Wholesale  Society,  [1917]  1  K.B.  663;  86  L.  J.  K.B.  529— C. A.). 

180.  Menaces. — The  Criminal  Justice  Administration  Act,  1914, 
removes  a  doubt  as  to  whether  sec.  3  of  the  Libel  Act,  1843  (6  &  7  Vict. 
c.  96,  s.  3),  applies  where  the  attempted  blackmail  is  in  respect  of  a 
threat  to  libel  or  expose  a  dead  person.  It  provides  that  the  words 
*'  whether  living  or  dead  "  shall  be  deemed  inserted  after  the  words 
**  any  libel  upon  any  other  person  "  and  "  any  matter  or  thing  touching 
any  other  person  "  (sec.  35  and  Third  Schedule). 

181.     .     It  is  no  longer  in  doubt  that  sees.  46,  47,  and  48  of  the 

Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  apply  where  the  accusation  or 
threat  to  accuse  is  made  in  respect  of  a  dead  person.  The  Criminal 
Justice  Administration  Act,  1914,  provides  for  the  insertion  of  the  words 
"  whether  living  or  dead  "  after  the  words  in  the  above  sections  indicat- 
ing the  pereone  in  respect  of  whom  the  accusation  or  threat  is  made 
(sec.  35  and  Third  Schedule). 

182.     .     The  accused  demanded  600L  in  gold  as  the  price  of 

their  refraining  from  publishing  attacks  upon  the  company  of  which 
prosecutor  was  chairman,  which  would  have  had  the  effect  of  sending 
the  shares  down  in  the  market.  It  was  held  that  they  could  properly 
be  convicted  of  the  offence  of  demanding  money  with  menaces  with 
intent  to  steal  the  same  within  sec.  45  of  the  Larceny  Act,  1861 
{R.  V.  Boyle,  [1914]  3  K.B.  339;  83  L.  J.  K.B.  1801— C.C.A.). 

186.  Merchandise  Marks.—The  respondents  sold  as  "  Fine  British 
Tarragona  Wine  "  a  mixture  of  85  per  cent,  of  wine  made  in  England 
and  15  per  cent,  of  Mistella,  a  form  of  Tarragona  wine  made  and  used 
solely  for  the  purpose  of  blending  and  not  suitable  for  consumption  by 
itself.  This  was  held  a  false  trade  description  within  sec.  3  (1)  of  the 
Merchandise  Marks  Act,  1887  (Holmes  v.  Pipers,  [19141  1  K.B.  57; 
83  L.  J.  K.B.  285). 
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186.     .     The  respondents  packed  in  oil  fish  known  as  brisling 

(the  Norwegian  name  for  sprats),  in  a  fashion  similar  to  that  in  which 
sardines  were  prepared  in  France,  and  they  sold  them  as  Norwegian 
sardines.  A  very  small  trade  had  been  done  in  these  goods  under  the 
name  of  Norwegian  sardines  before  1887,  but  they  were  not  sardines, 
which  were  really  young  pilchards,  and  the  general  public  were  not 
parties  to  applying  to  brisling  the  conventional  description,  "  Norwegian 
sardines."  It  was  held  that  the  respondents  had  sold  goods  to  which 
they  had  applied  a  false  trade  description,  contrary  to  sec.  2-  (2)  of  the 
Merchandise  Marks  Act,  1887,  and  that  they  were  not  protected  by 
sec.  18  of  the  Act,  inasmuch  as  the  word  "  lawfully  "  in  sec.  18  is  not 
restricted  to  the  non-infringement  of  the  criminal  law,  and  for  the 
purposes  of  that  section  a  term  cannot  have  a  secondary  meaning  to 
which  the  public  are  not  parties  (Lemy  v.  Watson,  [1915]  3  K.B.  731 ; 
84L.  J.  K.B.  1999). 

188.  Merchant  Shipping.— As  to  the  validity  of  a  "  pass  "  granted 
by  the  Commissioners  of  Customs  under  sec.  23  of  the  Merchant 
Shipping  Act,  1894,  exempting  a  British  vessel  from  registration,  see 
The  Wills  {No.  66),  1914,  83  L.  J.  P.  162;  30  T.  L.  R.  676. 

190.     .     The    Merchant    Shipping    (Certificates)    Act,    1914, 

repeals  sees.  94  and  95  of  the  Merchant  Shipping  Act,  1894,  and  places 
the  regulation  of  the  examinations  for  certificates  of  competency  as 
master  or  mate  entirely  in  the  hands  of  the  Board  of  Trade,  who  need 
not  now  act  through  the  Local  Marine  Board,  if  any. 

192.     .     The  Merchant  Shipping  (Convention)  Act,  1914,  was 

passed  as  the  result  of  a  conference  of  maritime  Powers,  for  the  purpose 
of  recommending  improvements  in  existing  regulations  for  the  preven- 
tion of  loss  of  life  at  sea.  It  provided,  however,  that  it  should  not  come 
into  effect  until  July  1,  1915,  and  that  its  coming  into  operation  might 
be  further  suspended  by  Order  in  Council.  By  virtue  of  such  an  Order, 
the  Act  is  in  suspense  at  the  present  time.  For  the  Act,  see  Chitty's 
Annual  Statutes  for  1914. 

194.  Merger. — A  testator  devised  a  farm  to  his  widow  for  life 
with  remainder  to  his  son  in  fee,  with  an  executory  gift  over  in  case  his 
son  died  unmarried  in  the  lifetime  of  his  mother.  The  widow  conveyed 
her  life  interest  to  her  son,  who  afterwards  died  unmarried  in  the  life- 
time of  his  mother.  It  was  held  that  there  had  been  a  merger  (In  re 
AUkins;  Life  v.  Attkins,  [1913]  2  Ch.  619;  83  L.  J.  Ch.  183). 

194.     .     A  testatrix  gave  her  residue  to  her  two  daughters. 

The  residue  included  the  lease  of  a  house  and  grounds  which  formed 
part  of  a  larger  piece  of  land  held  under  the  same  lease.  Shortly 
after  the  testatrix's  death  the  daughters  purchased  the  freehold  of 
the  larger  piece  of  land,  and  the  lease  of  the  house  and  grounds  was 
subsequently  assigned  to  the  daughters  by  the  executors  of  the  testa- 
trix. Ten  months  later  the  daughters  mortgaged  the  house  and 
grounds,  reciting  and  assigning  their  leasehold  and  freehold  interests 
separately.  There  was  no  direct  evidence  of  intention  as  to  merger.  It 
was  held  that  the  mortgage  deed  was  admissible  in  evidence  to  show 
what  was  the  intention  of  the  daughters  as  to  merger  at  the  time  when 
the  leasehold  interest  was  assigned  to  them,  that  from  that  deed  it 
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appeared  that  merger  was  not  intended,  and  that  the  term  had  not 
therefore  merged  {In  re  Fletcher;  Reading  v.  Fletcher,  86  L.  J.  Ch. 
317;  [1917]  1  Ch.  339— C.A.). 

197.     .     Toulmin  v.   Steere,   1817,   3   Mer.   210,    [Supp.    13, 

p.  482),  was  distinguished,  and  Manks  v.  Delaney,  [1912]  1  Ch.  735; 
81  L.  J.  Ch.  457,  [ihid.],  was  overruled  sub  nom.  Whitely  v.  Delaney, 
[1914]  A.C.  132;  83  L.  J.  Ch.  349— H.L.,  post,  under  Eegistration 
OF  Deeds. 

206.  Metropolitan  Police  District.— The  Metropolitan  Police 
(Employment  in  Scotland)  Act,  1914,  extends  the  Metropolitan  Police 
Act,  1860,  to  Scotland,  so  as  to  authorise  the  employment  of  the 
Metropolitan  Police  in  naval  establishments  in  Scotland. 

207.     .     The  Police  Magistrates   (Superannuation)  Act,   1915, 

amends  the  law  relating  to  the  superannuation  allowances  payable  to 
the  Metropolitan  police  magistrates  and  certain  other  stipendiaries. 

212.  Midwives;  Midwives  Act,  1902.— The  "misconduct"  for 
which  under  sec.  3  of  the  Midwives  Act,  1902,  a  midwife  may  be 
removed  from  the  roll,  is  not  limited  to  misconduct  in  the  discharge 
of  her  duties  as  such,  and  each  case  must  be  decided  on  its  own  facts. 
The  appeal  to  the  High  Court,  under  sec.  4  of  the  Act,  from  a  decision 
of  the  Central  Midwives  Board  to  remove  a  midwife's  name  from  the 
roll,  is  an  appeal  on  the  merits  (Stock  v.  Central  Midwives  Board, 
[1915]  3  K.B.  756;  84  L.  J.  K.B.  1835). 

212.     .     For  Eules  under  the  Midwives  Act,  1902,  approved  by 

Order  in  Council  made  under  sec.  3  of  the  Act,  see  Chitty's  Annual 
Statutes  for  1916,  Appendix. 


212.    — 

wives  Act,  1918. 


For  amendments  to  the  Act  of  1902,   see  the  Mid- 


Milk. — For  the  Milk  and  Dairies  (Consolidation)  Act,  1915, 
see  ante,  under  Dairies. 


Mines  and  Minerals. — There  is  a  common  law  obligation  on 
the  possessor  of  land  that  has  been  subjected  to  excavation  to  keep  it 
fenced  off  from  any  public  place  or  right  of  way,  whether  the  excavation 
was  made  before  or  after  his  posession,  and  whether  he  is  or  is  not 
liable  to  his  landlord,  if  he  has  a  landlord  (Att.-Gen.  v.  Roe,  [1915] 
1  Ch.  235;  84  L.  J.  Ch.  322). 

253.     ,     By  a  conveyance  on  sale  of  land  the  vendor  reserved 

to  himself,  his  heirs  and  assigns,  all  the  mines  and  minerals,  with  a 
right  to  enter  on  the  land  and  to  work  and  to  carry  away  the  same  **  in 
as  full  and  ample  a  manner  as  if  these  presents  had  not  been  executed. " 
It  was  held  that  the  owners  of  the  mines  and  minerals  had  by  necessary 
implication  from  the  words  of  the  deed  a  right  to  let  down  the  surface 
(Beard  v.  Moira  ColUery  Co.,  [1915]  1  Ch.  257;  84  L.  J.  Ch.  155; 
69  S.  J.  103— C.A.). 

253.     .     By  deed  dated  February  23,  1878,  certain  lands  were 

partitioned   in   severalty   subject    to   an   existing   life    interest   among 
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(Certain  tenants  in  common,  but  there  was  excepted  and  reserved  from 
the  partition  of  the  mines  and  minerals  under  the  lands  full 
liberty  at  all  times  thereafter  for  the  life  tenant  during  his  life,  and 
the  tenants  in  common,  their  heirs  and  assigns,  after  his  death,  "  to 
enter  upon  the  said  premises  to  work  and  convert  the  same  to  the 
most  advantage  for  their  mutual  benefit."  The  deed  also  contained 
a  proviso  by  which  it  was  agreed  and  declared  that  the  mines  and 
minerals  were  reserved  and  excepted  out  of  the  partition,  with  full 
and  free  liberty  for  the  tenant  for  life  during  his  life,  and  thereafter 
for  the  tenants  in  common,  their  respective  heirs  and  assigns,  at  all 
times  to  enter  upon  the  lands  and  every  part  or  parcel  thereof  for  the 
working,  carrying  and  converting  of  the  mines  and  minerals  for  the 
equal  and  joint  benefit,  profit  and  advantage  of  the  tenants  in  com- 
mon, their  heirs  and  assigns,  and  every  person  lawfully  claiming 
under  them  respectively,  "in  as  full  and  ample  a  manner  to  all 
intents  and  purposes  as  if  these  presents  and  the  partition  and  divi- 
sion of  "  the  said  lands  "  had  not  been  done  or  made  anything  herein- 
after contained  to  the  contrary  thereof  in  anywise  notwithstanding." 
The  deed  contained  no  provision  for  compensation  for  injury  to  the  sur- 
face. The  plaintiffs  derived  title  under  this  deed  to  a  piece  of  land, 
and  the  defendants  to  the  mines  and  minerals  thereunder.  It  was  held 
that  upon  the  construction  of  the  deed  the  working  of  the  mines  and 
minerals  in  such  a  way  as  to  cause  a  subsidence  was  authorised  in 
express  terms  or  by  necessary  implication  (Davie s  v.  Powell  Duffryn 
Steam  Coal  Co.,  86  L.  J.  Ch.  298;  [1917]  1  Ch.  488— C. A.). 

256.     .     Dunbar  \.  Harvey,  [1913]  2  Ch.  530;  82  L.  J.  Ch.  452. 

tSupp.  13,  p.  488],  was  affirmed,  [1913]  2  Ch.  530;  83  L.  J.  Ch.  18— 
C.A. 

266.     .     The  High  Court  has  jurisdiction  under  sec.  133  (1)  of 

the  Companies  (Consolidation)  Act,  1908,  to  transfer  to  the  Court  exer- 
<jising  the  Stannaries  jurisdiction  a  petition  to  wind  up  a  company 
formed  to  work  mines  within  the  Stannaries.  It  was  questioned 
whether  the  High  Court  has  jurisdiction  to  retain  such  a  petition  [In  re 
Eadium  Ore  Mines,  1914,  110  L.  T.  57;  30  T.  L.  K.  66— C.A.). 

260.     .     Bulli  Coal  Mining  Co.  v.  Osborne,  [1899]  A.C.  351; 

68  L.  J.  P.C.  49,  was  followed  in  Oelkers  v.  Ellis,  [1914]  2  K.B.  139; 
83  L.  J.  K.B.  658,  ante,  under  Limitation. 

261.     .     A  person  holding  the  office  of  checkweigher  in  a  mine 

<under  sec.  13  of  the  Coal  Mines  Kegulation  Act,  1887,  is  eligible  to  be 
appointed  by  the  workmen  to  inspect  the  mine  on  their  behalf  under 
fiec.  16  of  the  Coal  Mines  Act,  1911,  [Supp.  13,  p.  261],  the  workmen 
having  the  power  under  sec.  1  of  the  Coal  Mines  (Weighing  of  Minerals) 
Act,  1905,  to  appoint  a  deputy  to  act  in  the  absence  of  the  checkweigher 
for  reasonable  cause  (Date  v.  Gas  Coal  Collieries,  [1915]  2  K.B.  454; 
64  L.  J.  K.B.  1529— C. A.). 

262.     .     Evans  v.  Gwendraeth  Ajithracite  Colliery  Co.,  [J913] 

S  K.B.  100;  82  L.  J.  K.B.  983,  [Supp.  13,  p.  489],  was  reversed, 
[1914]  3  K.B.  23;  83  L.  J.  K.B.  1312— C. A.,  and  it  was  held  that 
'**  actual  net  cost  "  in  sec.  61  (2)  of  the  Coal  Mines  Act,  1911,  included 
a,  charge  made  to  the  owner  for  delivery  to  the  workman. 
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262.     .     The  Coal  Mines  Act,  1914,  provides  that  sec.   11  ol 

the  Coal  Mines  Act,  1911  (which  relates  to  enquiries  into  the  conduct 
of  holders  of  certificates  of  competency)  ehall  apply  to  any  owner  or 
agent  of  a  mine  taking  part  in  its  technical  management  who  is  alleged 
by  reason  of  incompetency,  gross  negligence,  or  misconduct  in  manage- 
ment, to  be  unfit  to  continue  to  hold  such  certificate  (sec.  1). 

262.     .     By  the  Coal  Mines  Act,  1914,  summary  proceedings 

for  contravention  of  the  Coal  Mines  Act,  1911,  may  be  commenced 
within  three  months  after  the  making  of  a  report  or  conclusion  of  a 
coroner's  inquest  from  which  it  appears  that  such  contravention  has 
taken  place  (sec.  2). 

263.     .     On  the  liability  for  a  nuisance  under  sec.   3  of  the 

Quarry  (Fencing)  Act,  1887,  see  Att.-Gen.  v.  Roe,  [1915]  1  Ch.  235;. 
84  L.  J.  Ch.  322. 

263.     .     The  Notice  of  Accidents  Act,  1906,  is  amended  by  the 

Police,  Factories,  &c.  (Miscellaneous  Provisions)  Act,  1916  (sec.  8  (2) 
and  Schedule). 

263.     .     The  Coal  Mines  Regulation  (Amendment)  Act,  1917, 

extends  sec.  4  of  the  Coal  Mines  Regulation  Act,  1908  (which 
authorises  the  suspension  of  the  Act  in  the  event  of  war  and  other 
emergencies)  to  all  mines  and  not  merely  coal  mines. 


Ministry. — The  Overseas  Trade  Department  (Secretary) 
Act,  1918,  enables  the  Board  of  Trade  and  the  Secretary  of  State  for 
Foreign  Affairs  jointly  to  appoint  a  Secretary  called  the  Secretary  of 
the  Department  of  Overseas  Trade  (Development  and  Intelligence), 
who  shall  discharge  the  functions  both  of  a  Parliamentary  secretary 
to  the  Board  and  a  Parliamentary  under-secretary  to  the  Secretary 
of  State.  The  salary  is  fixed  at  2,000L  a  year,  and  the  office  is  not 
to  disqualify  the  holder  from  sitting  in  Parliament. 

278.  Mistake. — A  and  B,  believing  that  they  were  married, 
entered  into  a  separation  deed.  It  was  held  that  the  deed  was  void 
{Galloway  v.  Galloway,  1914,  30  T.  L.  R.  531). 

280.     .     Ex  parte  Simmonds,  1885,  16  Q.B.  D.  308;  55  L.  J. 

Q.B.  74,  Ex  parte  James,  1874,  9  Ch.  609;  43  L.  J.  Bk.  107,  and 
In  re  Tyler,  [1907]  1  K.B.  865;  76  L.  J.  K.B.  541,  were  considered  in 
Wells  V.  Wells,  [1914]  P.  157;  83  L.  J.  P.  81— C.A. ;  ante,  p.  8. 
In  re  Tyler  was  distinguished  in  In  re  Phillips,  [1914]  2  K.B.  689; 
83  L.  J.  K.B.  1364,  ante,  under  Bankruptcy. 

294.  Money-lenders. — The  plaintiff  carried  on  business  as  a  regis- 
tered money-lender  at  Manchester.  The  defendant  Sheffield  sent  a 
letter  to  the  plaintiff's  registered  address  at  Manchester  asking  him  to 
come  to  London  for  the  purpose  of  granting  a  loan  on  the  security  of 
certain  furniture  belonging  to  the  defendant  Moore,  who  knew  of  the 
suggested  visit  and  its  object.  The  plaintiff  accordingly  interviewed 
the  defendant  at  the  St.  Pancras  Hotel,  London,  and  there  lent 
Sheffield  150L,  taking  as  security  a  bill  of  exchange  drawn  by  Shefifield 
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upon,  and  accepted  by,  Moore,  the  defendant,  as  surety,  and  indorsed 
in  blank  to  the  plaintiff.  It  was  held,  first,  that  the  plaintiff  had  not 
taken  the  security  "  otherwise  than  in  his  registered  name  ";  secondly, 
that  he  had  not  carried  on  business  otherwise  than  at  his  registered 
address  {Shaffer  v.  Sheffield,  [1914]  2  K.B.  1;  83  L.  J.  K.B.  817). 

294.     .     A  single  transaction  of  lending  carried  out  at  a  place 

other  than  the  registered  address  of  the  money-lender  may  amount 
to  the  carrying  on  of  a  money-lending  business  at  an  address  other 
than  his  registered  address,  and  be  void  under  sec.  2  of  the  Money- 
lenders Act,  1900  {Cornelius  v.  Phillips,  87  L.  J.  K.B.  246;  [1918] 
A.C.  199— H.L.). 

294.     .     Upon   the    hearing   of   a    bankruptcy   petition    for    a 

receiving  order  by  a  money-lender  against  the  borrower,  founded  upon 
a  final  judgment  in  default  of  appearance,  the  Eegistrar  may  re-open 
the  transaction  under  the  Moneylenders  Act,  1900,  and  reduce  the 
amount  of  the  debt  claimed;  but  if  the  debt  as  reduced  amounts  to 
601.,  the  Eegistrar  must  make  a  receiving  order  as  required  by  sec.  6 
(1),  of  the  Bankruptcy  Act,  1883  {In  re  Debtor;  Ex  parte  Petitioning 
Creditor,  86  L.  J.   K.B.   745;    [1917]   2  K.B.  60— C. A.). 

295.     .     See  also  under  Interest  Eecoverable  in  Actions, 

ante. 

297.  Money  Paid. — The  plaintiff,  who  was  a  dealer  in  the  neigh- 
bourhood of  a  market,  paid  under  protest  to  the  defendant,  the  lessee 
of  the  market,  and  in  order  to  avoid  a  threatened  seizure  of  his  goods, 
certain  tolls  on  produce  sold  at  the  plaintiff's  premises.  It  was  subse- 
quently decided  that  the  defendant  was  not  entitled  to  demand  tolls 
from  the  sellers  of  goods,  and  the  plaintiff  brought  an  action  against 
the  defendant  to  recover  back  tolls  that  he  had  paid  to  the  defendant. 
It  was  held  that  he  was  entitled  to  recover  {Maskell  v.  Homer,  [1915] 
3  K.B.  106;  84  L.  J.  K.B.  1752— C.A.). 

297.     .     Where  a  wife,  by  reason  of  the  impecunioeity  of  her 

husband,  paid  the  premiums  on  the  policies  on  his  life  to  prevent  the 
policies  from  lapsing,  it  was  held  that  she  could  not  be  recouped  for  such 
payments  out  of  the  policy  moneys  on  his  death  {In  re  Jones'  Settle- 
ment; Stunt  V.  Jones,  [1915]  1  Ch.  373;  84  L.  J.  Ch.  406). 

319.  Mortgages. — The  freeholder  of  a  farm,  subject  to  a  legal 
mortgage,  and  let  to  a  tenant,  executed  a  second  mortgage  thereon. 
The  second  mortgagee  appointed  a  receiver,  and  notice  of  the  appoint- 
ment was  given  to  the  mortgagor,  but  not  to  the  tenant.  Execution 
creditors  of  the  mortgagor  claimed  the  rent  from  the  tenant,  and  the 
second  mortgagee  gave  notice  to  the  tenant  to  pay  rent  to  him.  No 
notice  was  given  by  the  receiver  to  the  tenant.  It  was  held  that,  as 
the  notice  for  payment  of  rent  had  been  given  by  the  second  mortgagee 
himself,  and  not  by  the  receiver,  the  second  mortgagee  was  not  in 
possession  and  was  not  entitled  to  the  rent,  and  that  therefore  the 
execution  creditors  were  entitled  {Vacuum  Oil  Co.  v.  Ellis,  [1914] 
1  K.B.  693;  83  L.  J.  K.B.  479— C. A.). 

322.     .     Money  was  lent  to  a  company  on  debentures,  with  an 

agreement  that  the  lenders  were  to  have  the  option  of  purchasing  the 
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company's  by-product  of  sheepskins  at  an  agreed  price  for  a  period 
of  five  years.  The  debentures  were  paid  off  before  the  expiration  of  the 
five  years.  It  was  held  that  the  option  did  not  thereby  terminate 
(Kreglinger  v.  New  Patagonia  Meat  and  Cold  Storage  Co.,  [1914] 
A.C.  25;  83  L.  J.  Ch.  79— H.L.). 

346.     .     Anderson  v.  Fitzgerald,   [1853]  4  H.  L.  C.  484,  was 

distinguished  in  Stehbing  v.  Liverpool,  London  and  Globe  Insurance 
Co.,  [1917]  2  K.B.  433;  86  L.  J.  K.B.  1155,  where  it  was  held  that 
where,  in  a  proposal  for  a  policy  of  insurance,  it  is  agreed  by  the 
proposer  that  the  statements  therein  shall  form  the  basis  of  the  con- 
tract of  insurance,  and  a  policy  is  granted  containing  conditions  to 
that  effect,  the  burden  of  proving  the  statements  to  be  untrue  is  upon 
the  insurers. 

353.     .     In  re  Allen  &  Sons,  [1907]  1  Ch.  575 ;  76  L.  J.  Ch.  362, 

was  approved  in  In  re  Morrison,  Jones  S  Taylor,  Lim.,  [1914] 
1  Ch.  50;  83  L.  J.  Ch.  129— C. A.,  ante,-  under  Fixtures. 

357.     .     Arden   v.    Arden,    1884,   29   Ch.    D.    702;    54  L.    J. 

Ch.  655,  was  applied  in  Gresham  Life  Assurance  Society  v.  Crowther, 
[1915]  1  Ch.  214;  84  L.  J.  Ch.  312— C. A.,  ante,  under  Estoppel, 
and  post,  under  Kegistration  of  Deeds. 

358.     .     In  1905  L. ,  who  as  one  of  the  next-of-kin  of  his  mother 

was  presumptively  entitled  to  a  share  of  her  personal  estate,  assigned 
his  expectant  share  to  the  N.  Society  by  way  of  mortgage.  In  1908 
he  assigned  the  same  share  to  A.  by  way  of  mortgage,  subject  to  the 
mortgage  of  1905.  In  1908  he  was  adjudicated  a  bankrupt,  and  in  1910 
he  received  his  discharge.  Neither  the  N.  Society  nor  A.  proved  in 
the  bankruptcy.  In  1911  L.  assigned  his  expectant  share  to  the 
I.'  Syndicate.  In  1914  L.'s  mother  died,  and  the  share  thereupon  fell 
into  possession.  It  was  held  that  the  N.  Society  and  A.  were  entitled 
in  priority  to  the  I.  Syndicate  {In  re  Lind;  Industrials  Finance  Syndi- 
cate V.  Lind,  [1915]  2  Ch.  345;  84  L.  J.  Ch.  884— C. A.). 

359.     .     On  the  rule  that  the  transferee  of  a  mortgage  takes 

subject  to  the  state  of  account  between  the  mortgagor  and  mortgagee 
at  the  date  when  the  mortgagor  receives  notice  of  the  transfer,  see 
De  Lisle  v.  Union  Bank  of  Scotland,  [1914]  1  Ch.  22;  83  L.  J.  Ch.  166 
— C.A. 

443.  Mortmain. — A  testator,  who  died  in  1891,  bequeathed  to 
charities  the  mortgage  debentures  of  certain  Australian  land  companies, 
which  were  possessed  of  lands  in  Australia  but  had  no  interest  in  land 
in  England  except  their  leasehold  offices  in  London,  which  were  of 
little,  if  any,  value.  There  was  evidence  that  by  Australian  law  chari- 
ties could  hold  land.  It  was  held  that  the  charities  were  not  entitled  to 
the  debentures  (In  re  Dawson;  Fattisson  v.  Bathurst,  [1915]  1  Ch.  626; 
84  L.  J.  Ch.  476;  31  T.  L.  K.  277;  59  S.  J.  363— C.A.). 

455.  Motion  for  Judgment. — London  Steam  Dyeing  Co.  v.  Digby, 
1888,  57  L.  J.  Ch.  505 ;  36  W.  R.  497,  and  Allen  v.  Oakey,  1890,  62  L.  T. 
724,  were  not  followed  in  Smith  &  Jones  v.  Service,  Reeve  &  Co., 
[1914]  2  Ch.  576;  83  L.  J.  Ch.  876,  ante,  under  Injunction.     Cf., 
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however,  Savory,  Lim.  v.  "  World  of  Golf,"  Lim.,  [1914]  2  Ch.  566; 
83  L.  J.  Ch.  824,  ante,  under  Costs. 

459.  Motor  Cars. — Where  petroleum  spirit  is  kept  in  the  tank  of 
a  motor  car  which  is  placed  for  the  night  in  a  garage,  the  garage  is  a 
"  storehouse  "  within  the  meaning  of  the  Eegulations  dated  July  31, 
1907,  [Supp.  13,  p.  497],  {Appleyard  v.  Bangham,  [1914]  1  K.B.  258; 

83  L.  J.  K.B.  193). 

461.     .     The  appellants,  motor-cycle  manufacturers,  had  had 

a  general  identification  mark  assigned  to  them  which  was  afl&xed  to  one 
of  their  motor  cycles.  One  of  their  employees,  without  the  appellants' 
authority,  took  the  motor  cycle  to  his  home,  and  left  it  there  for  some 
days  while  he  was  away  on  a  holiday.  In  his  absence  his  brother, 
without  the  knowledge  of  the  appellante,  took  out  the  cycle  and  used 
it  with  the  mark  upon  it.  It  was  held  that  as  the  motor  cycle  was 
used  on  the  occasion  in  question  without  the  knowledge  or  authority  of 
the  appellants,  they  had  not. committed  an  offence  under  Article  XII. 
of  the  Motor  Car  (Eegistration  and  Licensing)  Order,  1903,  in  not 
keeping  a  record  {Phelon  &  Moore  v.  Keel,  [1914]  3  K.B.  165;  83  L.  J. 
K.B.  1516). 

465.     .     The  word  "  motor  car  "  in  the  Motor  Cars  (Use  and 

Construction)  Order,  1904,  includes  a  "  motor  bicycle  "  {Webster  v. 
Tein-y,  [1914]  1  K.B.  51;  83  L.  J.  K.B.  272).  As  to  the  liability  of  a 
motor  bicycle  to  carry  a  red  light  behind,  however,  see  the  Motor  Cars 
(Use  and  Construction)  Amendment  Order  (No.  II.),  1913,  [Supp.  13, 
p.  498]. 

465.     .     The   applicant  was  summoned   and   convicted  under 

sec.  1,  sub-6.  3  of  the  Motor  Car  Act,  1903,  for  having  refused  to  give 
information  which  it  was  within  his  power  to  give  and  which  might  lead 
to  the  identification  of  the  driver  of  his  motor  car.  Neither  the  sum- 
mons nor  the  conviction  of  the  applicant  specified  which  of  the  four 
offences  enumerated  in  sub-sec.  1  of  sec.  3  the  driver  was  alleged  to  have 
committed.  It  was  held  that  the  conviction  of  the  applicant  was  good 
{Ex  -parte  Beecham,  [1913]  3  K.B.  45;  82  L.  J.  K.B.  905). 

467.  Municipal  Corporations. — The  period  of  twelve  months'  resi- 
dence within  a  borough  or  within  seven  miles  of  it  required  as  part  of 
the  qualification  for  the  franchise  may  be  made  up  partly  of  residence 
within  the  borough  and  partly  of  residence  within  seven  miles  of  the 
borough    {Lloyd   v.    Shrewsbury    {Town   Clerk),    [1915]    1   K.B.    195; 

84  L.  J.  K.B.  446;  31  T.  L.  E.  55). 

468.     .     By  the  County  and  Borough  Councils  (Qualification) 

Act,  1914,  a  person  of  either  sex  is  qualified  for  election  as  councillor  or 
alderman  of  a  borough  council  if  he  or  she  has  resided  within  the 
borough  during  the  whole  of  the  twelve  months  preceding  the  election. 
The  qualification  is  additional  to  those  already  existing.  The  Act  will 
neither  entitle  a  woman  to  become  ex  officio  a  Justice  of  the  Peace  nor  a 
mayor. 

485.  Municipal  Ija.Yi.—Barbuit's  Case,  1737,  Cas.  t.  Tal.  281,  was 
followed,  and  Triquet  v.  Bath,  1764,  1  Bli.  471;  3  Burr.  1478,  was 
considered  in  In  re  Republic  of  Bolivia  Exploration  Syndicate  {No.  1), 
[1914]  1  Ch.  139;  83  L.  J.  Ch.  226,  ante,  under  Diplomatic  Agents. 
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485. 


A    German    company    was    at  the    outbreak    of    war 


indebted  to  an  English  company  in  25,600L  The  debt  was  under  a 
contract  governed  by  German  law  by  which  in  a  mercantile  trans- 
action between  mercantile  traders  interest  is  payable  at  5  per  cent, 
per  annum  from  the  date  of  maturity.  By  a  German  Ordinance  of 
September  30,  1914,  no  interest  could  be  claimed  by  any  person 
domiciled  in  Great  Britain  as  from  July  31,  1914,  until  further  notifi- 
cation. Moneys  belonging  to  the  German  company  were  in  the 
hands  of  the  custodian.  The  English  company  claimed  payment 
thereout  of  their  debt  with  interest.  It  was  held  that  the  Ordinance 
formed  no  part  of  the  general  German  law,  and  that,  even  if  it  did, 
so  one-sided  a  provision  could  not  have  been  within  the  contemplation 
of  the  parties  to  the  contract,  that  an  English  Court  would  not 
enforce  a  provision  which  was  not  conformable  to  the  usage  of  nations, 
and  that  interest  should  be  allowed  {In  re  Krupp  Aktien  Gesellschaft, 
(No.  2),  86  L.  J.  Ch.  689;  [1917]  2  Ch.  188). 


486. 


x\s  to  Barhuit's  Case,  see  supra. 


503.  Name. — The  Kegistration  of  Business  Names  Act,  1916,  has 
two  main  objects — one  to  provide  a  register  of  business  names  which 
may  be  consulted  (i)  for  the  purpose  of  ascertaining  whether  a  person 
is  carrying  on  his  business  in  his  real  name ;  and,  in  the  event  of  his  not 
doing  so,  then  (ii)  for  the  purpose  of  ascertaining  the  real  name,  and  the 
other  to  ensure  the  publication  of  the  real  name  of  a  person  carrying 
on  business  under  an  assumed  name,  in  trade  catalogues  and  similar 
matter.  In  other  words,  if  the  Act  prove  effective  a  person  doing 
business  with  another  will  know  or  can  ascertain  with  whom  he  is 
actually  dealing.     The  provisions  of  the  statute  are  as  follows : 


Arrangement  of  Sections. 


SECT. 

1.  Firms  and  persons  to  be  registered. 

2.  Kegistration  by  nominee,   &c. 

3.  Manner    and    particulars    of    regis- 

tration. 

4.  Statement  to  be  signed  by  persons 

registering. 

5.  Time  for  registration. 

6.  Registration  of  changes  in  firm. 

7.  Penalty  for  default  in  registration. 

8.  Disability  of  persons  in   default. 

9.  Penalty  for  false   statements. 

10.  Duty  to  furnish  particulars  to  board 

of  trade. 

11.  Registrar  to  file  statement  and  issue 

certificate  of  registration. 

12.  Index  to  be  kept. 

13.  Removal  of  names  from  register. 


SECT. 

14.  Misleading  business   names. 

16.  Registrar. 

16.  Inspection  of  statements  registered. 

17.  Power  for  board  of  trade  to  make 

rules. 

18.  Publication  of  true  names,  &c. 

19.  Offences  by  corporations. 

20.  Mode    of    action    by    the    board    of 

trade. 

21.  Remuneration  for  duties  under  this 

Act. 

22.  Interpretation  of  terms. 

23.  Application  to  Scotland. 

24.  Application  to  Ireland. 

25.  Short  title. 
Schedule. 


1.  Subject  to  the  provisions  of  this  Act — 

(a)  Every  firm  having  a  place  of  business  in  the  United  Kingdom  and  carrying 
on  business  under  a  business  name  which  does  not  consist  of  the  true  surnames 
of  all  partners  who  are  individuals  and  the  corporate  names  of  all  partners  who 
are  corporations  without  any  addition  other  than  the  true  Christian  names  of 
individual  partners  or  initials  of  such  Christian  names ; 

(b)  Every  individual  having  a  place  of  business  in  the  United  Kingdom  and 
carrying  on  business  under  a  business  name  which  does  not  consist  of  his  true 
surname  without  any  addition  other  than  his  true  Christian  names  or  the 
initials  thereof; 

(c)  Every  individual  or  firm  having  a  place  of  business  in  the  United  Kingdom, 
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who,  or  a  member  of  which,  has  either  before  or  after  the  passing  of  this  Act 
changed  his  name,  except  in  the  case  of  a  woman  in  consequence  of  marriage; 
shall  be  registered  in  the  manner  directed  by  this  Act  : 
Provided  that — 

(i)  where  the  addition  merely  indicates  that  the  business  is  carried  on  in 
succession  to  a  former  owner  of  the  business,  that  addition  shall  not  of  itself 
render  registration  necessary ;  and 
(ii)  where  two  or  more  individual  partners  have  the  same  surname,  the  addition 
of  an  s  at  the  end  of  that  surname  shall  not  of  itself  render  registration 
necessary ;  and 
(iii)  where  the  business  is  carried  on  by  a  trustee  in  bankruptcy  or  a  receiver  or 

manager  appointed  by  any  court,  registration  shall  not  be  necessary;  and 
(iv)  a  purchase  or  acquisition  of  property  by  two  or  more  persons  as  joint  tenants 
or  tenants  in  common  is  not  of  itself  to  be  deemed  carrying  on  a  business 
whether  or  not  the  owners  share  any  profits  arising  from  the  sale  thereof. 
2.  Where  a  firm,  individual,  or  corporation  having  a  place  of  business  within  the 
United  Kingdom  carries  on  the  business  wholly  or  mainly  as  nominee  or  trustee  of  or 
for  another  person,  or  other  persons,  or  another  corporation,  or  acts  as  general  agent 
for   any   foreign   firm,   the   first-mentioned   firm,   individual,   or  corporation   shall   be 
registered  in  manner  provided  by  this  Act,  and,  in  addition  to  the  other  particulars 
required  to  be  furnished  and  registered,  there  shall  be  furnished  and  registered  the 
particulars  mentioned  in  the  schedule  to  this  Act  : 

Provided  that  where  the  business  is  carried  on  by  a  trustee  in  bankruptcy  or  a 
receiver  or  manager  appointed  by  any  court,  registration  under  this  section  shall  not 
be  necessary. 

3. —  (1)  Every  firm  or  person  required  under  this  Act  to  be  registered  shall  furnish 
by  sending  by  post  or  delivering  to  the  registrar  at  the  register  office  in  that  part 
of  the  United  Kingdom  in  which  the  principal  place  of  business  of  the  firm  or  person 
is  situated  a  statement  in  writing  in  the  prescribed  form  containing  the  following 
particulars  : — 

(a)  The  business  name ; 

(b)  The  general  nature  of  the  business; 

(c)  The  principal  place  of  the  business ; 

(d)  Where  the  registration  to  be  effected  is  that  of  a  firm,  the  present  Christian 
name  and  surname,  any  former  Christian  name  or  surname,  the  nationality, 
and  if  that  nationality  is  not  the  nationality  of  origin,  the  nationality  of 
origin,  the  usual  residence,  and  the  other  business  occupation  (if  any)  of 
each  of  the  individuals  who  are  partners,  and  the  corporate  name  and  registered 
or  principal  office  of  every  corporation  which  is  a  partner ; 

(e)  Where  the  registration  to  be  effected  is  that  of  an  individual,  the  present 
Christian  name  and  surname,  any  former  Christian  name  or  surname,  the 
nationality,  and  if  that  nationality  is  not  the  nationality  of  .origin,  the 
nationality  of  origin,  the  usual  residence,  and  the  other  business  occupation 
(if  any)  of  such  individual ; 

(/)  Where  the  registration  to  be  effected  is  that  of  a  corporation,  its  corporate 

name  and  registered  or  principal  office ; 
(g)  If  the  business  is  commenced  after  the  passing  of  this  Act,  the  date  of  the 
commencement  of  the  business. 

(2)  Where  a  business  is  carried  on  under  two  or  more  business  names,  each  of 
those  business  names  must  be  stated. 

4.  The  statement  required  for  the  purpose  of  registration  must  in  the  case  of  an 
individual  be  signed  by  him,  and  in  the  case  of  a  corporation  by  a  director  or  secretary 
thereof,  and  in  the  case  of  a  firm  either  by  all  the  individuals  who  are  partners, 
and  by  a  director  or  the  secretary  of  all  corporations  which  are  partners  or  by  some 
individual  who  is  a  partner,  or  a  director  or  the  secretary  of  some  corporation  which  is 
a  partner,  and  in  either  of  the  last  two  cases  must  be  verified  by  a  statutory  declara- 
tion made  by  the  signatory  :  Provided  that  no  such  statutory  declaration  stating  that 
any  person  other  than  the  declarant  is  a  partner,  or  omitting  to  state  that  any  person 
other  than  as  aforesaid  is  a  partner,  shall  be  evidence  for  or  against  any  such  other 
person  in  respect  of  his  liability  or  non-liability  as  a  partner,  and  that  the  high  court  or 
a  judge  thereof  may  on  application  of  any  person  alleged  or  claiming  to  be  a  partner 
direct  the  rectification  of  the  register  and  decide  any  question  arising  under  this 
section. 

6.  The  particulars  required  to  be  furnished  under  this  Act  shall  be  furnished  within 
fourteen  days  after  the  firm  or  person  commences  business,  or  the  business  in  respect 
of  which  registration  is  required,  as  the  case  may  be  :  Provided  that  if  such  firm  or 
person  has  carried  on  such  business  before  the  passing  of  this  Act  or  commences  such 
business  within  two  months  thereafter,  the  statement  of  particulars  shall  be  furnished 
after  the  expiration  of  two  months  and  before  the  expiration  of  three  months  from 
the  passing  of  this  Act,   and  that   if  at  the  expiration  of  the  said  two  months  the 
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conditions  affecting  the  firm  or  persons  have  ceased  to  be  such  as  to  require  registration 
under  this  Act,  the  firm  or  person  need  not  be  registered  so  long  as  such  conditions 
continue. 

This  section  shall  apply,  in  the  case  where  registration  is  required  in  consequence 
of  a  change  of  name,  as  if  for  references  to  the  date  of  the  commencement  of  the 
business  there  were  substituted  references  to  the  date  of  such  change. 

6.  Whenever  a  change  is  made  or  occurs  in  any  of  the  particulars  registered  in 
respect  of  any  firm  or  person  such  firm  or  person  shall,  within  fourteen  days  after 
such  change,  or  such  longer  period  as  the  Board  of  Trade  may,  on  application  being 
made  in  any  particular  case,  whether  before  or  after  the  expiration  of  such  fourteen 
days,  allow,  furnish  by  sending  by  post  or  delivery  to  the  registrar  in  that  part  of  the 
United  Kingdom  in  which  the  aforesaid  particulars  are  registered  a  statement  in 
writing  in  the  prescribed  form  specifying  the  nature  and  date  of  the  change  signed, 
and  where  necessary  verified,  in  like  manner  as  the  statement  required  on  registration. 

7.  If  any  firm  or  person  by  this  Act  required  to  furnish  a  statement  of  particulars 
or  of  any  change  in  particulars  shall  without  reasonable  excuse  make  default  in  so 
doing  in  the  manner  and  within  the  time  specified  by  this  Act,  every  partner  in  the 
firm  or  the  person  so  in  default  shall  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  five  pounds  for  every  day  during  which  the  default  continues,  and  the  court 
shall  order  a  statement  of  the  required  particulars  or  change  in  the  particulars  to  be 
furnished  to  the  registrar  within  such  time  as  may  be  specified  in  the  order. 

8. — (1)  Where  any  firm  or  person  by  this  Act  required  to  furnish  a  statement  of 
particulars  or  of  any  change  in  particulars  shall  have  made  default  in  so  doing,  then 
the  rights  of  that  defaulter  under  or  arising  out  of  any  contract  made  or  entered 
into  by  or  on  behalf  of  such  defaulter  in  relation  to  the  business  in  respect  to  the 
carrying  on  of  which  particulars  were  required  to  be  furnished  at  any  time  while  he 
is  in  default  shall  not  be  enforceable  by  action  or  other  legal  proceeding  either  in  the 
business  name  or  otherwise  : 

Provided  always  as  follows  : — 

(a)  The  defaulter  may  apply  to  the  court  for  relief  against  the  disability  imposed 
by  this  section,  and  the  court,  on  being  satisfied  that  the  default  was  accidental, 
or  due  to  inadvertence,  or  some  other  sufficient  cause*,  or  that  on  other  grounds 
it  is  just  and  equitable  to  grant  relief,  may  grant  such  relief  either  generally, 
or  as  respects  any  particular  contracts,  on  condition  of  the  costs  of  the 
application  being  paid  by  the  defaulter,  unless  the  court  otherwise  orders, 
and  on  such  other  conditions  (if  any)  as  the  court  may  impose,  but  such  relief 
shall  not  be  granted  except  on  such  service  and  such  publication  of  notice  of 
the  application  as  the  court  may  order,  nor  shall  relief  be  given  in  respect  of 
any  contract  if  any  party  to  the  contract  proves  to  the  satisfaction  of  the  court 
that,  if  this  Act  had  been  complied  with,  he  would  not  have  entered  into 
the  contract ; 
(6)  Nothing  herein  contained  shall  prejudice  the  rights  of  any  other  parties  as 

against  the  defaulter  in  respect  of  such  contract  as  aforesaid ; 
(c)  If  any  action  or  proceeding  shall  be  commenced  by  any  other  party  against 
the  defaulter  to  enforce  the  rights  of  such  party  in  respect  of  such  contract, 
nothing  herein  contained  shall  preclude  the  defaulter  from  enforcing  in  that 
action  or  proceeding,  by  way  of  counterclaim  set  off  or  otherwise,  such  rights 
as  he  may  have  against  that  party  in  respect  of  such  contract. 
(2)  In  this  section  the  expression  "  court  "  means  the  "  high  court  "  or  a  judge 
thereof  : 

Provided  that,  without  prejudice  to  the  power  of  the  high  court  or  a  judge  thereof 
to  grant  such  relief  as  aforesaid,  if  any  proceeding  to  enforce  any  contract  is  com- 
menced by  a  defaulter  in  a  county  court,  the  county  court  may,  as  respects  that 
contract,  grant  such  relief  as  aforesaid. 

9.  If  any  statement  required  to  be  furnished  under  this  Act  contains  any  matter 
which  is  false  in  any  material  particular  to  the  knowledge  of  any  person  signing  it, 
that  person  shall,  on  summary  conviction,  be  liable  to  imprisonment  with  or  without 
hard  labour  for  a  term  not  exceeding  three  months,  or  to  a  fine  not  exceeding  twenty 
pounds,  or  to  both  such  imprisonment  and  fine. 

10. —  (1)  The  Board  of  Trade  may  require  any  person  to  furnish  to  the  Board 
such  particulars  as  appear  necessary  to  the  Board  for  the  purpose  of  ascertaining 
whether  or  not  he  or  the  firm  of  which  he  is  partner  should  be  registered  under  this 
Act,  or  an  alteration  made  in  the  registered  particulars,  and  may  also  in  the  case  of  a 
corporation  require  the  secretary  or  any  other  officer  of  a  corporation  performing  the 
duties  of  secretary  to  furnish  such  particulars,  and  if  any  person  when  so  required 
fails  to  supply  such  particulars  as  it  is  in  his  power  to  give,  or  furnishes  particulars 
which  are  false  in  any  material  particular,  he  shall  on  summary  conviction  be  liable 
to  imprisonment  with  or  without  hard  labour  for  a  term  not  exceeding  three  months 
or  to  a  fine  not  exceeding  twenty  pounds  or  to  both  such  imprisonment  and  fine. 

(2)  If  from  any  information  so  furnished  it  appears  to  the  Board  of  Trade  that  any 
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firm  or  person  ought  to  be  registered  under  this  Act,  or  an  alteration  ought  to  be 
made  in  the  registered  particulars,  the  Board  may  require  the  firm  or  person  to  furnish 
to  the  registrar  the  required  particulars  within  such  time  as  may  be  allowed  by  the 
Board,  but,  where  any  default  under  this  Act  has  been  discovered  from  the  information 
acquired  under  this  section,  no  proceedings  under  this  Act  shall  be  taken  against  any 
person  in  respect  of  such  default  prior  to  the  expiration  of  the  time  within  which  the 
firm  or  person  is  required  by  the  Board  under  this  section  to  furnish  particulars  to 
the  registrar. 

11.  On  receiving  any  statement  or  statutory  declaration  made  in  pursuance  of  this 
Act  the  registrar  shall  cause  the  same  to  be  filed,  and  he  shall  send  by  post  or  deliver 
a  certificate  of  the  registration  thereof  to  the  firm  or  person  registering  and  the 
certificate  or  a  certified  copy  thereof  shall  be  kept  exhibited  in  a  conspicuous  position 
at  the  principal  place  of  business  of  the  firm  or  individual,  and  if  not  kept  so  exhibited, 
every  partner  in  the  firm  or  the  person,  as  the  case  may  be,  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  twenty  pounds. 

12.  At  each  of  the  register  offices  herein-after  referred  to  the  registrar  shall  keep 
an  index  of  all  the  firms  and  persons  registered  at  that  office  under  this  Act. 

13. —  (1)  If  any  firm  or  individual  registered  under  this  Act  ceases  to  carry  on 
business,  it  shall  be  the  duty  of  the  persons  who  were  partners  in  the  firm  at  the 
time  when  it  ceased  to  carry  on  business  or  of  the  individual  or  if  he  is  dead  his 
personal  representative,  within  three  months  after  the  business  has  ceased  to  be' 
carried  on,  to  send  by  post  or  deliver  to  the  registrar  notice  in  the  prescribed  form 
that  the  firm  or  individual  has  ceased  to  carry  on  business,  and  if  any  person  whose 
duty  it  is  to  give  such  notice  fails  to  do  so  within  such  time  as  aforesaid,  he  shall  be 
liable  on  summary  conviction  to  a  fine  not  exceeding  twenty  pounds. 

(2)  On  receipt  of  such  a  notice  as  aforesaid  the  registrar  may  remove  the  firm 
or  individual  from  the  register. 

(3)  Where  the  registrar  has  reasonable  cause  to  believe  that  any  firm  or  individual 
registered  under  this  Act  is  not  carrying  on  business  he  may  send  to  the  firm  or 
individual  by  registered  post  a  notice  that,  unless  an  answer  is  received  to  such  notice 
within  one  month  from  the  date  thereof,  the  firm  or  individual  may  be  removed  from 
the  register.  , 

(4)  If  the  registrar  either  receives  an  answer  from  the  firm  or  individual  to  the 
effect  that  the  firm  or  individual  is  not  carrying  on  business  or  does  not  within  one 
month  after  sending  the  notice  receive  an  answer,  he  may  remove  the  firm  or  individual 
from  the  register. 

14. —  (1)  Where  any  business  name  under  which  the  business  of  a  firm  or  individual 
is  carried  on  contains  the  word  "  British  "  or  any  other  word  which,  in  the  opinion 
of  the  registrar,  is  calculated  to  lead  to  the  belief  that  the  business  is  under  British 
ownership  or  control,  and  the  registrar  is  satisfied  that  the  nationality  of  the  persons 
by  whom  the  business  is  wholly  or  mainly  owned  or  controlled  is  at  any  time  such 
that  the  name  is  misleading,  the  registrar  shall  refuse  to  register  such  business  name 
or,  as  the  case  may  be,  remove  such  business  name  from  the  register,  but  any  person 
aggrieved  by  a  decision  of  the  registrar  under  this  provision  may  appeal  to  the  Board 
of  Trade,  whose  decision  shall  be  final. 

(2)  The  registration  of  a  business  name  under  this  Act  shall  not  be  construed  as 
authorising  the  use  of  that  name  if  apart  from  such  registration  the  use  thereof  could 
be  prohibited. 

15.  There  shall  be  offices  in  London,  Edinburgh,  and  Dublin  for  the  registration 
of  firms  and  persons  whose  principal  places  of  business  are  respectively  situated  in 
England  and  Wales,  Scotland,  and  Ireland,  and  the  registrar  of  companies  in  each  of 
those  cities  or  such  other  person  as  the  Board  of  Trade  may  determine  shall  be  the 
registrar  for  the  purposes  of  this  Act. 

16.  At  any  time  after  the  expiration  of  six  months  from  the  passing  of  this  Act 
or  of  such  longer  period,  not  being  more  than  nine  months  from  the  passing  of  this 
Act,  as  the  Board  of  Trade  may  by  order  direct,  any  person  may  inspect  the  documents 
filed  by  the  registrar  on  payment  of  such  fees  as  may  be  prescribed  not  exceeding  one 
shilling  for  each  inspection ;  and  any  person  may  require  a  certificate  of  the  registra- 
tion of  any  firm  or  person,  or  a  copy  of  or  extract  from  any  registered  statement  to  be 
certified  by  the  registrar  or  assistant  registrar,  and  there  shall  be  paid  for  such 
certificate  of  registration,  certified  copy,  or  extract  such  fees  as  may  be  prescribed 
not  exceeding  two  shillings  for  the  certificate  of  registration,  and  not  exceeding 
sixpence  for  each  folio  of  seventy-two  words,  or  in  Scotland  for  each  sheet  of  two 
hundred  words,  of  the  entry,  copy,  or  extract. 

A  certificate  of  registration,  or  a  copy  of  or  extract  from  any  statement  registered 
under  this  Act,  if  duly  certified  to  be  a  true  copy  or  extract  under  the  hand  of  the 
registrar  or  one  of  the  assistant  registrars  (whom  it  shall  not  be  necessary  to  prove 
to  be  the  registrar  or  assistant  registrar),  shall,  in  all  legal  proceedings,  civil  or 
criminal,  be  received  in  evidence. 
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17. —  (1)  The  Board  of  Trade  may  make  rules  (but  as  to  fees  with  the  concurrence 
of  the  Treasury)  concerning  any  of  the  following  matters  : — 

(a)  The  fees  to  be  paid  to  the  registrar  under  this  Act,  so  that  they  do  not 

exceed  the  sum  of  five  shillings  for  the  registration  of  any  one  statement ; 
(h)  The  forms  to  be  used  under  this  Act ; 

(c)  The  duties  to  be  performed  by  any  registrar  under  this  Act ; 

(d)  The  performance  by  assistant  registrars  and  other  officers  of  acts  by  this 
Act  required  to  be  done  by  the  registrar; 

(e)  Generally  the  conduct  and  regulation  of  registration  under  this  Act,  and  any 
matters  incidental  thereto. 

(2)  All  fees  payable  in  pursuance  of  any  such  rules  shall  be  applied  as  the  Treasury 
may  direct. 

18. —  (1)  After  the  expiration  of  three  months  from  the  passing  of  this  Act  every 
individual  and  firm  required  by  this  Act  to  be  registered  shall,  in  all  trade  catalogues, 
trade  circulars,  showcards,  and  business  letters,  on  or  in  which  the  business  name 
appears  and  which  are  issued  or  sent  by  the  individual  or  firm  to  any  person  in  any 
part  of  his  Majesty's  Dominions,  have  mentioned  in  legible  characters — 

(a)  in  the  case  of  an  individual,  his  present  Christian  name  or  the  initials  thereof 
and  present  surname,  any  former  Christian  name  or  surname,  his  nationality 
if  not  British,  and  if  his  nationality  is  not  his  nationality  of  origin  his 
nationality  of  origin ;  and 

(b)  in  the  case  of  a  firm,  the  present  Christian  names  or  the  initials  thereof 
and  present  surnames,  any  former  Christian  names  and  surnames,  and  the 
nationality  if  not  British,  and  if  the  nationality  is  not  the  nationality  of  origin 
the  nationality  of  origin  of  all  the  partners  in  the  firm  or,  in  the  case  of  a 
corporation  being  a  partner,  the  corporate  name. 

(2)  If  default  is  made  in  compliance  with  this  section  the  individual  or,  as  the 
case  may  be,  every  member  of  the  firm  shall  be  liable  on  summary  conviction  for  each 
offence  to  a  fine  not  exceeding  five  pounds  : 

Provided  that  no  proceedings  shall  in  England  or  Ireland  be  instituted  under 
this  section  except  by  or  with  the  consent  of  the  Board  of  Trade. 

19.  Where  a  corporation  is  guilty  of  an  offence  under  this  Act  every  director, 
secretary,  and  officer  of  the  corporation  who  is  knowingly  a  party  to  the  default  shall 
be  guilty  of  a  like  offence  and  liable  to  a  like  penalty. 

20.  Anything  required  or  authorised  by  this  Act  to  be  done  by  the  Board  of  Trade 
may  be  done  by  the  President  or  a  Secretary  or  Assistant  Secretary  of  the  Board,  or 
any  other  person  authorised  in  that  behalf  by  the  President  of  the  Board. 

21.  There  shall  be  paid  out  of  moneys  to  be  provided  by  Parliament  such  remunera- 
tion in  respect  of  the  duties  performed  under  this  Act  as  the  Treasury  may  assign. 

22.  In  the  construction  of  this  Act  the  following  words  and  expressions  shall  have 
the  meanings  in  this  section  assigned  to  them,  unless  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction  : — 

"  Firm  "  shall  mean  an  unincorporate  body  of  two  or  more  individuals,  or  one  or 
more  individuals  and  one  or  more  corporations,  or  two  or  more  corporations, 
who  have  entered  into  partnership  with  one  another  with  a  view  to  carrying  on 
business  for  profit,  but  shall  not  include  any  unincorporated  company  which  was 
in  existence  on  the  second  day  of  November  eighteen  hundred  and  sixty-two  : 

'*  Business  "  shall  include  profession  : 

"  Individual  "  shall  mean  a  natural  person  and  shall  not  include  a  corporation  : 

"  Christian  name  "  shall  include  any  forename. 

"  Initials  "  shall  include  any  recognised  abbreviation  of  a  Christian  name  : 

In  the  case  of  a  peer  or  person  usually  known  by  a  British  title  different  from  his 
surname,  the  title  by  which  he  is  known  shall  be  substituted  in  this  Act  for  his 
surname  : 

References  in  this  Act  to  a  former  Christian  name  or  surname  shall  not,  in  the 
case  of  natural-born  British  subjects,  include  a  former  Christian  name  or  surname 
where  that  name  or  surname  has  been  changed  or  disused  before  the  person 
bearing  the  name  had  attained  the  age  of  eighteen  years,  and,  in  the  case  of  a 
married  woman,  shall  not  include  the  name  or  surname  by  which  she  was  known 
previous  to  the  marriage  : 

References  in  this  Act  to  a  change  of  name  shall  not  include,  in  the  case  of  natural- 
born  British  subjects,  a  change  of  name  which  has  taken  place  before  the  person 
whose  name  has  been  changed  has  attained  the  age  of  eighteen  years ;  or,  in  the 
case  of  a  peer  or  a  person  usually  known  by  a  British  title  different  from  his' 
surname,  the  adoption  of  or  succession  to  the  title  : 

"  Business  name  "  shall  mean  the  name  or  style  under  which  any  business  is 
carried  on,  whether  in  partnership  or  otherwise  : 

"Foreign  firm"  shall  mean  any  firm,  individual,  or  corporation  whose  principal 
place  of  business  is  situate  outside  His  Majesty's  dominions  : 
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"  Showcards  "  shall  mean  cards  containing  or  exhibiting  articles  dealt  with,  or 
samples  or  representations  thereof  : 

"  Prescribed  "  shall  mean  prescribed  by  rules  made  in  pursuance  of  this  Act. 

23. —  (1)  In  the  application  of  this  Act  to  Scotland — 

"  Court  of  session  "  shall  be  substituted  for  "  high  court  "  ; 

"  Sheriff  court  "  shall  be  substituted  for  "  county  court  "; 

"  Trustee  on  a  sequestrated  estate  "  shall  be  substituted  for  "  trustee  in  bank- 
ruptcy " ; 

"  Eeceiver  or  manager  appointed  by  any  court  "  shall  include  "  judicial  factor  "; 
and 

"  Joint  tenants  "  and  "  tenants  in  common  "  shall  mean  pro  indiviso  proprietors. 

24.  In  the  application  of  this  Act  to  Ireland  the  expression  "  trustee  in  bankruptcy" 
shall  be  construed  as  including  an  assignee  in  bankruptcy  and  a  trustee  of  the  estate 
of  an  arranging  debtor. 

25.  This  Act  may  be  cited  as  the  Registration  of  Business  Names  Act,  1916. 

SCHEDULE. 


Description  of  Firm,  &c. 


Where  the  firm,  individual, 
or  corporation  required 
to  be  registered  carries 
on  business  as  nominee 
or  trustee. 


Where  the  firm,  individual, 
or  corporation  required 
to  be  registered  carries 
on  business  as  general 
agent  for  any  foreign 
firm. 


The  additional  Particulars. 


The  present  Christian  name  and  surname,  any  former 
name,  nationality,  and,  if  that  nationality  is  not  the 
nationality  of  origin,  the  nationality  of  origin,  and 
usual  residence,  or,  as  the  case  may  be,  the  corporate 
name,  of  every  person  or  corporation  on  whose  behalf 
the  business  is  carried  on  :  Provided  that  if  the  business 
is  carried  on  under  any  trust  and  any  of  the  bene- 
ficiaries are  a  class  of  children  or  other  persons,  a 
description  of  the  class  shall  be  sufficient. 

The  business  name  and  address  of  the  firm  or  person  as 
agent  for  whom  the  business  is  carried  on  :  Provided 
that  if  the  business  is  carried  on  as  agent  for  three  or 
more  foreign  firms  it  shall  be  sufficient  to  state  the 
fact  that  the  business  is  so  carried  on,  specifying  the 
countries  in  which  such  foreign  firms  carry  on  business. 


503.     .     On  January  9,    1917,   the  execution  debtor  assigned 

the  goodwill  and  stock-in-trade  of  a  business  to  the  claimant,  who 
took  possession  of  the  premises  on  January  17,  when  the  execution 
debtor's  connection  with  the  concern  entirely  ceased.  Subsequently 
the  execution  creditor  obtained  a  judgment  against  the  execution 
debtor,  and  execution  was  levied  on  some  of  the  goods  assigned  to  the 
claimant.  Although  the  claimant  had  carried  on  the  business  under 
a  business  name  which  was  not  her  true  name,  she  had  not  registered 
in  the  manner  directed  by  the  Registration  of  Business  Names  Act, 
1916,  and  was,  therefore,  "  in  default  "  within  the  meaning  of  sec.  8 
of  the  Act.  It  was  held  that,  although  the  claimant's  original  title 
to  the  goods  was  a  title  "  under  or  arising  out  of  "  the  contract  of 
assignment,  her  title  at  the  time  of  the  seizure  rested  on  her  common 
law  right  of  property  by  possession,  and,  therefore,  sec.  8  did  not 
preclude  her  from  making  a  valid  claim  to  the  goods  as  against  the 
execution  creditor  {Daniel  v.  Rogers,  87  L.  J.  K.B.  1149;  [1918]  2 
K.B.  228— C. A.). 

526.  Natural-born,  Native-born,  Subject. — The  British  Nationality 
and  Status  of  Aliens  Act,  1914,  now  provides  a  statutory  definition  of 
"  natural-born  subject,"  viz.  (a)  Any  person  born  within  His  Majesty's 
dominions  and  allegiance  ;  and  (h)  any  person  bom  out  of  His  Majesty's 
dominions  whose  father  was  a  British  subject  at  the  time  of  that 
person's  birth  and  either  was  bom  within  His  Majesty's  allegiance  or 
was  a  person  to  whom  a  certificate  of  naturalisation  had  been  granted ; 
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and  (c)  any  person  bom  on  board  a  British  ship,  whether  in  foreign 
territorial  waters  or  not :  Provided  that  the  child  of  a  British  subject, 
whether  that  child  was  bom  before  or  after  the  passing  of  this  Act,  shall 
be  deemed  to  have  been  bom  within  His  Majesty's  allegiance  if  bom 
in  a  place  where  by  treaty,  capitulation,  grant,  usage,  sufferance,  or 
other  lawful  means,  His  Majesty  exercises  jurisdiction  over  British 
subjects." 

527.     .     25  Edw.  III.  stat.  1  (so  far  as  it  deals  with  other  than 

the  King's  children),  7  Anne  c.  5,  4  Geo.  II.  c.  21,  and  13  Geo.  III.  c.  21 
are  now  expressly  repealed  by  the  British  Nationality  and  Status  of 
Aliens  Act,  1914  (see  supra), 

527.     .     The  Naturalisation  Act,  1870,  has  been  repealed  and 

re-enacted  with  amendments  by  the  British  Nationality  and  Status  of 
Aliens  Act,  1914  (see  supra). 

527.     .     7  Anne  c.  5,  4  Geo.  II.  c.  21,  and  13  Geo.  III.  c.  21 

have  been  repealed  by  the  British  Nationality  and  Status  of  Aliens  Act, 
1914.  It  takes  away  the  right  of  the  grandchild  bom  abroad  of  a 
British  subject  to  regard  himself  as  British,  but  confirms  that  right 
to  a  child  even  though  the  father  is  British  only  by  naturalisation 
(see  supra). 

528.     .     The  Naturalisation  Act,  1870,  has  been  repealed,  but 

re-enacted  with  modifications  by  the  British  Nationality  and  Status 
of  Aliens  Act,  1914.  Sec.  6  of  the  earlier  has  become  sec.  13  of  the 
later  Act,  the  two  sections  having  a  similar  effect. 

529.  Naturalisation. — The  Naturalisation  Acts,  1870  and  1895,  have 
been  repealed  by  the  British  Nationality  and  Status  of  Aliens  Act,  1914, 
which  consolidates  and  amends  the  existing  law  on  these  subjects. 
Naturalisation  is  dealt  with  substantively  in  Part  II.  of  the  Act.  It 
provides  that  the  Secretary  of  State  (in  practice  the  Home  Secretary) 
may  grant  a  certificate  of  naturalisation  to  an  alien  who  can  satisfy  the 
following  conditions:  (a)  that  he  has  either  resided  in  His  Majesty's 
dominions  for  a  period  of  not  less  than  five  years,  or  been  in  the  service 
of  the  Crown  for  not  less  than  five  years  within  the  last  eight  years 
before  the  application;  (b)  that  he  is  of  good  character  and  has  an 
adequate  knowledge  of  the  English  language;  (c)  that  he  intends  to 
reside  in  His  Majesty's  dominions  or  to  enter  or  continue  in  the  service 
of  the  Crown  (sec.  2  (1) ).  "  Residence"  means  residence  in  the  United 
Kingdom  for  not  less  than  one  year  immediately  preceding  the  applica- 
tion for  naturalisation,  and  previous  residence  either  in  the  United 
Kingdom  or  in  some-  other  part  of  His  Majesty's  dominions  for  a  period 
of  four  years  within  the  last  eight  years  before  the  application 
(sec.  2  (2) ).  The  requirement  as  to  residence  is  not  to  apply  in  the  case 
of  a  woman  who  has  become  an  alien  merely  by  marriage  and  who  has 
become  a  widow  or  whose  marriage  has  been  dissolved  (sec.  2  (5) ). 
In  special  cases  the  four  years'  residence  or  five  years'  service  need  not 
have  been  within  the  eight  years  before  the  application  (ibid.).  The 
grant  of  a  certificate  is  a  matter  of  absolute  discretion  (sec.  2  (3) ) ;  and 
is  not  to  take  effect  until  completed  by  the  o^th  of  allegiance  (sec.  2  (4) ). 
Naturalisation  gives  the  alien  the  same  status  for  all  purposes  as  a 
natural-born  subject  (sec.  3).  For  "  quieting  doubts  "  a  certificate 
may  be  granted  to  a  person  whose  British  nationality  is  doubtful  without 
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prejudice  to  his  claim  to  be  already  a  British  subject  (sec.  4).  Infant 
children  of  persons  naturalised  may  be  included  in  the  certificate, 
subject  to  the  right  of  any  such  child  to  make  a  declaration  of  alienage 
within  a  year  of  attaining  his  majority  (sec.  5  (1) ).  In  a  special  case 
a  certificate  may  be  granted  to  an  infant  although  the  requirements  of 
the  Act  have  not  been  complied  with  (sec.  5  (2) ).  Apart  from  the 
foregoing  provisions  as  to  married  women  and  minors,  a  certificate 
cannot  be  granted  to  persons  under  disability  (married  women,  minors, 
lunatics,  idiots)  (sees.  5  (3)  and  27  (1) ).  A  person  already  naturalised 
may  apply  for  a  fresh  certificate  under  the  Act  (sec.  6).  A  certificate 
may  be  revoked  if  obtained  by  false  representations  or  fraud  (sec.  7). 
This  part  of  the  Act  applies  to  all  British  possessions  mutatis  mutandis 
(sec.  8),  subject  in  the  case  of  the  self-governing  dominions  to  adoption 
by  them  (sec.  9).  Eegulations  may  be  made  for  giving  effect  to  the 
Act.  Care  must  be  taken  to  refer  to  copies  of  the  British  Nationality 
and  Status  of  Aliens  Act,  1914,  printed  after  the  passing  of  the 
British  Nationality  and  Status  of  Aliens  Act,  1918,  the  latter  Act 
providing  for  the  printing  of  the  former  Act  with  certain  amendments 
set  out  in  the  latter  Act.  See,  further,  as  to  the  effect  of  the  statute 
under  Act  of  Settlement,  Alien,  Alienage,  Allegiance,  British 
Subject,  Denizen,  Natural-born,  Oath  of  Allegiance. 

629.     .     The  applicant  was  born  in  London  in  1896,  his  father 

being  an  Austrian.  In  1897  his  father  became  naturalised  in  England. 
In  1914  this  country  became  involved  in  a  war,  which  was  still  in 
progress.  In  February,  1916,  the  applicant  was  called  up  for  British 
military  service,  and  in  September,  1916,  he  was  sentenced  by  a 
court-martial  to  imprisonment  for  refusing  to  obey  military  orders. 
On  January  23,  1917,  he  attained  his  majority,  and  on  February  12, 
1917,  he  executed  a  declaration  of  alienage  under  sec.  14  (1)  of  the 
British  Nationality  and  Status  of  Aliens  Act,  1914.  He  contended 
that  the  effect  of  that  declaration  was  to  make  him  an  Austrian 
subject,  and  that  he  was  entitled  to  be  discharged  from  the  British 
Army,  and  he  applied  for  a  writ  of  habeas  corpus  for  his  release  from 
custody.  It  was  held  first,  that  the  applicant  was  not  entitled  to  the 
relief  which  he  claimed,  on  the  ground  that  as  a  British  subject  he 
could  not,  by  making  a  declaration  of  alienage  under  the  above  Act, 
throw  off  his  British  allegiance  during  war;  and  secondly,  that  the 
applicant  was  not  entitled  to  relief,  on  the  ground  that,  even  if  he 
succeeded  in  divesting  himself  of  his  British  nationality  and  becoming 
solely  an  alien,  he  came  within  the  description  of  the  class  of  persons 
to  whom  the  Military  Service  Act,  1916,  applied  and  not  within  any 
of  the  exceptions  to  that  Act  {Rex  v.  Middlesex  Regiment  (CO.);  Ex 
parte  Freyberger,  86  L.  J.  K.B.  943;  [1917]  2  K.B.  129— C. A.). 

529.     .     A  person  whose  father  was  not  a  natural-bom  British 

subject  and  who^  was  born  in  a  foreign  country,  in  which  His  Majesty, 
does  not  exercise  jurisdiction,  before  January  1,  1915,  when  the  British 
Nationality  and  Status  of  Aliens  Act,  1914,  came  into  operation,  does 
not  possess  British  nationality  by  reason  of  the  fact  that  before  his  birth 
his  father  had  become  a  naturalised  British  subject  (Rex  v.  Albany 
Street  Police  Superintendent ;  Ex  parte  Carlebach,  [1915]  3  K.B.  716; 
84  L.  J.  K.B.  2121). 

629.     .     In  1908  the  applicant,   a  German-born  subject,  was 

granted  a  certificate  of  naturalisation  by  the  Government  of  Australia, 
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under  the  Naturalisation  Act  passed  by  the  Commonwealth  Legisla- 
ture in  1903.  He  came  to  England  in  the  following  year.  In  1917 
he  was  convicted  before  a  stipendiary  magistrate  of  failing  to  register 
as  an  alien  as  required  by  regulation  19  of  the  Aliens  Kestriction  (Con- 
solidation) Order,  1916.  It  was  held  that  the  applicant  was  rightly 
convicted,  since  the  certificate  of  naturalisation  granted  to  him  by 
the  Australian  Government  was  effective  only  within  the  Common- 
wealth, and  therefore  in  this  country  he  was  an  alien  {Rex  v.  Francis; 
Ex  parte  Markwald,  87  L.  J.  K.B.  620;  [1918]  1  K.B.  617). 

529.     .     By  the  law  of  Germany  a  German  citizen  who  has 

been  absent  from  Germany  for  ten  years  consecutively  loses  his  German 
nationality  automatically,  but  he  may  be  renaturalised  on  his  own 
application  without  the  necessity  of  residing  in  Germany,  and  if  he 
returns  to  Germany  may  be  called  on  to  serve  in  the  army  in  time 
of  war.  The  appellant,  who  was  born  in  Germany  in  1883,  left  that 
country  in  1898  and  had  never  returned.  He  had  lived  in  England  since 
1901,  but  was  not  naturalised  here.  In  1915  he  was  interned  as  an 
alien  enemy,  no  other  charge  being  made  against  him.  On  an  applica- 
tion for  a  writ  of  habeas  corpus,  it  was  held  that  the  applicant  had  not 
shown  that  he  had  completely  divested  himself  of  German  nationality, 
and  that  the  application  should  be  refused  {Ex  parie  Weber,   [1916] 

1  A.C.  421;  85  L.  J.  K.B.  944— H.L.).  See  also  R.  v.  Vine  Street 
Police  Superintendent ;  Ex  parte  Liebmann,  [1916]  1  K.B.  268;  85  L.  J. 
K.B.  210,  and  R.  v.  KnockaJoe  Camp  Cotnmandant ;  Ex  parte  For- 
man,  87  L.  J.  K.B.  43. 

529.     .     The    appellant's    father,    a    German,    came    to    this 

country,  and  in  1854  became  a  naturalised  British  subject  under  the 
Aliens  Act,  1844,  shortly  after  his  marriage  to  a  German  woman.  He 
subsequently  returned  to  Germany,  where  he  remained  till  his  death 
in  1887.  The  appellant,  who  was  bom  in  Germany  in  1875,  came  to 
England  on  the  death  of  his  father,  and  resided  with  a  married  sister. 
His  mother,  who  never  obtained,  after  the  death  of  her  husband,  a 
certificate  of  naturalisation  in  the  United  Kingdom,  came  to  this 
country  in  1890,  and  the  appellant,  who  was  then  an  infant,  resided 
with  her.  After  five  months,  however,  the  appellant's  mother  left 
England,  and  did  not  return  till  1893,  when  the  appellant,  who  was  then 
eighteen  years  of  age,  again  resided  with  her  for  nearly  a  year,  after 
which  time  she  again  left  England  for  a  period  of  nearly  two  years. 
It  was  held  that  the  appellant  had  not  acquired  the  status  of  British 
nationality  by  virtue  of  sec.  10  (5)  of  the  Naturalisation  Act,  1870, 
because  his  mother,  although  she  had  all  the  rights  and  privileges  of  a 
natural-born  subject  by  virtue  of  her  husband's  naturalisation,  had  not 
herself  obtained  a  certificate  of  naturalisation,  and  therefore  the  require- 
ments of  that  section  had  not  been  complied  with  {Jaffe  v.  Keel,  [1916] 

2  K.B.  476;  85  L.  J.  K.B.  1473). 

535.  Navy.— The  Naval  Billeting,  &c.  Act,  1914,  extends  to  the 
Naval  Forces  the  provisions  of  the  Army  Act  relating  to  billeting  and 
impressment  of  carriages,  &c.,  in  case  of  war  or  emergency. 

535.     .     The  Navy  (Pledging  of  Certificates,   &c.)  Act,   1914, 

extends  to  persons  in  the  Naval  Forces  the  provisions  of  sec.  156  of 
the  Army  Act  relating   to  the  purchase  from   soldiers  of  regimental 
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necessaries,  equipment,  stores,  &c.,  and  also  to  the  pledging  or  disposal 
of  naval  certificates. 

535.     .     The    Naval    Discipline    Act,    1915,    makes   important 

alterations  in  the  Naval  Discipline  Act.  It  amends  sec.  16  by  substitut- 
ing penal  servitude  for  death  as  the  maximum  punishment  for  striking, 
&c.  a  superior  officer  (sec.  1).  It  amends  sec.  23  by  allowing  the 
imposition  of  more  than  ten  weeks'  imprisonment  for  absence  without 
leave  in  time  of  war  (sec.  2).  It  amends  sec.  46  by  extending  the  list 
of  places  for  offences  at  which  courts-martial  may  be  ordered  (sec.  3). 
It  adds  after  sec.  46  a  fresh  section  (46a)  allowing  persons  who  have 
committed  offences  while  subject  to  the  Act  to  be  tried  and  punished 
after  he  has  ceased  to  be  subject  to  the  Act  in  the  same  manner  as 
though  he  had  not  ceased  to  be  so  subject  (sec.  4).  It  amends  sec.  50 
by  adding  to  the  persons  having  power  of  arrest  any  person  having  by 
virtue  of  sec.  56  (3)  the  power  to  try  offences  (sec.  5).  It  amends 
sec.  53,  par.  7,  by  providing  that  a  sentence  of  imprisonment  may  be 
accompanied  by  dismissal  from  the  service  (sec.  6).  It  amends 
sec.  56  (3)  by  giving  the  officers  on  detached  service  the  power  to  try 
offences  whether  such  officers  are  on  shore  or  otherwise,  and  by  giving 
the  power  to  try  offences  to  the  officer  in  command  of  naval  barracks 
in  the  case  of  persons  subject  to  the  Act  quartered  at  such  barracks 
(sec.  7).  It  amends  sec.  59  by  allowing  courts-martial  to  be  held  on 
shore  (sec.  8).  It  adds  after  sec.  69  a  fresh  section  (69a),  making  an 
authorised  Navy  List  or  Gazette  evidence  of  status,  rank,  and  appoint- 
ment (sec.  9).  It  extends  the  power  of  giving  consecutive  sentences 
conferred  by  sec.  73  to  sentences  passed  under  the  new  Act  (sec.  10). 
It  inserts  after  sec.  74  a  fresh  section  (74a),  giving  certain  powers  to 
suspend  sentences  (sec.  11).  Sec.  75,  which  relates  to  change  of  place 
of  confinement,  is  amended  by  the  substitution  of  "  the  commander- 
in-chief  or  senior  naval  officer  present  "  for  "  any  such  commander-in- 
chief  "  (sec.  12).  After  sec.  90  a  fresh  section  (90a)  is  inserted  dealing 
with  the  relations  between  military  and  naval  forces  when  acting 
together  (sec.  13).  Sec.  90,  par.  5,  which  relates  to  discipline  upon 
hired  ships  in  the  service  of  the  Crown  in  time  of  war,  is  amended  by 
giving  the  powers  therein  conferred,  in  the  absence  of  the  officer  com- 
manding the  hired  vessel,  to  the  officer  commanding  the  ship  or  vessel 
or  station  in  which  the  person  charged  may  for  the  time  being  be  held 
in  custody  (sec.  14).  It  revives  the  preamble  to  and  part  of  sec.  86 
repealed  by  the  Statute  Law  Eevision  Act,  1893  (sec.  15).  The 
principal  Act  shall  be  printed  with  the  amendments  made  by  the 
present  Act  incorporated  in  it  and  shall  be  construed  accordingly 
(sec.  16). 

535.     .     The  Naval  Discipline  (No.  2)  Act,  1915,  amends  the 

Naval  Discipline  Act  in  several  particulars.  It  amends  sec.  56  (3)  (a) 
by  providing  for  the  case  of  tenders  acting  in  groups  (sec.  1);  sec.  57 
as  to  the  commission  of  disciphnary  offences  by  officers  (sec.  2);  sec.  90 
by  ext-ending  it  to  other  than  hired  vessels  (sec.  3);  and  sec.  98  by 
imposing  the  liability  upon  seamen,  &c.  to  provide  for  the  maintenance 
of  wife  and  children,  whether  legitimaf>e  or  bastard  (sec.  4). 

535.     .     For  amendment  of  sec.   74a  of  the  Naval  Discipline 

Act,  see  Naval  Discipline  Act,  1917. 

556.     Negligence. — The  appellants  were  authorised  by  statute  to 
"  maintain  "  in  a  highway  a  gate  and  posts  erected  by  them,  which, 
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but  for  such  authority,  would  have  been  a  nuisance  to  the  highway. 
They  were  not  the  lighting  authority  at  the  place  in  question.  On  a 
dark  night  the  respondent  drove  his  taxicab  into  one  of  the  posts,  the 
lighting  having  been  reduced  at  the  spot  in  compliance  with  orders 
made  under  the  Defence  of  the  Kealm  (Consolidation)  Kegulations, 
1914.  It  was  held  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  appellants  {Great  Central  Railway  v.  Hewlett,  [1916] 
2  A.G.  511 ;  85  L.  J.  K.B.  1705— H.L.). 

656.     .     As  to  the  liability  of  the  proprietor  of  a  theatre  for  the 

negligence  of  a  company  performing  there,  see  Cox  v.  Coulson,  [1916] 
2  Ch.  177;  85  L.  J.  K.B.  1081— C.A. 

668.     .     The    defendant    was    the    owner    of    a    motor    car 

which  was  being  driven  by  his  son.  The  defendant  was  not  in  the  car, 
but  his  driver  was  sitting  beside  his  son.  A  collision  occurred  between 
the  defendant's  car  and  a  car  belonging  to  the  plaintiff  owing  to  the 
negligent  driving  of  the  defendant's  eon.  In  an  action  for  damage 
caused  by  the  collision  the  defendant  stated  that  he  permitted  his  son 
to  use  the  car,  but  never  allowed  him  to  go  out  without  the  driver.  It 
was  held  that  there  was  evidence  that  the  defendant  was  responsible 
for  his  son's  negligence  {Reichardt  v.  Shard,  1914,  31  T.  L.  R.  24 
— C.A.). 

569.     .     By  an  agreement  between  a  railway  company  and  a 

firm  of  contractors  the  latter  were  to  build  a  superstructure  over  the 
railway  company's  station,  and  were  to  have  a  ninety-nine  years'  lease 
of  same.  A  gantry  was  necessary  by  means  of  which  building  materials 
might  be  raised  to  the  top  of  the  existing  building,  and  this  gantry  could 
only  be  erected  in  a  particular  manner  as  provided  by  the  agreement. 
The  plaintiff  was  injured  by  some  timber  falling  on  her  from  the  build- 
ing. The  jury  found  that  the  accident  was  caused  by  negligence,  and 
the  Judge  gave  judgment  against  both  defendants.  It  was  held  on 
appeal  by  the  railway  company  that  the  agreement  created  no  relation- 
ship of  principal  and  agent,  that  the  railway  company  were  mere 
reversioners,  and  that  the  fact  of  their  having  a  right  to  approve  plans 
did  not  make  them  responsible  for  the  gantry  being  defective  {Hurlstone 
V.  London  Electric  Railway,  1914,  30  T.  L.  R.  398— C.A. ). 

559.     .     The  owners  of  a  house  let  it  to  a  tenant  for  whom 

they  undertook  to  put  it  in  repair  and  to  convert  it  into  two  maison- 
ettes. They  employed  a  builder  to  do  the  work,  and  he  by  their 
direction  employed  the  defendants  to  do  the  part  of  the  work  con- 
nected with  the  gas  installation.  In  the  course  of  their  work  the 
defendants'  workmen  removed  a  board  on  the  first  floor  landing, 
which  was  dark  and  badly  lighted,  leaving  a  hole  near  the  head  of  the 
stairs,  which  they  took  no  steps  to  fence.  The  tenant,  desiring  to  let 
the  upper  maisonette  when  the  repairs  and  alterations  were  com- 
pleted, employed  a  house  agent  from  whom  the  plaintiff  heard  of  it 
and  obtained  an  order  to  view  it.  On  the  plaintiff  going  to  the  house 
the  door  was  opened  to  her  by  workmen  of  the  defendants,  who  in 
answer  to  her  enquiry  told  her  that  it  was  the  upper  part  that  was 
to  be  let,  but  gave  her  no  warning  as  to  the  existence  of  the  hole. 
She  went  upstairs  and  in  crossing  the  landing  put  her  foot  in  the  hole 
and  was  injured.  It  was  found  that  the  defendants'  workmen  were 
not  negligent  in  failing  to  fence  the  hole,  that  they  were  negligent  in 
not  warning  the  plaintiff  of  its  existence,   and  that  the  hole  in  its 
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Tinfenced  state  would  constitute  a  hidden  or  concealed  danger  to  a 
person  coming  on  the  premises  who  did  not  know  and  was  not 
warned  of  it.  It  was  held  that,  notwithstanding  that  the  defendants 
were  not  owners  or  occupiers  of  the  house,  but  had  only  such  control 
of  it  as  was  necessary  for  the  purposes  of  their  work,  yet,  inasmuch 
as  the  defendants  by  their  workmen  let  the  plaintiff  into  the  house 
and  knew  that  she  was  lawfully  there  by  the  licence  of  the  tenant  and 
was  going  towards  the  dangerous  hole  which  they  had  made  and  left 
unfenced,  they  owed  a  duty  to  the  plaintiff  to  give  her  warning  of  the 
existence  of  the  hole,  and,  having  failed  to  do  so,  were  liable  to  her 
for  the  injury  which  she  had  sustained  through  not  having  had  such 
notice  {Kimher  v.  Gas  Light  and  Coke  Co.,  87  L.  J.  K.B.  651;  [1918] 
1  K.B.  439— G.A.). 

560.     .     The  plaintiff,  a  lady,  became  a  guest  for  reward  at 

the  defendant's  hotel.  A  fire  broke  out  on  the  night  of  her  arrival, 
and  in  endeavouring  to  escape  from  the  hotel  through  the  window  she 
was  severely  injured.  The  fire  arose  owing  to  a  defective  arrange- 
anent  for  carrying  away  smoke  from  the  kitchen  chimney;  and  the 
jury  found  that  the  premises  were  not  as  safe  as  reasonable  care  and 
-skill  could  make  them,  and  that  the  fire  resulted  from  the  absence  of 
reasonable  care  and  skill  on  the  part  of  those  who  carried  out  the 
kitchen  fire  scheme  when  the  defendant  took  the  hotel,  and,  further, 
that  the  defendant  was  negligent  in  not  making  a  closer  investigation 
into  the  cause  of  a  previous  fire.  It  was  held  that  the  defendant 
impliedly  warranted  that  his  premises  were  as  safe  as  reasonable  care 
and  skill  could  make  them,  and  that,  as  they  were  not,  he  was  liable 
in  damages  to  the  plaintiff  for  the  injuries  she  had  sustained  {Maclenan 
>v.  Segar,  86  L.  J.  K.B.  1113;  [1917]  2  K.B.  325). 

560.     .     The  defendants,   a  firm  of  builders,  contracted  with 

the  London  County  Council  to  remodel  a  school  for  a  lump  sum.  In 
this  amount  were  included  sums  for  particular  work,  and  by  the  teraas 
of  the  contract  the  County  Council  reserved  the  right  to  nominate 
the  tradesmen  who  were  to  execute  this  work,  and  such  tradesmen  were 
declared  to  be  sub -contractors  of  the  defendants.  The  specification 
to  the  contract  contained  a  clause  that  "  The  contractor  is  to  afford 
facilities  to  any  other  tradesman  employed  by  the  Council  in  the 
building,  and  to  include  the  reasonable  use  of  any  scaffolding  already 
erected  for  his  own  purposes,  so  that  their  work  may  proceed  during 
the  progress  of  his  contract."  Under  the  powers  granted  to  them 
hy  the  contract  the  County  Council  employed  a  firm  of  hot-water 
engineers  to  execute  certain  work  in  the  building,  and  the  plaintiff 
was  in  the  employment  of  that  firm.  In  connection  with  their  own 
work  the  defendants  constructed  a  gangway  over  an  opening  in  an 
upper  floor  by  laying  down  two  planks  side  by  side.  The  plaintiff  was 
crossing  over  this  gangway  when  the  planks  apparently  slipped,  and 
he  fell  and  was  injured.  He  brought  an  action  against  the  defendants 
to  recover  damages  for  the  personal  injuries  sustained  by  him.  It 
was  held  that  the  plaintiff  was  an  invitee  of  the  defendants  so  far  as 
the  use  of  the  gangway  was  concerned,  and  that  the  duty  of  the  defen- 
dants to  him  was  that  of  invitors  {Elliott  v.  Roberts  &  Co.,  85  L.  J. 
K.B.  1689;  [1916]  2  K.B.  518— C. A.). 

560.     .     The  plaintiff,  a  chauffeur,  was  employed  by  the  de- 
fendant to  take  charge  of  her  motor-car  and  of  the  garage  where  it 
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was  kept.  In  the  top  of  the  door  of  the  garage  there  was  a  window 
for  admitting  light  to  the  garage.  Whilst  the  defendant,  who  had 
been  in  the  plaintiff's  service  for  about  a  fortnight,  was  opening  the 
garage  door  from  the  inside  to  admit  the  car,  a  heavy  piece  of  glass 
fell  from  the  window  and  injured  him.  The  evidence  showed  that  the* 
glass  was  of  unusual  weight  and  thickness,  that  portions  of  the  bead- 
ing and  putty  which  had  originally  held  the  glass  in  position  had  at 
some  time  come  away,  and  that  a  nail  had  been  driven  into  the  door 
with  a  view  to  making  the  glass  secure.  There  was  no  evidence  that 
either  the  plaintiff  or  the  defendant  knew  of  the  defective  condition 
of  the  window.  There  was  some  evidence  that  such  premises  should 
be  periodically  examined,  but  there  was  no  evidence  to  show  the 
usual  or  proper  periods  at  which  they  should  be  examined,  or  that 
the  defendant  had  negligently  failed  to  secure  a  proper  examination. 
It  was  held  (1)  that  it  was  the  duty  of  the  defendant  to  take  reason- 
able care  to  maintain  the  premises  in  a  condition  free  from  any  con- 
cealed dangers  of  which  the  defendant  knew  or  ought  to  know;  (2)^ 
that  there  was  no  evidence  from  which  a  jury  could  infer  negligence 
on  the  part  of  the  defendant  {Cole  v.  De  Trafford  {No.  2),  87  L.  J. 
K.B.  1254;  [1918]  2  K.B.  523— C. A.). 

564.     .     The  duty  on  a  boarding-house  keeper  to  keep  the  door 

of  his  premi&es  shut  so  as  to  prevent  the  ingress  of  thieves  is  to  take 
reasonable  care  that  the  door  is  kept  shut,  and  not  a  warranty  that  it 
will  be  kept  shut  {Paterson  v.  Norris,  1914,  30  T.  L.  K.  393). 

564.     .     The  defendants'  servants  left  a  motor  lorry  standing 

in  a  highway  for  several  minutes  unattended.  To  set  the  lorry  in  motion 
it  was  necessary  first  to  withdraw  a  hand  pin  from  the  gear  lever,  and 
then  to  move  the  gear  lever  and  two  other  levers,  four  several  opera- 
tions being  requisite  before  the  lorry  could  be  started.  Two  soldiers  who^ 
were  passing  mounted  the  lorry,  and  one  of  them  attempted  to  set  it  in. 
motion,  but  failed.  The  other  succeeded  in  moving  the  levers,  but 
started  the  lorry  backwards,  and  it  ran  into  the  plaintiff's  premises  and 
damaged  them.  It  was  held  that  the  defendants'  user  of  the  highway 
being  lawful,  and  the  motor  lorry  not  being  a  dangerous  thing  in  itself, 
nor  movable  by  mere  accident,  there  was  no  evidence  of  negligence  in 
leaving  it  unattended,  as  the  defendants  could  not  reasonably  have- 
anticipated  the  mischievous  act  which  was  committed  {Ruoff  v.  Long 

6  Co.,  [1916]  1  K.B.  148;  85  L.  J.  K.B.  364— D.). 

564.     .     The  plaintiff  was  riding  a  bicycle  along  a   highway 

with  the  lamps  alight.  The  defendant,  a  farmer,  was  moving  an 
unbroken  colt  of  about  eighteen  months  old  from  one  farm  to  another 
along  the  road.  A  boy  was  leading  an  old  mare,  to  which  the  colt 
was  accustomed.  The  colt  followed,  and  then  the  defendant  came 
behind  driving  a  cart  to  prevent  the  colt  from  running  back.  As  the 
plaintiff  approached,  the  colt  was  startled  by  the  bicycle  lamp,  and 
knocked  down  and  injured  the  plaintiff.  It  was  held  that  the  defen- 
dant was  negligent  in  taking  the  colt  along  the  road  loose  and  not 
under  control,  there  being  evidence  that  young  colts  loose  on  the  high- 
way have  a  propensity  when  startled  to  rush  about  the  road  and  to 
kick,  and  that  therefore  he  was  liable  to  the  plaintiff  in  damages 
{Turner  v.  Coates,  86  L.  J.  K.B.  321;  [1917]  1  K.B.  670). 

564.     .     An  elm   tree  growing   on   the   defendant's   land   was 

blown  down  by  a  violent  gale  in  the  month  of  December,   and   fell 
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across  the  highway.  On  the  following  day  the  defendant  did  some 
work  with  the  object  of  removing  it,  but  when  work  ceased  for  the  day 
the  tree  was  still  a-cross  the  road,  and  was  left  unguarded  and 
unlighted.  After  dark  the  plaintiffs  were  driving  along  the  road  in  a 
motor-car,  and  the  car  ran  into  the  tree  and  was  damaged.  In  an 
action  for  damages,  it  was  held  that  the  defendant  was  not  liable 
(Hudson  V.  Bray,  86  L.  J.  K.B.  576;  [1917]  1  K.B.  520). 

563.     .     An    urban   authority    which,    under    sec.    43    of    the 

Public  Health  Acts  Amendment  Act,  1890,  causes  trees  to  be  planted 
in  a  highway,  and  erects  guards  for  the  protection  of  the  same,  has  a 
duty  to  take  reasonable  steps  to  protect  the  public  from  accidents 
arising  therefrom  in  any  abnormal  or  exceptional  circumstances  that 
may  occur  (Morrison  v.  Sheffield  Corporation,  86  L.  J.  K.B.  1456; 
[1917]  2  K.B.  866— C.A.). 

566.  .  Miller  v.  Hancock,  [1893]  2  Q.B.  177,  was  dis- 
tinguished in  Lucy  v.  Bawden,  [1914]  2  K.B.  318;  83  L.  J.  K.B.  623, 
post,  under  Staircase. 

566.     .     To  the  cases  cited  in  Supp.  13,  p.  502,  on  the  subject 

of  contributory  negligence  by  a  child  plaintiff,  add  Crane  v.  South 
Suburban  Gas  Co.,  [1916]  1  K.B.  333;  85  L.  J.  K.B.  172— D. 

566.     .     The  plaintiff,  a  newsvendor,  called  at  the  defendant's 

house  for  payment  of  money  due  for  supplying  papers,  and  while  the 
plaintiff  was  standing  at  the  door  a  piece  of  a  projecting  cornice  on 
the  top  of  the  house  fell  and  injured  him.  The  cornice  was  defective, 
but  the  defendant  was  not  aware  of  the  defect;  and  no  evidence  was 
given  on  behalf  of  the  plaintiff  to  show  that  the  defendant  neglected 
proper  precautions  whereby  she  failed  to  notice  the  condition  of  the 
cornice.  It  was  held  that  the  defendant's  duty  was  to  keep  her  house 
in  such  a  state  of  repair  as  not  to  expose  the  plaintiff,  an  invitee,  to 
any  hidden  danger  of  which  she  was  aware  or  ought  to  have  been 
aware,  and  that,  as  she  was  in  fact  not  aware  of  such  danger,  and 
there  was  no  evidence  to  show  negligence  whereby  she  failed  to  be 
aware  of  it,  the  plaintiff's  claim  failed  {Pritchard  v.  Peto,  86  L.  J. 
K.B.  1292;   [1917]  2  K.B.  173). 

567.     .     An  occupier  of  premises  allowed  a  man  to  come  there 

to  do  work  in  which  the  occupier  was  interested.  The  man  fell  through 
a  hatchway  with  the  existence  of  which  he  was  unacquainted,  and 
which,  owing  to  the  darkness,  he  could  not  see.  The  occupier  was 
held  liable  {Dickson  v.  Scott,  [1914]  W.C.  &  Ins.  Eep.  67;  30  T.  L.  R. 
256— C.A.). 

567.     .     The   defendants   occupied    a   railway   station   with   a 

station  yard  and  an  approach  road.  The  plaintiff  was  in  the  habit  of 
going  or  sending  his  driver  to  the  yard  with  a  horse  and  cart  to  receive 
goods.  Goods  having  been  consigned  to  him  by  the  defendants'  rail- 
way, he  sent  his  driver  with  a  honse  and  cart  to  fetch  them.  The  yard 
was  bounded  on  one  side  by  an  unfenced  sloping  bank,  but  the  plaintiff's 
driver  knew  the  place  well.  Having  received  the  goods  and  put  them 
in  the  cart,  he  went  to  the  weighing  office  to  sign  for  them.  As  was 
customary,  he  left  the  horse  and  cart  unattended  close  to  the  office. 
In  his  absence  the  horse  backed  the  cart  over  the  bank  and  was  dragged 
backwards  into  an  open  culvert  below  and  so  injured  that  it  had  to  be 
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killed.  It  was  held  that  the  defendants  were  not  liable  {Norman  v. 
Great  Western  Railway,  [1915]  1  K.B.  584;  84  L.  J.  K.B.  598; 
31  T.  L.  E.  53— C.A.). 

567.  .  Miller  v.  Hancock,  [1893]  2  Q.B.  177,  was  dis- 
tinguished, and  Huggett  v.  Miers,  [1908]  2  K.B.  278;  77  L.  J.  K.B.  710, 
[Supp.  13,  p.  503],  followed  in  Lucy  v.  Bawden,  [1914]  2  K.B.  318; 
8o  L.  J.  K.B.  523,  post,  under  Staircase. 

668.     .     There  is  no  rule  of  law  that  to  drive  sheep  along  the 

highway  at  night  without  a  light  is  negligence  {Catchpole  v.  Minster, 
1914,  109  L.  T.  953;  30  T.  L.  K.  111). 

691.  Negotiable  Instrument. — On  the  subject  of  share  certificates, 
with  endorsed  blank  transfers,  see  also  Fuller  v.  Glyn,  Mills,  Currie 

6  Co.,  [1914]  2  K.B.  168;  83  L.  J.  K.B.  764,  ante,  under  Blank 
Transfer. 

696.  Nephews  and  Nieces. — In  In  re  Green;  Bath  v.  Cannon,  [1914] 
1  Ch.  134;  83  L.  J.  Ch.  248,  the  expression  "  nephews  and  nieces  "  was 
held  to  include  only  those  related  by  consanguinity. 

602.  Neutrality.— From  August  20,  1914,  to  July  7,  1916,  the  provi- 
sions of  the  Declaration  of  London  were  in  force  (see  Blockade).  For 
these  provisions,  see  Supplements  for  1914-15. 

633.  New  Building. — On  the  meaning  of  the  expression  "  new 
building,"6ee2?.  V.  Foots  Cray  U.C,  [1916]  1  K.B.  246;  85  L.  J.  K.B. 
191— C.A.). 

649.  New  Trial. — In  order  to  justify  the  grant  of  a  new  trial  on  the 
ground  that  fresh  evidence  has  been  discovered,  the  evidence  must  be 
of  such  a  character  as  to  justify  the  Court  in  saying  that  the  verdict 
cannot  in  the  interest  of  justice  be  relied  on,  because  it  was  based  on 
mistake,  surprise,  or  fraud  {Warham  v.  Selfridge  &  Co.,  1914, 
30  T.  L.  E.  344— C. A.). 

660.     .     The  plaintiff,  describing  herself  as  a  spinster,  brought 

an  action  against  the  defendant  for  breach  of  promise  of  marriage.  The 
defence  was  a  denial  of  the  promise.  At  the  trial  the  plaintiff  obtained 
a  verdict  for  damages.  The  defendant  applied  for  a  new  trial  on  the 
ground  of  the  discovery  of  fresh  evidence,  which  was  not  available  at 
the  time  of  the  trial,  to  the  effect  that  the  plaintiff  was  a  married  woman 
at  the  time  of  the  alleged  promise.  It  was  held  that  the  discovery  of 
the  fresh  evidence  entitled  the  defendant  to  a  new  trial  on  the  issue 
whether  the  plaintiff  was  a  married  woman  at  the  date  of  the  promise 
of  marriage  {Robinson  v.  Smith,  [1915]  1  K.B.  711;  84  L.  J.  K.B.  783 
— C.A.). 

661.     .     Allcock  V.  Hall,  [1891]  1  Q.B.  444;  60  L.  J.  Q.B.  416, 

was  approved  in  Skeate  v.  Slaters,  Lim.,  [1914]  2  K.B.  429;  83  L.  J. 
K.B.  676 — C.A.,  see  post,  under  Nonsuit. 

•  661.     .     Where  the  verdict  of  a  jury  upon  a  question  of  fact 

is  obviously  against  the  evidence,  and  there  are  no  further  facts  which 
can  be  submitted  to  modify  or  explain  it,  the  Court  of  Appeal,  instead 
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of  ordering  a  new  trial,  may  reverse  the  judgment  of  the  Court  below 
{Winterhotham,  Gurney  &  Go.  v.  Sihthorp  &  Cox,  87  L.  J.  K.B.  527; 
[1918]  1  K.B.  625— C.A.). 

658.  Next. — A  testator  of  the  name  of  Bulcock  devised  his 
freehold  estate  unto  trustees  in  trust  for  his  nephew  W.  for  life,  and 
after  the  decease  of  W.  in  trust  for  the  first  and  other  sons  successively 
of  W.  who  should  attain  the  age  of  twenty-one  years  in  tail  male ;  and  in 
default  of  any  such  sons  and  issue  male  to  the  use  of  his  nephew  B. 
for  life,  and  after  the  decease  of  B.  to  the  use  of  the  first  and  other 
sons  successively  of  B.  who  should  attain  the  age  of  twenty-one  years 
in  tail  male.  The  testator  gave  the  remainder  "  to  the  use  of  the 
nearest  of  kin  of  myself  who  shall  then  be  Hving  and  who  shall  be  a 
male  bearing  the  surname  of  '  Bulcock  '  his  heirs  and  assigns  for  ever 
provided  nevertheless  that  such  person  shall  not  claim  through  or  under 
my  late  brother  Ambrose  Bulcock  or  his  issue."  W.  and  B.  both 
survived  the  testator,  but  died  without  leaving  any  male  issue.  None 
of  the  nearest  of  kin,  according  to  the  statute,  of  the  testator  at  the 
date  of  his  death  were  entitled  to  succeed  under  the  terms  of  the  limita- 
tion of  the  remainder.  It  was  held  that  the  gift  of  the  remainder  was 
to  an  artificial  class,  consisting  of  such  of  those  persons  who  were  living 
at  the  death  of  the  surviving  tenant  for  life,  were  male,  and  bore  the 
surname  of  "  Bulcock,"  as  were  nearest  in  blood  to  the  testator,  except 
persons  claiming  under  Ambrose  Bulcock  {In  re  Bulcock;  Ingham  v. 
Ingham,  [1916]  2  Ch.  495;  86  L.  J.  Ch.  82). 

661.  Next  Friend. — By  a  resolution  of  the  Chancery  Mast-ers,  made 
February  5,  1914,  in  all  Chancery  actions  and  matters  the  authority  of 
the  next  friend  is  to  be  attested  by  a  solicitor.  There  must  also  be  added 
or  given  separately  by  the  plaintiff's  solicitor  or  his  London  agent  a 
certificate  that  the  next  friend  has  no  adverse  interest. 

662.     .     For  present  provisions  as  to  compromise  of  actions  in 

the  King's  Bench  Division  in  which  money  or  damages  are  claimed  by 
or  on  behalf  of  an  infant,  see  new  Rule  of  Supreme  Court,  Order  XXII. 
rule  15,  of  1914. 

665.     .     See  supra,  for  rule  as  to  attestation  of  authority  of 

next  friend  and  certificate  of  no  adverse  interest. 

678.  Nomination  (Electoral). — To  the  decisions  as  to  the 
sufficiency  of  the  description  of  the  candidate  in  the  nomination  paper 
add  to  the  decisions  mentioned,  E.  v.  Casey,  [1914]  2  Ir.  R.  243. 
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18.  Nonsuit.— Peters  v.  Perry  &  Co.,  1894,  10  T.  L.  R.  366,  was 
explained  in  Skeate  v.  Slaters,  Lim.,  [1914]  2  K.B.  429;  83  L.  J. 
K.B.  676 — C.A.  It  was  held  that  where  a  Judge  decides  to  leave  the 
case  for  the  plaintiff  to  the  jury,  although  he  considers  it  very  weak, 
and  the  jury  disagree,  he  may  alter  his  previous  decision  and  enter 
judgment  for  the  defendant,  if  he  would  have  been  justified  in  directing 
the  jury  to  find  a  verdict  for  the  defendant. 
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35.  Notice  (Equitable  Doctrine  of). — A  derivative  owner  of  land, 
deriving  tiUe  under  a  person  who  has  ent-ered  into  a  restrictive  covenant 
concerning  the  land,  is  not  bound  by  the  covenant  even  if  he  took  with 
notice  of  its  existence,  if  the  covenantee  has  no  land  adjoining  or  affected 
by  the  observance  or  non-observance  of  the  covenant  {London  County 
Council  V.  Allen,  [1914]  3  K.B.  642;  83  L.  J.  K.B.  1695— C.A.).  See 
also  Millhoum  v.  Lyons,  infra. 

35.     .     In  the  contract  for  sale  the  purchaser  agreed  to  enter 

into  a  covenant  in  the  conveyance  not  to  use  the  premises  for  any  trade 
which  might  depreciate  the  value  of  the  adjoining  property,  which 
belonged  to  the  vendor.  Before  the  conveyance  the  vendor  parted  with 
the  adjoining  property.  The  conveyance  contained  the  covenant  in 
question.  It  was  held  that  the  premises  were  not  subject  to  the 
restrictive  covenant  {Millboum  v.  Lyons,  [1914]  2  Ch.  231;  83  L.  J. 
Ch.  737— C.A.). 

40.     .     A  simple  statement  in  a  recital  that  an  owner  of  the 

legal  estate  in  freeholds  seised  thereof  as  trustee  for  a  named  person, 
not  stating  any  document  under  which  the  legal  owner  is  trustee,  nor 
suggesting  any  other  trust,  is  not  such  notice  of  the  trust  as  to  oblige 
an  intending  purchaser  from  the  named  person  to  inquire  into  its  origin 
and  nature  {In  re  Chafer  and  Randall's  Contract,  [1916]  2  Ch.  8; 
85  L.  J.  Ch.  435— C.A.). 

40.     .     By  an  abstract  of  title  delivered  to  a  purchaser  four 

deeds  were  disclosed,  by  the  first  two  of  which,  dated  respectively  in 
1899  and  1900,  the  property  was  conveyed,  and  by  the  last  two,  dated 
respectively  in  1906  and  1910,  the  property  was  released.  In  each  of 
the  deeds  there  were  recitals  that  the  persons  to  whom  the  property 
was  conveyed  or  released  were  entitled  to  it  as  joint  tenants  ' '  in  equity 
as  well  as  at  law,"  and  that  the  conveyance  or  release  was  made  at 
their  request.  The  conveyances  contained  no  covenants  for  title, 
except  against  incumbrances,  and  in  each  of  the  releases  the  releasor 
purported  to  release  "  as  trustee."  Each  deed  was  stamped  with  a 
10s.  stamp  only.  The  purchaser  contended  that  the  recitals  in,  and 
form  of,  the  deeds  and  the  stamps  gave  him  notice  that  ifhe  vendors 
were  trustees  and  required  a  further  abstract  of  their  power  of  sale. 
It  was  held  that  by  the  established  practice  of  conveyancers,  which 
was  adopted  to  keep  trusts  off  the  title,  neither  the  recitals  nor  the 
form  of  the  deeds  gave  the  purchaser  notice  of  any  trust,  and  that  the 
first  three  deeds  executed  before  the  Finance  (1909-10)  Act,  1910,  were 
sufficiently  stamped,  and  that  the  deed  of  1910,  having  regard  to  sec. 
74  (6)  of  that  Act  and  sec.  13  of  the  Conveyancing  Act,  1911,  gave  no 
notice  of  a  trust  {In  re  Soden  and  Alexander's  Contract,  87  L.  J.  Ch. 
529;  [1918]  2  Ch.  258). 

40.  .  A  tenant  for  life  entitled  under  the  trusts  of  a  settle- 
ment to  the  income  of  certain  stocks  and  other  personal  estate 
assigned  his  interest  by  way  of  mortgage  to  the  plaintiff  to  secure  a 
principal  sum  and  interest.  Soon  afterwards  the  plaintiff  gave  the 
trustees  notice  of  the  mortgage,  but  did  not  require  payment  of  the 
income  to  him.  In  an  action  by  the  mortgagee  against  the  tenant  for 
life  and  the  trustees,  in  which  he  claimed  foreclosure  and  payment 
by  the  trustees  of  the  income  from  the  date  of  the  notice,  it  was  held, 
first,  that  the  mere  giving  of  a  notice  by  the  mortgagee  of  the  existence 
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of  his  mortgage  on  personal  property  to  the  trustees  of  that  property 
has  not  any  further  effect  in  depriving  the  mortgagor  of  the  receipt  of 
the  income  than  it  would  have  in  the  case  of  a  mortgage  of  real  estate ; 
and  secondly,  that,  even  assuming  such  a  notice  had  the  effect  of 
depriving  the  mortgagor  of  his  right  to  the  receipt  of  the  income,  the 
trustees  would  be  entitled  to  relief  under  the  Judicial  Trustees  Act, 
1896,  and  that  notwithstanding  the  Act  was  not  pleaded  by  way  of 
defence  {In  re  Pawson's  Settlement  Trusts;  Higgins  v.  Pawson, 
86  L.  J.  Ch.  380;  [1917]  1  Ch.  541). 

46.     .     Where  a  good  title  is  shown  by  the  abstract,  and  no 

defect  is  disclosed  by  the  answers  to  the  requisitions,  mortgagees  cannot 
be  said  to  have  constructive  notice  of  equities,  because  non-essential 
requisitions  were  not  pushed  home  {Pearce  v.  Bulteel,  [1916]  2  Ch. 
544;  85  L.  J.  Ch.  677). 

69.  Notice  to  Quit. — The  defendants  were  tenants  of  the  plaintiff 
under  an  agreement  for  a  yearly  tenancy,  which  provided  that  the 
tenancy  might  be  determined  by  six  months'  notice  on  either  side,  to 
be  given  on  March  1  or  September  1  in  any  year.  The  defendants  on 
December  23,  1913,  sent  the  following  letter  to  the  plaintiff  :  "  We  very 
much  regret  having  to  give  you  notice  to  quit  the  studio  at  Deerhurst 
at  the  earliest  possible  moment.  We  are  hoping  to  effect  a  satisfactory 
re -organisation  of  our  film  enterprise  shortly  after  Christmas,  in  which 
case  the  notice  will  be  cancelled;  but  should  our  expectations  not  be 
realised  we  naturally  wish  to  relieve  ourselves  of  the  studio  at  the  earliest 
possible  moment,  unless  itv  the  meantime  we  see  some  other  use  for 
it."  This  was  held  a  good  notice  to  quit  determining  the  tenancy  on 
August  31,  1914  {Mdy  v.  Boruy,  [1915]  1  K.B.  830;  84  L.  J.  K.B.  823). 

80.  Nuisance. — On  the  question  of  what  amounts  to  a  nuisance  to 
the  public  health,  consult  Att.-Gen.  v.  Kerr,  1914,  12  L.  G.  E.  1277; 
79  J.  P.  51. 

81.     .     A  hospital  for  surgical  tuberculosis  does  not  fall  within 

a  covenant  against  offensive  trades  or  against  doing  anything  injurious 
or  offensive  to  the  lessor  or  his  tenants.  Nor  is  such  a  hospital  a  com- 
mon law  nuisance  {Frost  v.  King  Edward  VII.  Welsh  National 
Memorial  Association  for  the  Prevention,  Treatment,  and  Abolition  of 
Tuberculosis,  87  L.  J.  Ch.  561;  [1918]  2  Ch.  180). 

On  appeal,  this  case  was  settled  on  terms — see  35  T.  L.  E.  138. 

81.     .     In  conducting  building  operations  it  is  a  nuisance  to  do 

pile  driving  by  night  so  that  residents  in  an  adjoining  building  cannot 
sleep  {De  Keyser's  Royal  Hotel  v.  Spicer,  1914,  30  T.  L.  E.  257). 

81.     .     It  is  a  nuisance  for  the  owner  of  a  theatre  to  cause  a 

crowd  to  collect  in  queues  at  the  doors  to  the  damage  of  a  neighbouring 
shopkeeper  {Lijons  v.  Gulliver,  [1914 J  1  Ch.  631;  83  L.  J.  Ch.  28— 
C.A.). 

81.     .     Colls  V.  Home  and  Colonial  Stores,  [1904]  A.C.  179; 

73  L.  J.  Ch.  484,  and  Jolly  v.  Kine,  [1907]  A.C.  1 ;  76  L.  J.  Ch.  1,  were 
followed  in  Paul  v.  Robson,  1914,  L.  E.  41  Ind.  App.  180;  83  L.  J. 
P.C.  304,  ante,  under  Ancient  Lights. 
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81.     .     Charing  Cross,  West  End,  and  City  Electric  Supply  Co., 

V.  London  Hydraulic  Power  Co.,  [1913]  3  K.B.  442;  83  L.  J.  K.B.  116, 
[Supp.  13,  p.  509],  was  affirmed,  [1914]  3  K.B.  772;  83  L.J.  K.B.  1352 
— C.A. 

81.     .     Fumes  and  smoke  from  a  gasworks  were  carried  by  wind 

for  a  distance  of  one  hundred  to  two  hundred  yards  over  the  plaintijBE's 
property,  and  they  had  injuriously  affected  a  plantation  of  trees.  There 
was  no  house  on  the  part  of  the  plaintiff's  property  affected.  It  was 
held  that  the  fumes  were  discharged  on  to  the  plaintiff's  property  in 
such  a  way  as  to  be  a  nuisance  causing  serious,  increasing  and  permanent 
injury  to  the  plaintiff's  property,  and  that  it  was  a  case  where  the  proper 
remedy  was  an  injunction  and  not  damages  (Wood  v.  Conway  Corpora- 
tion, [1914]  2  Ch.  47;  83  L.  J.  Ch.  498— C. A.). 

82.     .     The  occupiers  of  a  dwelling-house  adjoining  a  market 

garden,  where  intensive  culture  was  practised,  suffered  physical  incon- 
venience from  the  smell  from,  and  flies  bred  in,  a  large  heap  of  manure. 
The  locality  was  one  where  market  gardening  was  carried  on,  but  the 
collection  of  manure  in  question  was  in  excess  of  what  might  be  expected 
in  the  locality.  It  was  held  that  the  manure  heap  was  a  nuisance 
(Bland  v.  Yates,  1914,  58  S.  J.  612). 

83.     .     For  a  claim   to  an  easement  by  grant  to  commit  a 

nuisance,  see  Pwllhach  Colliery  Co.  v.  Woodman,  [1915]  A.C.  634; 
84  L.  J.  K.B.  874;  31  T.  L.  R.  271— H.L.,  ante,  under  Easement. 

84.     .     A  nuisance  of  noise  and  smell  is  not  a  permanent  injury 

to  the  property  so  as  to  enable  an  action  to  be  brought  by  the  reversioner 
(White  V.  London  General  Omnibus  Co.,  1914,  58  S.  J.  339). 

84.     .     The   plaintiffs   were   the   owners   of   certain   premises 

occupied  by  weekly  tenants.  By  reason  of  the  stoppage  of  the  drains 
a  nuisance  was  caused  thereon,  and  the  defendant  council  served  a 
notice  on  the  plaintiffs  under  sec.  94  of  the  Public  Health  Act,  1875, 
requiring  them  to  abate  the  nuisance.  The  magistrate  found  that  there 
was  nothing  to  show  what  caused  the  stoppage  of  the  drains,  and  that 
the  person  by  whom  the  nuisance  had  been  caused  could  not  be  found 
within  the  meaning  of  the  section.  The  defendants,  before  serving 
the  notice,  had  not  undertaken  any  works  for  the  purpose  of  finding 
out  the  cause  of  the  stoppage.  It  was  held  that  it  is  not  a  condition 
precedent  to  the  right  of  the  local  authority  to  serve  the  notice  to  abate 
under  the  above  section,  that  they  shall  have  executed  works  in 
order  to  ascertain  the  cause  of  the  stoppage,  and  consequently  the 
person  through  whose  default  it  has  arisen.  The  local  authority  dis- 
charges the  onus  of  making  a  prima  facie  case  against  the  owner  if  it 
proves  that,  on  inspection,  it  is  satisfied  that  there  is  a  nuisance,  and 
that  in  its  then  state  of  knowledge  it  cannot  determine  who  is  in 
default ;  in  such  a  case  the  latter  ' '  cannot  be  found  ' '  within  the  mean- 
ing of  sec.  94  of  the  Act  (Rhyrnney  Iron  Co.  v.  Gelligaer  Urban 
Council,  86  L.  J.  K.B.  564;  [1917]  1  K.B.  589;  116  L.  T.  339;  81 
J.  P.  86;  15  G.  R.  240;  33  T.  L.  R.  185— D. 

95.  Nullity  of  Marriage. — The  husband,  after  an  agreement  to 
abstain  from  immediate  consummation  for  a  specific  reason,  only  on 
one  occasion  made  approaches  to  the  wife,  which  she  declined  as  con- 
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trary  to  the  agreement,  and  never  afterwards  made  any  effort  to  see 
her  and  had  never  occupied  the  same  bedroom  with  her.  It  was  held 
that,  in  spite  of  her  non-compliance  with  the  usual  order  for  inspec- 
tion, her  conduct  could  not  be  said  to  amount  to  wilful  refusal  to 
consummate,  and  that,  neither  incapacity  nor  wilful  refusal  being  found 
or  inferred,  a  decree  must  be  refused  (Napier  v.  Napier,  [1915]  P.  184; 
84  L.  J.  P.  177— C. A.). 

110.  Oath  of  Allegiance.— The  Naturalisation  Act,  1870,  and  the 
Naturalisation  Oath  Act,  1870,  referred  to  in  this  article  are  repealed 
and  re-enacted  with  amendments  by  the  British  Nationality  and  Status 
of  Aliens  Act,  1914.  The  form  of  oath  of  allegiance  remains  the  same 
with  the  omission  of  the  words  "  So  help  me  God." 

116.  Obstruction. — A  borough  corporation  which  owned  motor 
omnibuses  made  an  order  owing  to  the  camber  of  a  certain  road  that 
passengers  should  not  travel  on  the  top  between  a  point  L.  and  the 
terminus.  The  appellant,  who  had  paid  his  fare  and  was  a  passenger 
on  the  top  of  an  omnibus,  on  the  top  of  which  notice  of  the  order  was 
exhibited,  was  asked  by  the  conductor,  on  reaching  the  point  L.,  to 
stand  inside.  The  appellant  refused,  the  result  being  that  the  omnibus 
was  delayed  for  twenty  minutes,  at  the  end  of  which  time  he  left  the 
omnibus.  The  appellant  was  held  rightly  convicted  under  a  by-law  of 
wilfully  obstructing  the  servants  of  the  corporation  in  the  execution 
of  their  duty  (Baker  v.  ElUson,  [1914]  2  K.B.  762 ;  83  L.  J.  K.B.  1335). 

162.  Old  Age  Pensions. — A  husband  and  wife  made  a  false  repre- 
sentation for  the  purpose  of  obtaining  an  old  age  pension  for  the  wife, 
and  were  charged  jointly  in  one  information  under  the  Old  Age  Pensions 
Act,  1908,  sec.  9  (1),  [Supp.  13,  p.  519].  It  was  held  that  the  informa- 
tion was  good,  as  it  charged  two  persons  with  the  same  offence  and  not 
with  different  offences  (MacPhail  v.  Jones,  [1914]  3  K.B.  239;  83  L.  J. 
K.B.  1185). 

152.     .     The  question  whether  a  person  has  been  an  inmate  of 

a  workhouse  or  in  receipt  of  poor  relief  since  he  first  received  his  old 
age  pension  is  relevant,  although  not  decisive,  with  regard  to  his  right 
to  continue  to  receive  his  pension.  Therefore  if  such  person  falsely 
states  that  he  has  not  been  in  the  workhouse,  nor  in  receipt  of  poor 
relief,  he  commits  an  offence  under  sec.  9  of  the  Old  Age  Pensions 
Act,  1908  (Holder  v.  McCarthy,  87  L.  J.  K.B.  878;  [1918]  2  K.B. 
309). 

174.  Order  and  Disposition. — The  fact  that  fixtures  may  be 
severable  during  the  term  will  not  necessarily  make  them  "  goods  " 
within  the  "  reputed  ownership  "  provisions  of  the  Bankruptcy  Act 
(Horwich  v.  Symond,  1915,  84  L.  J.  K.B.  1083;  31  T.  L.  K.  212— C.A.). 

176.     .     An  assignee  or  receiver  of  book  debts  must  give  notice 

to  the  debtors  within  reasonable  time  to  take  them  out  of  the  reputed 
ownership  of  the  debtor  (In  re  Neal;  Ex  parte  Trustee,  [1914]  2  K.B. 
910;  83  L.  J.  K.B.  1118). 

176.     .     Goods  warehoused  in  the  name  of  the  debtor  are  not 

in  his  order  and  disposition  if  they  would  not  have  been  so  had  they 
been  on  the  debtor's  premises  (In  re  Keller;  Ex  parte  Rose,  1914, 
109  L.  T.  880;  58  S.  J.  155). 
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212.  Ottoman  Empire. — Towards  the  end  of  1914,  in  consequence 
of  the  participation  of  the  Ottoman  Empire  in  the  war  on  the 
Bide  of  Germany  and  Austria,  Turkey  was  deprived  of  her  suzerainty 
over  both  Cyprus  and  Egypt.  The  former  became  a  British  Crown 
Colony  and  the  latter  a  British  Protectorate.     See  Cyprus  and  Egypt. 

223.  Overriding  Trmt— Taylor  v.  Grange,  1880,  13  Ch.  D.  223; 
15  Ch.  D.  165;  49  L.  J.  Ch.  794,  was  applied  in  Dodd  v.  Ca^ttell,  [1914] 
2  Ch.  1;  83  L.  J.  Ch.  721,  post,  under  Partition. 

316.  Parliament. — A  common  informer  brought  an  action  against 
a  member  for  penalties,  and  alleged  in  the  statement  of  claim  that 
the  defendant  was  elected  to  Parhament  on  January  10,  1910,  and  that 
he  voted  on  various  dates  in  1912.  In  fact  Parliament  was  dissolved 
on  January  10,  1910,  and  was  again  dissolved  in  December,  1910,  and 
the  defendant  was  elected  at  a  general  election  in  December,  1910.  It 
was  held  that  the  plaintiff  was  entitled  to  an  amendment  of  the  date 
alleged  in  the  statement  of  claim  as  the  date  of  the  defendant's  election 
{Bird  V.  Samuel,  [1914]  30  T.  L.  R.  323). 

316.     .     The  Parliament  (Qualification  of  Women)  Act,  1918, 

provides  that  a  woman  shall  not  be  disqualified  by  sex  or  marriage 
for  being  elected  to  or  sitting  or  voting  in  the  House  of  Commons. 

317.     .     Forbes    v.   Samuel,    [1913]    3   K.B.    706;   82   L.    J. 

K.B.  1135,  [Supp.  13,  p.  522],  was  followed  in  Bird  v.  Samuel,  supra. 

335.  Parliamentary  Deposits. — Where  on  the  amalgamation  of 
two  life  assurance  companies,  the  vendor  company  having  been  volun- 
tarily wound  up,  there  are  fully  paid-up  life  policies  outstanding,  in 
respect  of  which  there  has  been,  and  probably  there  will  not  for  a 
long  time  be,  a  novation  of  the  contracts  between  the  original  policy- 
holders and  the  vendor  company,  the  Court  will  not  direct  a  transfer 
of  the  fund  deposited  under  the  Assurance  Companies  Act,  1909,  s.  2, 
by  the  vendor  company  to  the  purchaser  company  free  from  possible 
liabilities  of  the  vendor  company,  but  will  direct  the  fund  to  be  carried 
to  a  special  account  so  earmarked  as  to  show  that  the  fund  is  still 
applicable  for  meeting  those  liabilities  {In  re  City  of  Glasgow  Life 
Assurance  Co.,  86  L.  J.  Ch.  86;  [1916]  2  Ch.  557). 

335.     .     An  assurance  company,  which  had  been  incorporated 

in  1906  and  had  made  its  statutory  deposit  of  20,0OOL,  went  into 
liquidation  in  June,  1916.  The  assets  of  the  company  consisted  of  the 
deposit,  a  small  debt  and  certain  other  small  claims  of  doubtful  value, 
and  a  claim  for  damages  in  an  action  against  another  company.  This 
action  had  been  commenced  before  the  winding-up,  and  the  liquidator 
had  obtained  leave  to  proceed  with  the  action;  but  a  sum  of  50i.  was 
payable  into  Court  as  security  for  costs.  It  was  held  that  the  deposit 
was  available  for  the  costs  of  the  winding-up  of  the  life  assurance  busi- 
ness and  the  moneys  payable  into  Court  under  the  pending  action  {In 
re  National  Standard  Life  Assurance  Co.,  86  L.  J.  Ch.  172;  [1917] 
1  Ch.  193). 

355.  Parties.— The  alteration  made  in  1896  in  Order  XVI.  rule  1, 
by  virtue  of  which  the  rule  has  been  made  to  allow  of  the  joinder  in  one 
action  of  plaintiffs  having  separate  causes  of  action  arising  out  of  the 
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same  transaction  and  involving  any  common  question  of  law  or  fact,  is 
not  limited  to  that  rule,  but  extends  by  implication  to  the  other  rules  of 
that  Order;  and,  consequently,  under  rule  4  persons  may  now  be  joined 
as  defendants  in  one  action  in  respect  of  separate  causes  of  action  arising 
out  of  the  same  transaction  and  involving  some  common  question  of 
law  or  fact  {Oesterreichische  Export  vorm.  Janowitzer  v.  British 
Indemnity  Co.,  [1914]  2  K.B.  747;  83  L.  J.  K.B.  971— C.A.). 

355.     .     Under  Order  XVI.  rule  9,  where  a  contract  has  been 

jointly  made  by  numerous  persons  as  co-contractors,  one  of  the 
co-contractors  may,  in  a  representative  capacity,  on  behalf  and  for  the 
benefit  of  all  the  co-contractors,  sue  the  other  parties  to  the  contract 
{Janson  v.  Property  Insurance  Co.,  1914,  58  S.  J.  84;  30  T.  L.  E.  49). 

355.     .     In  a  common  law  action  of  debt  for  services  rendered, 

the  plaintiff  sued  four  named  defendants  of  an  unincorporated  society. 
The  plaintiff,  with  a  view  to  binding  the  society  and  its  property,  issued 
a  summons  under  Order  XVI.  rule  9,  asking  that  the  writ  and  all  subse- 
quent proceedings  be  amended  by  describing  the  defendants  as  being 
sued  on  their  own  behalf  and  on  behalf  of  all  other  members  of  ' '  the 
society,  and  further  asking  that,  "  as  the  members  of  the  said  order 
are  numerous  and  the  above-named  defendants  are  some  of  them,  they 
be  directed  to  defend  the  action  on  behalf  of  or  for  the  benefit  of  all 
persons  so  interested."  It  was  held  that,  as  four  defendants  were  not 
trustees  of  the  society,  and  the  plaintiff  did  not  claim  by  his  writ  any 
declaration  of  right  as  between  himself  and  all  the  members  of  the 
society,  the  plaintiff  was  not  entitled  to  an  order  {Walker  v.  Sur,  [1914] 
2  K.B.  930;  83  L.  J.  K.B.  1188— C.A.). 

355.     .     The  plaintiffs  sued  the  defendants,  who  were  ojfficers 

of  a  guild,  "  on  their  own  behalf  and  on  behalf  of  all  the  other 
members  "  of  the  guild  for  damages  for  libel  alleged  to  be  contained  in 
a  newspaper  owned  and  managed  by  the  guild.  The  guild  was  an 
unregistered  voluntary  association,  comprised  of  about  15,000  members, 
and  was  regulated  by  rules  and  governed  by  a  committee.  The  plaintiffs 
applied  under  Order  XVI.  rule  9  for  an  order  that  the  defendants  be 
appointed  to  represent  all  other  members  of  the  guild.  It  was  held 
that  the  case  did  not  come  within  Order  XVI.  rule  9,  and  that  the  order 
ought  not  to  be  made  {Mercantile  Marine  Service  Association  v.  Toms, 
[1916]  2  K.B.  243;  85  L.  J.  K.B.  311— C.A.). 

358.     .     Where  the  gist  of  an  action  was  whether  a  house  had 

been  rendered  unfit  for  habitation  by  the  erection  of  the  garage,  as  no 
new  cause  of  action  was  sought  to  be  substituted,  an  amendment  on 
the  usual  terms  as  to  costs  was  allowed  in  order  to  add  a  tenant  as 
co-plaintiff  {White  v.  London  General  Omnibus  Co.,  1914,  58  S.  J.  339). 

361.     .     Ajello  V.  Worsley,  [1898]  1  Ch.  274;  67  L.  J.  Ch.  172, 

was  considered  and  approved  in  Spalding  v.  Gamage  {No.  2),  84  L.  J. 
P.O.  449 — H.L.,  post,  under  Words  Causing  Damage. 

367.  Partition. — The  existence  of  a  joint  tenancy  or  a  tenancy  in 
common  is  essential  to  the  jurisdiction  of  the  Court  for  the  purposes 
of  an  order  for  partition.  A  person  who  is  entitled,  subject  to  a  term 
of  one  thousand  years,  to  an  estate  in  fee-simple,  but  is  liable  as  to  one 
moiety  to  have  his  estate  divested  by  the  attaining  of  a  vested  interest 
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by  another  person,  is  not  entitled  to  an  order  for  partition  {Dodd  v. 
Cattell  [1914]  2  Ch.  1;  83  L.  J.  Ch.  721). 

369.     .     Taylor  v.  Grange,  1880,  13  Ch.  D.  223 ;  15  Ch.  D.  165 ; 

49  L.  J.  Ch.  24,  was  applied  in  Dodd  v.  Cattell,  supra.  It  was  held 
that  the  Court  had  no  jurisdiction  to  order  partition  of  an  estate  where 
there  are  subsisting  trusts  for  management  vested  in  trustees. 

379.     .     Jacomh  v.  Turner,  [1892]  1  Q.B.  47,  was  considered  in 

Blackett  V.  Ridout,  [1915]  2  K.B.  415;  84  L.  J.  K.B.  1535— C. A. 

423.  Partnership. — A  partnership  formed  for  the  purpose  of 
running  a  cinematograph  entertainment  is  not  a  * '  trading  * '  partnership 
within  the  meaning  of  the  rule  that  a  member  of  a  trading  partnership 
has  ostensible  authority  to  borrow  money  for  the  purposes  of  the  partner- 
ship, even  though  he  has  no  actual  authority  to  so  borrow  {Higgins  v. 
Beauchamp,  [1914]  3  K.B.  1192;  84  L.  J.  K.B.  631;  30  T.  L.  R.  687). 

545.  .  J.  and  W.  carried  on  business  under  a  deed  of  partner- 
ship dated  May  30,  1895.  On  September  20,  1909,  J.  and  W.  purported 
to  dissolve  the  partnership  and  W.  retired  from  the  business.  By  the 
deed  of  that  date  W.  assigned  his  share  and  interest  to  J.,  and  an 
account  was  to  be  taken  of  W.'s  share  as  on  December  31,  1909.  It 
was  held  that  there  was  a  dissolution  of  partnership  as  from 
September  20,  1909,  and  not  as  from  December  31,  1909  {In  re  Jane; 
Ex  parte  Trustee,  1914,  110  L.  T.  556— C. A.). 

451.     .     The  plaintiff  and  defendant  had  been  in  partnership  as 

bookmakers  and  commission  agents,  the  capital  having  been  contributed 
by  them  in  equal  shares,  and  the  plaintiff  took  proceedings  against  the 
defendant  for  an  account  of  the  partnership  dealings.  It  was  held  that 
the  plaintiff  was  entitled  to  an  account  of  any  balance  of  his  capital 
which  had  not  been  applied  in  payment  of  bets,  but  not  of  anything  in 
his  partner's  hands  which  consisted  of  profits  {Keen  v.  Price,  [1914] 
2Ch.  98;30T.  L.  R.  494). 

451.     .     "Where  a  partnership  between  a  British  subject  and  a 

foreign  partner  for  carrying  on  a  business  in  England  is  dissolved  by 
the  outbreak  of  war  between  the  countries  of  the  partners,  the  usual 
rule,  as  expressed  in  sec.  42  of  the  Partnership  Act,  1890,  applies,  and 
the  enemy  partner  is  entitled,  in  the  absence  of  any  special  agreement 
to  the  contrary,  to  the  value  of  his  share  in  the  partnership  property, 
including  the  goodwill,  if  any,  as  it  stood  at  the  date  of  the  dissolution 
of  the  partnership,  although  it  cannot  be  paid  to  him  until  peace  is 
restored,  and  also  to  his  share  of  any  profits  which  have  been  made  in 
the  meantime,  or  to  interest  on  the  value  of  his  share  of  the  property 
{Stevenson  &  Sons,  Lim.  v.  Aktiengesellschaft  fiir  Cartonnag en-Indus- 
trie, 87  L.  J.  K.B.  416;  [1918]  A.C.  239— H.L.). 

578.  Passengers  (Sea) ;  Passenger  Boat. — The  defendants  issued 
a  steerage  passenger's  contract  ticket,  which  contained  on  the  face 
thereof  all  that  was  contained  in  the  form  then  recently  approved  by  the 
Board  of  Trade.  The  ticket  also  contained  additions  which  had  not 
been  approved  by  the  Board  of  Trade.  At  the  foot  of  the  ticket  were 
printed  the  words  "  See  back,"  and  on  the  back  was  printed  a  condition 
which  purported  to  exempt  the  defendants  from  liability  for  loss  or 
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damage  even  though  caused  by  negligence  of  the  defendants'  servants. 
It  was  held  that  the  contract  ticket  was  not  in  a  form  approved  by  the 
Board  of  Trade  within  the  meaning  of  sec.  320  (2)  of  the  Merchant 
Shipping  Act,  1894,  and  that  the  defendants  were  precluded  from 
relying  on  the  condition  exempting  them  from  liability  (Ryan  v.  Oceanic 
Steam  Navigation  Co.;  O'Connell  v.  Same;  Scanlon  v.  Same;  O'Brien 
V.  Same,  110  L.  T.  641;  83  L.  J.  K.B.  1553— C.A.). 

588.  Patent  Agents. — The  appellant  carried  on  the  business  of  a 
patent  agent  at  certain  premises.  The  words  "  Patent  Agency  "  were 
affixed  in  prominent  enamel  letters  to  the  window  of  the  premises,  and 
the  words  "  Patents,  Designs,  Trade  Marks  "  were  on  a  plate  fixed 
to  the  wall  next  to  the  window.  It  was  held  that  the  appellant  had  not 
described  himself  as  a  patent  agent  within  the  meaning  of  sec.  84  of  the 
Patents  and  Designs  Act,  1907  (Hans  v.  Graham,  [1914]  3  K.B.  400; 
83  L.  J.  K.B.  1255). 

591.     .     By  the  Patents  and  Designs  Act,   1914,  the  rights 

conferred  by  sec.  91  of  the  Patents  and  Designs  Act,  1907,  [Supp.  13, 
p.  246],  on  a  person  who  has  applied  for  protection  for  any  invention, 
design,  or  trade-mark  in  a  foreign  state,  are  made  to  extend  to  his  legal 
personal  representatives  and  assignees. 

694.  .  The  plaintiffs  were  the  owners  of  a  patent  for  improve- 
ments in  wireless  telegraphy  apparatus,  and  the  defendants  sold  an 
apparatus  which  for  electrical  purposes  was  identical  with  an  apparatus 
previously  held  to  be  an  infringement  of  the  plaintiffs'  patent,  except 
for  the  introduction  into  the  primary  circuit  of  two  additional  spark 
gaps  and  a  through  charging  coil,  the  presence  of  the  latter  being  con- 
sequent on  the  introduction  of  the  two  spark  gaps.  It  was  held  that 
the  defendants'  apparatus  was  an  infringement  of  the  plaintiffs'  patent 
{Marconi  v.  Helsby  Wireless  Telegraph  Co.,  1914,  31  E.  P.  C.  399; 
30  T.  L.  K.  688). 

602.     .     If  a  patentee  desires  to  claim  a  general  principle  it 

must  appear  clearly  in  the  claim  as  that  claim  is  stated,  and  must  not 
be  left  to  an  inference  resting  on  a  general  review  of  the  specification, 
or  a  general  search  among  the  language  employed  therein  for  the  meri- 
torious element  of  principle  or  idea  {Ridd  Milking  Machine  Co.  v. 
Simplex  Milking  Machine  Co.,  [1916]  2  A.C.  550;'85  L.  J.  P.O.  211 
—P.O.). 

612.     .     The  patent-ee  of  a  process  for  increasing  the  keeping 

quality  of  compounds  containing  unstable  oxygen,  such  as  hydrogen 
peroxide  and  certain  solutions,  consisting  in  adding  thereto  alkali 
pyrophosphates,  before  1913  granted  licences  for  the  use  of  the  process 
for  the  term  of  a  patent  with  a  condition  that  the  licensees  should, 
during  the  continuance  of  the  licence,  purchase  all  the  pyrophosphates 
used  by  them  in  their  hydrogen  peroxide  baths  for  certain  bleaching 
purposes,  from  the  patentee's  agent.  It  was  held  that  the  condition 
was  void  as  a  breach  of  sec.  38  of  the  Patents  and  Designs  Act,  1907 
(Sarason  v.  Frenay,  [1914]  2  Ch.  474;  83  L.  J.  Ch.  909— C.A.).  , 

613.     .     After  the  issues  have  been  defined  by  the  defence,  the 

plaintiff  cannot  resist  discovery  on  the  ground  that  no  prima  facie  case 
has  been  shown   by  the  defence    [British   Thomson-Houston   Co.   v. 
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Duram,  84  L.  J.  Ch.  327;  59  S.  J.  160).  For  specific  application  of  this 
rule,  see  the  same  case  on  appeal,  [1915]  1  Ch.  823;  84  L.  J.  Ch.  816 
— C.A. 

618.  .  The  grounds  of  opposition  to  a  petition  for  a  com- 
pulsory licence  under  sec.  24  of  the  Patents  and  Designs  Act,  1907, 
are  not  a  "  written  proceeding  requiring  particulars  "  within  Order  XIX. 
rule  7  of  the  E.  S.  C.,  and  particulars  of  them  cannot  be  ordered  {In  re 
Rohin  Electric  Lamp  Co.  (No.  1),  [1914]  2  Ch.  461 ;  84  L.  J.  Ch.  49). 

618.     .     The  words  "  the  reasonable  requirements  of  the  public 

shall  not  be  deemed  to  have  been  satisfied"  in  sub-section  5  of  section  24 
of  the  Patents  and  Designs  Act,  1907,  should  be  read  "  shall  be  deemed 
not  to  have  been  satisfied  "  (In  re  Rohin  Electric  Lamp  Co.  (No.  2), 
[1915]  1  Ch.  780;  84  L.  J.  Ch.  500.). 

619.     .     By  the   Pat-ents   and  Designs  Act,   1914,   the  rights 

conferred  by  sec.  91  of  the  Pat-ents  and  Designs  Act,  1907,  on  a  person 
who  has  applied  for  protection  for  any  invention,  design,  or  trade-mark 
in  a  foreign  State,  are  made  to  extend  to  his  legal  representatives  and 
assignees. 

643.  Pawn ;  Pawnbroker. — The  Navy  (Pledging  of  Certificates,  &c.) 
Act,  1914,  extends  to  persons  in  the  Naval  Forces  the  provisions  of 
sec.  156  of  the  Army  Act  relating  to  the  purchase  from  soldiers  of 
regimental  necessaries,  equipment,  stores,  &c.,  also  to  the  pledging  or 
disposal  of  naval  certificates. 

651.  Pay  and  Pensions. — The  Injuries  in  War  (Compensation) 
Act,  1914,  enables  an  Order  in  Council  to  frame  a  scheme  as  to  pensions 
and  grants  to  be  paid  to  persons  (not  being  officers  or  seamen  in  the 
Navy  or  officers  or  soldiers  in  the  Army  or  Marines)  in  respect  of  injuries 
suffered  by  them  while  employed  afloat  in  connection  with  warlike 
operations  and  in  case  of  death  to  their  widows  or  dependants.  The 
Injuries  in  War  Compensation  Act,  1914  (Session  2),  extends  the  above 
Act  to  persons  employed  ashore  out  of  the  United  Kingdom. 

681.     .     The  Army  Pensions  Act,  1914,  provides  that  pensions 

payable  in  respect  of  military  service  shall  be  issued  in  advance  at  such 
intervals  (not  exceeding  three  weeks)  as  the  Army  Council  may  direct. 
The  Act  is  not  to  apply  to  pensions  granted  before  the  passing  thereof. 
Furthermore,  where  a  soldier  enlisted  before  the  Act  dies  while  in 
receipt  of  a  pension  a  sum  not  exceeding  three  months'  pension  may  be 
paid  to  his  personal  representai^ves. 

654.  Payment. — Creditors  wrote  to  their  debtor  reminding  him 
that  48L  would  soon  become  due,  and  concluding:  "  Please  return  this 
notice  when  remitting."  The  debtor  posted  to  his  creditors  a  packet 
registered  but  not  insured,  containing  481.  in  Treasury  notes.  The 
packet  was  stolen  by  the  lift-boy  of  the  building  in  which  the  creditors' 
offices  were  situated,  and  was  never  received  by  the  creditors.  It  was 
held  that  although  the  creditors  had  requested  the  debtor  to  send  the 
48L  by  post,  yet  the  request  was  not  to  send  that  sum  by  post  in  any 
form  that  the  debtor  might  choose,  but  to  send  it  by  post  in  such  an 
ordinary  way  as  was  appropriate  to  a  sum  of  that  amount;  and  that, 
as  the  sending  through  the  post  of  so  large  a  sum  as  48L  in  Treasurj^ 
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notes  was  not  usual,  the  debtor  was  not  entitled  to  a  declaration  that 
he  had  paid  the  debt  (Mitchell-Henry  v.  Norwich  Union  Life  Insurance 
Society,  Lim.,  87  L.  J.  K.B.  695;  [1918]  2  K.B.  67— C.A.). 

661.  Payment  into  and  out  of  Court. — A  defendant  may  not  pay 
money  into  Court  denying  liability  and  also  pay  money  into  Court 
admitting  liability  without  indicating  in  respect  of  which  part  of  the 
claim  he  does  each  of  these  things  (Chapman  v.  Westerhy,  1914, 
58  S.  J.  340).     For  the  facts  in  this  case,  see  post,  p.  241. 
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24.  Peerage. — The  Assembly  held  at  Westminster  on  May  29,  1290, 
which  was  summoned  by  Edward  I.  and  was  an  assembly  of  barons  and 
bishops  only,  was  not  a  fully  constituted  Parliament  so  as  to  found  a 
claim  to  a  hereditary  peerage  by  proof  that  an  ancestor  of  the  claimant 
had  received  a  writ  of  summons  to  the  Assembly  and  had  taken  his  seat 
therein  (Saint  John  Barony,  [1915]  A.C.  282;  30  T.  L.  E.  640— H.L.). 

29.  Penal  Servitude. — The  Criminal  Justice  Administration  Act, 
1914,  provides  that  an  order  under  the  Penal  Servitude  Act,  1891, 
sec.  4  (2),  remitting  any  of  the  requirements  imposed  by  sees.  5  and  8 
of  the  Prevention  of  Crimes  Act,  1871,  in  the  case  of  convicts  under 
licence  or  persons  subject  to  police  supervision,  may  be  made  condi- 
tional upon  the  observance  of  conditions  specified  in  the  order,  and 
upon  contravention  of  any  such  condition  the  licence  may  be  revoked 
by  the  Secretary  of  State  (sec.  26  (1) ).  It  is  also  provided  that, 
contrary  to  sec.  11  of  the  Penal  Servitude  Act,  1853,  upon  revocation 
of  a  licence  the  convict  may  be  arrested  without  warrant  (sec.  26  (2) ). 

31.  Penalty. — Ketail  dealers  had  agreed  not  to  sell  goods  of  a 
wholesale  manufacturer  at  prices  less  than  those  set  out  in  the  current 
price  list  of  the  manufacturers,  and  not  to  sell  to  certain  persons  whom 
the  manufacturers  had  decided  not  to  supply,  and  to  pay  51.  for  each 
article  sold  in  breach  of  the  agreement.  It  was  held  that  the  stipula- 
tion was  for  liquidated  damages  (Dunlop  Pneumatic  Tyre  Co.  v.  New 
Garage  and  Motor  Co.,  [1915]  A.C.  79;  83  L.  J.  K.B.  1574;  30  T.  L.  R. 
625— H.L.). 

31.     .     The  plaintiffs  agreed  with  the  defendant  to  sell  to  him 

their  motor  cars  for  sale  by  him  in  a  certain  district,  the  defendant 
undertaking  not  to  sell  any  car  or  parts  thereof  below  a  certain  price, 
and  agreeing  to  pay  to  the  plaintiffs  250L  for  every  breach  of  this  under- 
taking. It  was  held  that  the  250L  was  a  penalty  and  not  liquidated 
damages,  as  different  breaches  of  the  agreement  by  the  defendant  might 
cause  to  the  plaintiffs  damages  largely  varying  in  amount  (Ford  Motor 
Co.  (EngUnd)  v.  Armstrong,  59  S.  J.  362;  31  T.  L.  R.  267). 

35.  Pension. — The  Superannuation  Act,  1914,  amends  the 
Superannuation  Acts,  1834  to  1909,  by  allowing  the  Treasury  to  grant 
gratuities  to  the  personal  representatives  of  deceased  Civil  servants, 
without  probate  or  letters  of  administration,  and  in  other  respects. 

35.  .  "Where  a  Civil  servant  has  been  granted  a  superannua- 
tion allowance,  the  decision  of  the  Commissioners  of  the  Treasury  as  to 
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the  amount  thereof  is  final  and  cannot  be  reviewed  by  a  Court  of  law 
{Yorke  V.  Regem,  [1915]  1  K.B.  852;  84  L.  J.  K.B.  947). 

51.  Perils  of  the  Sedi.— Butler  v.  Wildman,  1820,  3  Barn.  &  Aid. 
398,  was  distinguished  in  Kacianoff  v.  China  Traders  Insurance  Co., 
[1914]  3  K.B.  1121;  83  L.  J.  K.B.  1393,  where  cargo  insured  against 
war  risks  was  discharged  and  sold  (after  notice  of  abandonment  which 
the  underwriters  refused  to  accept),  instead  of  being  detained,  because 
the  underwriters  objected  to  its  going  forward  in  face  of  a  blockade. 
It  was  held  that  under  the  circumstances  there  had  been  no  loss  of 
cargo  by  a  peril  insured  against. 

52.  Perjury. — It  is  an  offence  under  sec.  4  (1)  (b)  of  the  Perjury 
Act,  1911,  [Supp.  13,  p.  534],  to  give  what  purports  to  be  a  certificate 
under  an  Act  relating  to  registration  and  which  can  be  used  under 
such  an  Act,  even  though  it  be  not  proved  that  it  was  given  with  the 
intention  that  it  should  be  used  under  such  an  Act  {E.  v.  Ryan  {No.  1), 
1914,  110  L.  T.  779;  30  T.  L.  R.  242— CCA. ). 

52.  .  On  a  charge  of  subornation  of  perjury  the  corrobora- 
tion necessary  under  sec.  13  of  the  Perjury  Act,  1911,  [Supp.  13, 
p.  535],  may  be  afforded  by  the  facts  of  the  case.  One  witness  will 
suffice  to  prove  that  the  accused  made  certain  statements  on  oath,  but 
additional  evidence  is  required  to  prove  that  the  statements  were  false 
(R.  V.  Threlfall,  1914,  111  L.  T.  168— CCA.). 

55.     .     At  a  Court  of  summary  jurisdiction  the  appellant,  a 

milk  dealer,  was  prosecuted  under  the  Food  and  Drugs  Act,  1875,  for 
selling  milk  which  was  deficient  in  fat.  When  the  case  was  called  on 
he  pleaded  guilty,  but  afterwards,  before  sentence  was  passed,  in  con- 
sequence of  a  remark  made  by  the  prosecutor,  he  went  into  the  box 
and  made  a  statement  on  oath  which  he  knew  to  be  untrue.  He  was 
convicted  of  perjury,  and  now  appealed  against  his  conviction.  It  was 
held,  first,  that  sec.  2  of  the  Criminal  Evidence  Act,  1898,  is  not 
exhaustive,  and  does  not  prevent  an  accused  person  giving  evidence 
on  his  own  behalf  at  a  time  other  than  that  mentioned  in  the  section. 
Secondly,  that  proceedings  on  a  charge  continue  until  sentence  is 
passed,  and  that  therefore  the  false  statement  of  the  appellant  was 
made  at  a  stage  in  the  proceedings  at  which  he  could  lawfully  be 
sworn  under  sec.  1  of  the  Criminal  Evidence  Act,  1898.  And  thirdly, 
that  the  statement  was  intended,  and  was  calculated,  to  influence  the 
Justices  in  fixing  the  penalty  to  be  inflicted,  and  was  therefore 
material  in  the  proceedings  within  sec.  1  of  the  Perjury  Act,  1911. 
The  conviction  for  perjury  was  therefore  affirmed  (Rex  v.  Wheeler, 
86  L.  J.  K.B.  40;  [1917]  1  K.B.  283— CCA.). 

64.  Perpetuity ;  Perpetuities,  Rule  Against. — In  re  Norton;  Norton 
V.  Norton,  [Supp.  13,  p.  548],  was  considered  in  In  re  Hewett's  Settle- 
ment; Hewett  V.  Eldridge,  [1915]  1  Ch.  810;  84  L.  J.  Ch.  715),  where 
it  was  held  that  the  rule  that  a  limitation  ulterior  to  or  expectant  on  a 
limitation  which  may  infringe  the  rule  against  perpetuities  is  itself  void 
applies  although  the  subsequent  limitation  consists  of  life  interests  only, 
and  although  it  is  to  persons  in  being  at  the  date  when  the  settlement 
came  into  operation. 

64.     .     The  grant  of  a  reversionary  lease  to  commence  at  a 

period  more  than  twenty-one  years  from  the  date  of  the  grant  confers 
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a  vested  interest  which  is  not  void  under  the  rule  against  perpetuities 
(Mann,  Grossman  &  Paulin,  Lim.  v.  Land  Registrar,  87  L.  J.  Ch.  81 ; 
[1918]  1  Ch.  203). 

65.     .     By  a  settlement  dat^d  May  13,  1892,  real  estate  was 

conveyed  to  two  trustees  on  trust  during  a  term  of  twenty-one  years 
from  the  date  of  the  settlement  to  make  certain  payments,  and  ' '  at  the 
expiration  of  the  said  term  of  twenty-one  years  "  to  sell  the  property. 
It  was  held  that  the  term  of  twenty-one  years  determined,  and  the 
trust  for  sale  arose,  at  the  same  identical  moment,  and  that  the  trust 
for  sale  was  therefore  valid  and  effectual  {English  v.  Cliff,  [1914] 
2  Ch.  376;  83  L.  J.  Ch.  850). 

65.     .     The  perpetuity  rule  applies  to  copyholds  {In  re  Clarke 's 

Settlement  Trust;  Wanklyn  v.  Streatfeild,  [1916]  1  Ch.  467;  85  L.  J. 
Ch.  592). 

67.     .     A  testator  left  his  residuary  estat-e  to  be  used  so  far  as 

it  might  go,  in  the  maintenance  of  his  dwelling  house,  with  power  to 
sell  the  real  estate  and  devote  the  proceeds  to  such  maintenance.  It 
was  held  that  as  there  was  no  definite  limit  assigned  to  the  duration 
of  the  discretionary  trust  it  was  void  as  tending  to  a  perpetuity  {Kennedy 
V.  Kennedy,  [1914]  A.C.  215;  83  L.  J,  P.C.  63— P.C). 

68.     .     By  his  will  the  testator  gave  certain  hereditaments  upon 

trust  to  pay  the  rents  and  profits  to  his  niece  Emily  Johnson  during 
her  life,  and  after  her  decease  for  all  the  children  of  his  niece  who 
should  attain  the  age  of  twenty-one  years,  and  "  in  case  either  of  them 
shall  die  after  attaining  the  age  of  twenty-one  years  the  shares  of  those 
so  dying  shall  be  equally  divided  between  their  children  or  issue  who 
shall  attain  the  age  of  twenty-one,  and  in  case  there  shall  be  no  child 
or  other  issue  of  the  said  Emily  Johnson  who  shall  attain  the  age  of 
twenty-one  years,  then  I  direct  that  the  same  hereditaments  shall  be 
sold  and  equally  divided  between  all  the  brothers  and  sisters  of  the  said 
Emily  Johnson  who  shall  be  then  living  share  and  share  alike  as  tenants 
in  common  and  the  issue  of  such  as  shall  have  died  leaving  issue  upon 
attaining  the  age  of  twenty-one  years  so  that  children  shall  in  all  cases 
take  their  deceased  parent's  share  equally  divided  between  them  ":  — 
Held,  that  the  limitations,  by  way  of  remainder,  except  to  children  of 
Emily  Johnson  who  should  attain  twenty-one  years,  were  void  for 
remoteness  {In  re  Johnson;  Pitt  v.  Johnson,  1914,  111  L.  T.  130; 
30  T.  L.  R.  505— C. A.). 

70.  .  Land  was  settled  by  deed,  in  the  events  which  hap- 
pened, to  the  use  of  the  widow  of  J.  F.,  a  bachelor,  for  life,  and  then 
to  the  issue  of  J.  F.  J.  F.  married,  and  died  leaving  a  widow  and  one 
child.  It  was  held  that  the  limitation  to  the  issue  after  the  life  of 
the  widow  was  void  as  offending  against  the  rule  against  double  possi- 
bilities {In  re  Park's  Settlement;  Foran  v.  Bruce,  [1914]  1  Ch.  595; 

83  L.  J.  Ch.  528).  The  foregoing  decision  was,  however,  not  followed 
in  In  re  Bullock's  Will  Trusts;  Bullock  v.  Bullock,  [1915]  1  Ch.  493; 

84  L.  J.  Ch.  463,  where  a  testator  gave  a  life  interest  in  one-third  of 
his  residue  to  his  niece  I.,  a  spinster,  and  after  her  death  the  same  to 
be  paid  to  any  husband  she  might  marry  for  his  life,  and  after  the  death 
of  both  to  hold  one-third  in  trust  for  the  children  of  I.  attaining  twenty- 
one,  and  if  the  said  I.  should  die  without  leaving  a  child  or  there  should 
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be  no  child  of  the  said  I.  who  should  attain  a  vested  interest,  then  in 
trust  for  the  children  of  another  niece  S.,  and  I.  married  but  died 
without  issue.  It  wae  held  that  the  gift  was  good,  and  that  even  if  it 
had  been  held  to  be  void,  the  gift  to  the  children  of  the  niece  S.  was 
good  as  an  alternative  and  severable  gift.  In  In  re  Graham;  Taylor 
V.  Baker,  [1916]  2  Ch.  413;  85  L.  J.  Ch.  646,  the  latter  of  the  above 
decisions  was  followed  in  preference  to  the  former. 

78.     .     A  testator  by  his  will  directed  the  income  of  certain 

shares  in  a  company  to  be  paid  to  the  directors  as  a  contribution  to  the 
holiday  expenses  of  the  workpeople  in  one  of  the  company's  depart- 
ments. It  was  held  that  the  bequest  was  not  a  good  charitable  gift, 
and  was  void  as  being  a  perpetuity  (In  re  Drummond;  Ashworth  v, 
Drummond,  [1914]  2  Ch.  90;  83  L.  J.  Ch.  817). 

75.     .     There  is  no  rule  of  construction  that  where  there  is  no 

direct  bequest  to  a  class,  but  only  a  direction  to  divide  amongst  them 
when  the  youngest  attains  a  certain  age,  the  share  of  each  member 
of  the  class  does  not  vest  until  he  has  attained  that  age  (In  re  Lodwig  ; 
Lodwig  v.  Evans,  [1916]  2  Ch.  26;  85  L.  J.  Ch.  585— C.A.). 

95.     .     The    Statutory    Companies    (Redeemable    Stock)    Act, 

1915,  enables  certain  statutory  companies  to  issue  redeemable  prefer- 
ence shares,  stock,  debentures,  or  debenture  stock,  subject  to  the 
conditions  set  out  in  the  Act. 

97.  Petition  of  Right.— Servants  of  the  Crown,  whether  incor- 
porated or  not,  cannot  be  sued  in  their  official  capacity  for  torts  com- 
mitted by  them  {Roper  v.  Works  and  Public  Buildings  Commissioners, 
[1915]  1  K.B.  45;  84  L.  J.  K.B.  219). 

97.     .     A  petition  of  right  by  a  retired  Civil  servant  with  respect 

to  a  claim  for  a  pension  or  to  the  basis  on  which  his  pension  should  be 
calculated  cannot  be  entertained  by  the  Courts,  but  is  a  matter  for 
decision  by  the  Treasury  (Yorke  v.  Begem,  [19151  1  K.B.  852;  84  L.  J. 
K.B.  947). 

97.  .  Where  a  petition  of  right  is  presented  under  the  Peti- 
tions of  Right  Act,  1860,  the  Court  has  power  under  sec.  7  of  the  Act 
to  order  the  petition  to  be  tried  without  a  jury,  notwithstanding  that, 
if  the  proceeding  had  been  an  action  between  subject  and  subject, 
either  party  would  have  been  entitled  to  trial  by  jury  {Marconi's  Wire- 
less TelegTraph  Go.  v.  Rex,  87  L.  J.  K.B.  242;  [1918]  1  K.B.  193— 
C.A.). 

97.     .     An  action  by  a  subject  against  a  servant  of  the  Crown 

for  a  declaration  as  to  the  meaning  of  a  contract  made  by  him  on  behalf 
of  the  Crown  is  not  maintainable,  any  more  than  an  action  on  the  con- 
tract itself  would  be  maintainable,  the  subject's  remedy  being  by 
petition  of  right  {Hosier  Brothers  v.  Derby  {Lord)  (Secretary  of  State 
for  War),  87  L.  J.  K.B.  1009;  [1918]  2  K.B.  671— C.A.). 

109.  Petty  Sesslons.—B oulter  v.  Kent  Justices,  [1897]  A.C.  556; 
66  L.  J.  Q.B.  787,  was  followed  in  Huish  v.  Liverpool  Justices,  [1914] 
1  K.B.  109;  83  L.  J.  K.B.  133,  post,  under  Public  Entertainments. 

117.  Pilots;  Pilotage. — A  ship,  which  was  not  an  excepted  ship, 
in  the  performance  of  her  charterparty  had  to  proceed  to  Dover  to 

365 


Vol.  XI.  PILOTS.  118-136 

receive  orders  as  to  her  port  of  discharge.  She  passed  Dungenees,  and 
proceeded  to  Dover,  vi^here  she  stopped  for  half  an  hour  about  a  quarter 
of  a  mile  outside  the  end  of  the  Admiralty  Pier,  when  a  boat  came  out 
of  the  port  with  orders  for  her  to  proceed  to  Hamburg,  to  which  port 
she  immediately  proceeded.  It  was  held  that  the  ship,  by  stopping 
outside  the  port  of  Dover  for  orders,  was  making  use  of  that  port  within 
the  meaning  of  sec.  11  of  the  Pilotage  Act,  1913,  [Supp.  13,  p.  552], 
{Cannell  v.  Laivther,  Latta  &  Co.,  [1914]  3  K.B.  1135;  83  L.  J.  K.B. 
1832). 

118.     .     A  pilot  was  allowed  to  be  in  control  of  the  plaintiff's 

ship  by  her  master  for  his  own  convenience,  and  negligently  ran  her 
ashore.  The  pilot  was  not  to  be  paid  for  piloting  the  ship  until  she 
reached  a  certain  point  which  was  beyond  where  the  accident  occurred. 
It  was  held  that  although  the  pilot  was  negligent,  the  master  had  no 
right  to  give  up  control  of  the  vessel  to  an  unpaid  pilot,  and  was  guilty 
of  contributory  negligence  in  so  doing,  and  the  owners  therefore  could 
not  succeed  in  their  action  {The  Bonvilston,  1914,  30  T.  L.  R.  311). 

119.     .     Upon  the  question  of  what  circumstances  will  entitle 

a  pilot  to  salvage,  see  The  Bedebum,  [1914]  P.  146;  83  L.  J.  P.  109). 

136.     .     In  a  compulsory  pilotage  district  the  fact  that  a  pilot 

duly  licensed  for  that  district  is  paid  a  salary  or  bonus  by  the  owners 
of  a  line  of  steamships  as  one  of  their  appropriated  pilots,  in  addition 
to  his  ordinary  pilotage  fees,  does  not  make  the  pilot  the  servant  of  the 
shipowners  so  as  to  make  them  responsible  for  the  negligent  navigation 
by  him  of  one  of  their  vessels  {The  Campania,  1914,  30  T.  L.  R.  608). 

136.     .     Two  steam  vessels  which  came  into  collision  in  a  fog 

were  both  going  at  full  speed,  and  neither  stopped  on  hearing  a  whistle 
forward  of  the  beam.  The  first  steam  vessel  was  compulsorily  in  charge 
of  an  English  pilot,  and  the  look-out  forward  had  reported  that  he  had 
heard  a  whistle  ahead,  and  the  officers  on  the  bridge  gave  the  pilot  no 
information,  and  the  pilot,  not  hearing  the  whistle  and  paying  no  atten- 
tion to  the  report,  had  continued  at  full  speed.  It  was  held  that  the 
above  facts  did  not  shew  a  failure  on  the  part  of  the  officers  of  the  first 
vessel  to  render  the  pilot  all  the  assistance  which  he  was  entitled  to, 
and  therefore  the  owners  were  not  precluded  from  availing  themselves 
of  the  defence  of  compulsory  pilotage  {The  Ape,  [1916]  P.  303;  84  L.  J. 
P.  81 ;  31  T.  L.  R.  244— C.A.). 

136.     .     In  a  collision  action,  in  which  the  Court  found  that  the 

cause  of  the  collision  was  the  improper  starboarding  of  the  defendants' 
vessel,  the  defendant  shipowners  pleaded  compulsory  pilotage.  General 
evidence  was  given  on  their  behalf  that  the  pilot  gave  the  navigation 
orders  and  that  his  orders  were  obeyed;  but,  so  far  from  proving  that 
the  starboarding  was  the  sole  fault  of  the  pilot,  the  defendants  denied 
in  their  pleadings  and  in  their  evidence  that  such  starboarding  ever 
took  place.  It  was  held,  after  a  full  review  of  authorities  on  the  onus 
of  proof,  that  the  defence  of  compulsory  pilotage  failed  {The  Benue, 
[1916]  P.  88;  85  L.  J.  P.  161). 

136.  .  The  military  commander  of  a  British  Army  of  occupa- 
tion has  authority  to  issue  an  order  making  pilotage  compulsory  for  the 
waters  of  such  occupied  territory,  at  least  for  the  purpose  of  securing 
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* '  the  safety  of  his  means  of  communication  ' ' ;  and  after  proof,  by  the 
owners  of  the  wrongdoing  ship,  of  the  issue  of  such  an  order,  the  onus 
is  on  the  other  side  of  showing  that  a  pilot  employed  in  pursuance  of 
such  order  does  not  supersede  the  master  in  the  navigation  of  the  vessel 
{The  Andoni,  87  L.  J.  P.  28;  [1918]  P.  14). 

136.     .     Section  14  of  the  Pilotage  Act,  1913,  which  provides 

that,  notwithstanding  any  Pilotage  Order  under  the  Act,  any  area  in 
which  pilotage  was  not  compulsory  at  the  passing  of  the  Act  shall  be 
deemed  an  area  in  which  pilotage  is  not  compulsory  for  the  purpose  of 
determining  the  liability  of  the  owner  or  master  of  a  ship  for  loss  or 
damage  arising  out  of  her  navigation,  applies  only  to  prevent  a  subse- 
quent provision  from  making  pilotage  compulsory  for  the  purpose  stated 
in  pilotage  areas,  and  does  not  apply  so  as  to  take  away  the  defence  of 
compulsory  pilotage  under  sec.  633  of  the  Merchant  Shipping  Act, 
1894,  from  particular  ships  which  may  happen  to  navigate  these  areas 
{The  Mickleham,  87  L.  J.  P.  165;   [1918]  P.  166— C.A.). 

136.     .     Section   605   of   the   Merchant   Shipping   Act,    1894, 

which  exempted  from  compulsory  pilotage  any  ship  "  passing  through 
any  pilotage  district  in  the  United  Kingdom  on  a  voyage  between  two 
places  both  situate  out  of  that  district,"  was  repealed  by  sec.  60  and 
Schedule  II  of  the  Pilotage  Act,  1913,  which  latter  statute  also  by 
sec.  15  abolishes,  on  and  after  January  1,  1918,  the  defence  of  com- 
pulsory pilotage;  but  by  sec.  59  of  the  Pilotage  Act,  1913,  it  is  pro- 
vided that  any  exemptions  from  compulsory  pilotage  in  force  at 
the  time  of  the  passing  of  the  Act  shall  remain  in  force,  notwithstand- 
ing anything  in  the  Act  or  any  repeal  effected  by  the  Act,  until 
provision  is  made  by  the  pilotage  order  or  by-law  superseding  any 
such  exemptions.  A  steamship,  which  was  in  collision  within  the 
London  Pilotage  District  while  on  a  voyage  between  two  places 
both  situate  out  of  that  district,  was  held  on  the  facts  partly 
to  blame;  but  the  fault  in  her  navigation  was  attributed  solely  to  the 
pilot  who  was  in  charge  of  her.  Her  owners  contended  that  the 
employment  of  the  pilot  was  compulsory  by  law.  It  was  held  that, 
as  no  provision  had  been  made  superseding  it,  the  exemption  from 
compulsory  pilotage  given  by  sec.  605  of  the  Merchant  Shipping  Act, 
1894,  was  continued  in  force  by  sec.  59  of  the  Act  of  1913,  and  there- 
fore the  plea  of  compulsory  pilotage  failed  {The  Stranton,  86  L.  J.  P. 
141;  [1917]  P.  177). 

149.  Plan. — A  piece  of  land  was  accurately  described  in  a  deed  of 
conveyance  by  dimensions  and  occupation,  but  with  reference  to  a  plan 
which  included  an  additional  small  strip  of  land.  It  was  held  that  the 
plan  should  prevail,  and  the  liability  of  the  conveying  party  under  the 
covenants  implied  by  his  conveying  ' '  as  beneficial  owner  ' '  extended  to 
cover  the  additional  strip  not  included  in  the  description  {Eastwood  v. 
Ashton,  [1915]  A.C.  900;  84  L.  J.  Ch.  671— H.L. 

169.  Pleading;  Pleadings. — For  an  example  of  paragraphs  in  a 
defence  struck  out  as  embarrassing,  see  London  Corporation  v.  Horner, 
1914,  111  L.  T.  512;  78  J.  P.  229. 

169.     .     When  a  statement  of  claim  in  an  action  is  delivered 

out  of  time  but  before  an  application  to  dismiss  the  action  for  want 
of  prosecution  has  been  heard,   the  statement  of  claim  so  delivered 
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cannot  be  treated  as  a  nullity,  and  there  is  accordingly  no  power  under 
Order  XXVII.  to  make  an  order  on  the  application  dismissing  the 
action   {Lyon,   Urn.   v.   Sturges   &   Co.,  87  L.   J.    K.B.    494;    [1918] 

1  K.B.  326— C.A.). 

170.     .     An  action  was  brought  by  a  person  of  unsound  mind, 

not  so  found  by  inquisition,  by  her  next  friend,  to  recover  documents  in 
the  hands  of  the  defendants.  The  defendants  by  their  defence  alleged 
that  the  plaintiff  was  not  of  unsound  mind,  and  that  they  held  the 
documents  on  her  behalf.  It  was  held  that  the  issue  of  the  sanity  of 
the  plaintiff,  or  the  authority  of  her  representatives,  could  not  be  raised 
on  the  pleadings  {Richmond  v.  Branson,  [1914]  1  Ch.  968;  83  L.  J. 
Ch.  749). 

173.     .     A  defendant,  by  one  paragraph  of  his  defence,  paid 

money  into  Court  admitting  liability,  and  by  another  paragraph  of  his 
defence  paid  money  into  Court  denying  liability.  The  plaintiff  made 
more  than  a  single  claim.  It  was  held  that  one  of  the  paragraphs  must 
be  struck  out  and  that  the  defence  must  specifically  state  with  regard 
to  which  claim  of  the  plaintiff  the  money  was  paid  into  Court  {Chapman 
V.  Westerby,  1914,  58  S.  J.  340). 

185.  Pluralities. — In  a  scheme  drawn  up  under  sec.  26  of  the 
Pluralities  Act,  1838,  the  words  "  other  ecclesiastical  dues,  offerings, 
and  emoluments  "  were  held  not  to  include  tithes  {Bolam  v.  Algood, 
1914,  110  L.  T.  8;  30  T.  L.  K.  46— C. A.). 

194.  Police,  Borough. — The  Police  Eeservists  (Allowances)  Act, 
1914,  and  the  Police  Constables  (Navy  and  Military  Service)  Act,  1914, 
authorise  the  grant  out  of  police  funds  of  certain  allowances  and 
gratuities  in  respect  of  police  who  are  navy  or  military  reservists  and 
who  are  called  out  for  service  with  the  army  or  navy. 

196.  Police,  County. — As  to  the  power  of  a  chief  constable  to 
bind  the  county  to  pay  for  the  housing  and  feeding  of  imported  police, 
see   Glamorgan  Coal  Co.  v.   Glamorganshire   County   Council,    [1916] 

2  K.B.  206;  85  L.  J.  K.B.  1193— C.A. 

197.     .     See  the  Police  Eeservists  (Allowances)  Act,  1914,  and 

the  Police  Constables  (Navy  and  Military  Service)  Act,  1914,  supra. 

207.  Police,  Metropolis.— The  Metropolitan  Police  (Employment 
in  Scotland)  Act,  1914,  extends  the  Metropolitan  Police  Act,  1860,  to 
Scotland  so  as  to  authorise  the  employment  of  the  Metropolitan  Police 
in  naval  establishments  in  Scotland. 

223.  Poor;  Poor  Law. — The  appellant  claimed  superannuation 
allowance  under  the  Poor  La-vy  Officers  Superannuation  Act,  1896.  The 
Judge  found  as  a  fact  that  the  plaintiff  (against  whom  no  suggestion 
was  made  of  any  offence  of  a  fraudulent  character)  had  been  guilty  of 
irregularities  with  regard  to  the  moneys  collected  by  him.  On  appeal  it 
was  held  that  the  words  "  grave  misconduct  "  in  sec.  7  were  not  limited 
by  the  preceding  words  "  offence  of  a  fraudulent  character,"  and  that 
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the  irregularities  of  the  plaintiff  were  capable  of  amounting  to  "  grave- 
misconduct  "  within  the  meaning  of  the  section  {Poad  v.  Scarborough 
Guardians,  [1914]  3  K.B.  959;  84  L.  J.  K.B.  209;  111  L.  T.  491— C. A.).. 

278.     .     Where  a  child  under  the  age  of  sixteen  resides  with  hi&; 

father  in  a  parish  under  such  circumstances  that  he  would  acquire  a 
status  of  irremovability,  and,  after  a  period  of  three  y»ears,  a  settlement 
in  the  parish,  the  mere  fact  that  the  father  has  during  that  period 
received  poor  relief  will  not,  in  the  absence  of  evidence  that  the  child 
has  shared  in  such  relief,  disqualify  the  child  from  acquiring  a  settle- 
ment in  the  parish  (Tewkesbury  Union  v.  Upton-on-Severn  Union, 
[1913]  3  K.B.  475;  83  L.  J.  K.B.  37). 

278.     .     A  pauper,  bom  in  1898  in  Paddington,  was  the  lawful 

son  of  parents  who  resided  there  from  the  date  of  his  birth  till  July, 
1904,  and  by  virtue  of  section  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  both  the  parents  and  the  son  had  respectively 
acquired  settlements  in  Paddington.  From  November,  1904,  till  June, 
1911,  the  pauper  resided  at  St.  Joseph's  Home,  Enfield,  in  the 
Edmonton  Union,  but  neither  his  father  nor  his  mother  was  ever 
resident  at  Enfield.  In  March,  1913,  the  pauper  became  chargeable 
to  the  Westminster  Union,  whose  guardians  obtained  an  order  of 
Justices  adjudging  that  he  was  settled  in  Paddington.  Upon  the 
question  as  to  whether  the  pauper  was  irremovable  during  his  residence 
at  Enfield  and  had  thus  acquired  a  settlement  in  that  parish,  it  was  held 
that  his  residence  at  Enfield  conferred  no  new  settlement  on  the  pauper 
{Paddington  Union  v.  Westminster  Union,  [1915]  2  K.B.  644;  84  L.  J. 
K.B.  1727). 

278.     .     W.  N.,  a  pauper  lunatic,  was  bom  on  September  12, 

1890.  He  resided  with  his  parents  for  a  continuous  period  of  nearly 
four  years — namely,  from  October,  1894,  until  September,  1898 — in 
the  parish  of  H.,  in  the  D.  Union,  in  such  circumstances  that  he  and 
his  parents  were  at  the  latter  date  legally  settled  in  that  parish. 
Subsequently  he  resided  with  his  parents  from  December  2,  1901,  to 
April  24,  1905,  in  the  parish  of  I.  in  the  B.  Union.  During  one  week 
of  this  period  of  residence — namely,  from  October  21  to  October  28, 
1902 — his  father  was  confined  as  a  patient  in  a  hospital  in  another 
parish  in  the  B.  Union.  It  was  held  that,  while  the  week  spent  by  the 
father  in  the  hospital  broke  the  continuity  of  the  father's  residence 
in  the  parish  of  I.  for  the  purpose  of  acquiring  a  settlement 
therein,  and  he  did  not  therefore  acquire  such  a  settlement,  W.  N. 
acquired  an  independent  settlement  in  the  parish,  since  he  resided  con- 
tinuously therein  for  the  period  necessary  to  acquire  a  settlement — 
namely,  from  December  2,  1901,  to  April  24,  1905 — and  in  such 
manner  and  in  such  circumstances  in  each  of  the  years  of  such  resi- 
dence as  would  render  him  irremovable  from  the  parish,  the  effect  upon 
his  position  of  his  father's  stay  in  hospital  in  1902  being  merely  to 
postpone  his  becoming  irremovable  in  that  year  until  his  father  became 
irremovable  {Daventry  Union  v.  Coventry  Union,  86  L.  J.  K.B.  276; 
[1917]  1  K.B.  289). 

281.     .     A  deserted  married  woman  can  acquire  a  settlement  of 

her  own  and  apart  from  her  husband's  settlement,  by  virtue  of  the 
joint  operation  of  sec.  3  of  the  Poor  Eemoval  Act,  1861,  and  sec.  34 
of  the  Divided  Parishes  and  Poor  Law  Amendment  Act,   1876   (St. 
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Matthew,  Bethnal  Green,  Guardians  v.  Paddington  Guardians,  [1913] 
1  K.B.  508;  83  L.  J.  K.B.  43— C.A.). 

318.  Portugal. — The  Anglo-Portuguese  Commercial  Treaty  Act, 
1914,  gives  statutory  effect  to  the  treaty  of  commerce  set  out  in  the 
'Schedule  to  the  Act.  See  Chitty's  Annual  Statutes  for  1914.  The 
Anglo-Portuguese  Commercial  Treaty  Act,  1916,  after  reciting  that 
the  above-mentioned  treaty  had  not  yet  been  ratified,  and  that  in 
•order  to  give  effect  to  its  intention  it  was  expedient  further  to  limit  the 
use  of  the  description  "  port  "  as  applied  to  wine,  provides  that  the 
description  "  port  "  applied  to  wine  the  produce  of  Portugal,  imported 
into  the  United  Kingdom,  shall  be  deemed  to  be  a  false  trade  descrip- 
tion within  the  meaning  of  the  Merchandise  Marks  Act,  1887,  if  the 
wine  on  importation  into  the  United  Kingdom  was  not  accompanied  by 
:a  certificate  issued  by  the  competent  Portuguese  authorities  to  the 
-effect  that  it  was  a  wine  to  which  by  the  law  of  Portugal  the  description 
"  port  "  may  be  applied:  Provided  that  it  shall  be  a  good  defence  to 
;any  proceedings  in  respect  of  such  a  description  as  aforesaid  if  it  is 
proved  that  the  wine  to  which  the  description  is  applied  is  intended 
solely  for  exportation  from  the  United  Kingdom  (sec.  1  (1) ). 

328.  Possession. — By  his  will  made  in  1844  the  testator  devised 
his  real  estates  to  the  use  of  his  wife  for  life,  with  remainder,  in  the 
events  that  happened,  to  the  use  of  his  niece's  son  in  tail  male.  He 
bequeathed  the  furniture  and  plate  in  and  about  his  mansion-house 
at  the  time  of  his  death  to  trustees  "  upon  trust  to  permit  the  same 
from  time  to  time  to  go  and  be  held  and  enjoyed  with  the  said 
mansion-house  so  far  as  the  rules  of  law  and  equity  permit  by  the  per- 
son or  persons  who  for  the  time  being  shall  be  entitled  to  the  possession 
of  my  real  estates  by  virtue  of  this  my  will  yet  so  that  the  said  furniture 
plate  .  .  .  shall  not  vest  absolutely  in  or  become  the  property  of  any 
child  of  my  said  niece  .  .  .  unless  such  child  shall  attain  the  age  of 
twenty-one  years."  The  son  of  the  testator's  niece  attained  twenty- 
one  years  but  died  in  the  lifetime  of  the  tenant  for  life.  It  was  held 
that  the  will  contained  no  clear  directions  that  the  chattels  should  only 
become  the  property  of  the  first  tenant  in  tail  who  obtained  actual 
possession  of  the  real  estates,  that,  in  the  absence  of  apt  words,  the 
rule  was  that  chattels  settled  so  as  to  be  held  and  enjoyed  by  the 
person  entitled  from  time  to  time  to  the  possession  of  settled  real 
estates  vested  in  the  tenant  in  tail  immediately  on  birth,  and  that, 
although  the  moment  of  vesting  was  postponed  in  this  case,  yet  the 
chattels  vested  absolutely  in  the  son  of  the  testator's  niece  on  his 
attaining  the  age  of  twenty-one  years  {In  re  Lewis's  Will  Trusts;  Busk 
V.  Lewis,  87  L.  J.  Ch.  652;  [1918]  2  Ch.  308). 

346.  Post  Office  (The).— The  Post  Office  and' Telegraph  Act,  1915, 
enables  the  Postmaster-General  to  vary  the  statutory  limits  for  postal 
and  telegraph  rates,  and  also  amends  the  law  relating  to  construction. 
See  also  the  Telegraph  (Construction)  Act,  1916. 

346.     .     The  Post  Office  Act,  1918,  provides  that  proviso  (b) 

to  sub-sec.  (1)  of  sec.  2  of  the  Post  Office  Act,  1908,  shall  have  effect 
as  though  for  the  words  "  for  an  inland  postcard  shall  not  exceed  one 
halfpenny  "  in  paragraph  (i)  thereof  there  were  substituted  the  words 
**  for  an  inland  postcard  shall  not  exceed  one  penny,"  and  as  though 
for  paragraph   (ii)  thereof  there  were  substituted  the  following  para- 
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graph  :  * '  (ii)  for  an  inland  book  packet  shall  not  exceed — if  the  packet 
is  not  over  one  ounce  in  weight,  one  halfpenny;  if  the  packet  is  over 
one  ounce  and  not  over  two  ounces  in  weight,  one  penny;  if  the  packet 
is  over  two  ounces  in  weight,  one  penny  for  the  first  two  ounces,  and 
one  halfpenny  for  every  two  ounces  or  fractional  part  of  two  ounces 
over  and  above  the  first  or  any  additional  two  ounces." 

393.  Powers.— /m.  re  Cohen;  Brookes  v.  Cohen,  [1911]  1  Ch.  37; 
80  L.  J.  Ch.  208,  [Supp.  13,  p.  575],  was  distinguished  in  In  re  Hollands- 
Holland  V.  Clapton,  [1914]  2  Ch.  595;  84  L.  J.  Ch.  389;  112  L.  T.  27, 
where  it  was  held  that  where  an  appointment  is  exercised  in  favour  of 
the  object  of  a  power  but  subject  to  conditions  in  favour  of  persons  who 
are  not  objects  of  the  power,  if  there  is  a  genuine  appointment  to  the 
object  of  the  power,  the  appointment  is  good  but  the  conditions  are  void, 
but  if  there  is  no  such  genuine  appointment,  but  the  real  object  of  the 
appointment  is  for  purposes  foreign  to  the  power,  the  whole  appointment 
is  fraudulent  and  void,  even  if  the  real  purposes  of  the  appointment 
were  communicated  to  and  assented  to  by  the  nominal  appointee. 

393.     .     An  attempt  by  the  donee  to  delegate  to  trustees  a 

discretionary  power  of  maintenance  and  education  is  wholly  inoperative 
{In  re  Greenslade ;  Greenslade  v.  McCowen,  [1915]  1  Ch.  155;  84  L.  J. 
Ch.  235 ;  59  S.  J.  105).  See  also  on  the  subject  of  delegation  of  powers, 
In  re  Joicey ;  Joiceij  y.  EUiott,  [1915]  2  Ch.  115;  84  L.  J.  Ch.  618— C. A. 

393.     .     An  appointment  made  in  pursuance  of  a  power  given 

by  a  settlement  in  favour  of  objects  of  the  power,  subject  to  a  defeasance 
in  case  a  condition  is  performed,  such  condition  not  being  one  to  be 
performed  by  the  appointees,  but  to  be  performed  if  at  all  by  third 
parties,  over  whose  actions  the  appointees  had  no  control,  with  the 
mtention  that  iipon  the  performance  of  the  condition  the  funds  should 
go  upon  the  trusts  limited  by  the  settlement  in  default  of  appointment, 
is  not  invalid  as  being  a  fraud  on  the  power,  there  being  no  intention 
to  secure  a  benefit  for  some  person  not  an  object  of  the  power  {Vatcher 
V.  Paull,  [1915]  A.C.  372;  84  L.  J.  P.C.  86— P.C). 

394.     .     An  estate  was  given  in  trust  to  pay  the  income  to  the 

husband  of  the  testatrix  until  death  or  re-marriage,  with  power  to  apply 
such  portion  of  the  capital  as  he  thought  fit  for  his  own  use  and  benefit* 
so  long  as  he  was  in  receipt  of  the  income.     It  was  held  that  this  power 
was  not  exercisable  by  will  {In  re  Ryder;  Burton  v.  Kearsley,  [1914J 
ICh.  865;  83  L.  J.  Ch.  653). 

394.     .     A  testatrix  domiciled  in  France,  who  had  a  general 

testamentary  power  of  appointment  over  personalty,  executed  an 
unattested  will,  valid  according  to  French  law  and  admitted  to  probate 
in  England.  The  will  contained  no  specific  reference  to  the  power,  but 
the  testatrix  bequeathed  all  "  property  and  rights  "  comprised  in  her 
estate  to  certain  persons  and  cancelled  "  any  testamentary  or  other 
disposition  "  which  she  might  have  made  previously.  The  testatrix 
died  in  1912.  It  was  held  that  the  testatrix  had  sufficiently  indicated 
an  intention  to  execute  the  power  and  to  invoke  the  aid  of  English  law ; 
but  that,  apart  from  such  indications,  sec.  27  of  the  Wills  Act,  1837, 
would  apply,  and  the  power  would  have  been  duly  executed,  had  the 
wiU  contained  nothing  but  a  general  bequest  {In  re  Simpson;  Coutts  & 
Co.  V.  Church  Missionary  Society,  [1916]  1  Ch.  502;  85  L.  J.  Ch.  329). 
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394.     .     Where  a  testatrix  who  vaUdly  appointed  settled  funds 

by  her  will  makes  a  codicil  partially  revoking  the  appointment  in  order 
to  appoint  trustees  to  be  held  upon  trust's  for  the  same  appointee,  and 
the  codicil  is  void  for  infringing  the  rule  against  perpetuities,  the  earlier 
appointment  by  will  holds  good.  It  is  a  question  of  the  intention  of 
the  testatrix;  and  as  the  codicil  is  clearly  designed  to  give  the  same 
benefit,  only  with  greater  security,  the  intention  to  benefit  the  appointee 
is  evident  {In  re  Bernard's  Settlement;  Bei-nard  v.  Jones,  [1916] 
1  Ch.  552;  85  L.  J.  Ch.  414). 

394.     .     Under  a   marriage  settlement   property   was  held   in 

trust  for  such  person  and  purposes  as  the  wife  should  by  will  "  exe- 
cuted in  such  manner  as  to  be  valid  according  to  the  law  of  her  domicil 
or  by  any  writing  purporting  to  be  a  will  or  codicil  executed  in  such 
manner  that  the  same  would  be  valid  as  such  according  to  the  law  of 
England  if  she  was  at  the  time  of  her  death  domiciled  in  England  " 
appoint.  The  settlement  contained  "a  declaration  that  the  rights  of  all 
parties  claiming  thereunder  should  be  construed  according  to  the  law 
of  England.  From  the  time  of  her  marriage  until  her  death  the  wife 
was  domiciled  in  France,  and  while  under  the  age  of  twenty-one  years 
she  executed  a  holograph  will,  valid  according  to  the  law  of  France, 
whereby  she  appointed  her  husband  her  "  legataire  universel."  Accord- 
ing to  French  law  a  married  woman  over  sixteen  and  under  twenty -one 
can  only  dispose  of  one-half  of  the  property  which  she  could  have  dis- 
posed of  if  she  had  been  twenty-one.  It  was  held  that  the  will  was  a 
valid  exercise  of  the  power,  but  that  owing  to  the  restriction  imposed 
by  French  law,  it  Qnly  operated  to  pass  one-half  of  the  property  com- 
prised in  the  settlement  {In  re  Lewal;  Gould  v.  Lewal,  87  L.  J.  Ch. 
588;  [1918]  2  Ch.  391). 

394,  .  A  bequest  of  "  all  my  shares  in  the  Halifax  Corpora- 
tion New  Market  Consolidated  Stock  "  is  a  bequest  of  "  personal  pro- 
perty described  in  a  general  manner  "  within  the  meaning  of  sec.  27  of 
the  Wills  Act,  1837,  and  is  effectual  not  only  as  a  specific  bequest  of  a 
certain  sum  of  that  stock  belonging  to  the  testatrix  at  the  time  of  her 
death,  but  also  as  an  execution  of  her  general  testamentary  power  of 
appointment  over  another  sum  of  the  same  stock,  so  as  to  pass  both 
sums  to  the  legatee  thereof;  for  the  description  of  the  subject-matter 
%>f  the  specific  bequest  was  in  such  general  terms  as  to  be  applicable 
to  the  shares  over  which  the  testatrix  had  a  general  power  of  appoint- 
ment as  well  as  to  the  shares  belonging  to  her  as  her  own  property 
{In  re  Doherty-Waterhouse;  Musgrave  v.  De  Chair,  87  L.  J.  Ch.  630; 
[1918]  2  Ch.  269). 

394.     .     A  donee  of  a  power  of  appointment  by  deed  or  will 

among  her  children  over  property  in  England,  who  was  domiciled  in 
Italy,  purported  to  exercise  such  power  by  a  writing  which  constituted 
a  valid  will  according  to  the  law  of  Italy,  but,  being  unattested,  did 
not  comply  with  English  law.  Letters  of  administration  with  the  will 
annexed  were  granted  out  of  the  Probate  Division  of  the  High  Court 
in  England.  It  was  held  that  the  power  of  appointment  had  been 
duly  exercised  {In  re  Wilkinson;  Butler  v.  Wilkinson,  86  L.  J.  Ch.  511; 
[1917]  1  Ch.  620). 

408.     Powers  in  Settlements  of  Personalty. — Where  a  testator  has 
appointed  certain  trustees  to  administer  a  trust  fund  of  personalty  the 
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donee  of  a  power  of  appointment  in  respect  of  that  fund  cannot,  in 
exercising  the  power,  substitute  new  trustees  for  those  appointed  by 
the  testator  (In  re  Mackenzie;  Bain  v.  Mackenzie,  [1916]  1  Ch.  125; 
85  L.  J.  Ch.  197). 

408.     .     A  testator  settled  a  twelfth  part  of  his  estate  upon 

trust  for  his  daughter  E.  for  life,  and  then  gave  her  a  power  to  appoint 
the  fund  amongst  her  children  and  remoter  issue  bom  in  her  lifetime, 
and  directed  that  in  default  of  and  subject  to  any  such  appointment 
the  fund  should  go  to  the  children  or  child  of  E.  who  attained  twenty- 
one  years  of  age,  or  married,  and  if  more  than  one  in  equal  shares. 
E.  had  only  one  son,  who  attained  the  age  of  twenty-one,  and  in  1900 
a  deed  of  separation  was  ent-ered  into  between  this  son  and  his  wife, 
to  which  E.  was  a  party.  The  deed  recited  that  these  three  parties 
had  agreed  that  a  petition  of  the  wife  for  judicial  separation  should  be 
dismissed  upon  the  terms  there  mentioned,  and  that  it  was  part  of 
those  terms  that  a  proper  deed  of  separation  and  arrangement  should 
be  executed,  that  the  son  should  make  the  allows ance  to  his  wife 
therein  mentioned,  and  that  E.  should  be  a  party  to  the  arrangement 
and  should  enter  into  the  covenant  thereinafter  contained.  There  was 
also  a  recital  that  the  son  was  entitled  to  a  twelfth  share  of  the  testa- 
tor's estate  in  reversion  expectant  on  his  mother's  death.  By  the 
operative  parts  of  the  deed  E.  covenanted  to  pay  an  annuity  of  200L 
to  the  son,  and  the  son  covenanted  to  pay  thereout  3L  a  week  for  the 
benefit  of  his  wife,  who  w^as  to  maintain  the  children.  The  son  also 
assigned  to  trustees  upon  the  trusts  there  mentioned  a  sum  of  10,000L 
"  to  be  raised  out  of  the  said  part  or  share  in  the  trust  funds  "  to 
which  he  was  "  entitled  in  reversion  as  aforesaid."  It  was  held  that 
the  deed  of  separation  operated  as  a  release  of  the  power  by  E.  to  the 
extent  of  10,000L,  but  not  to  any  further  extent  {In  re  Sugden;  Sugden 
V.  Walker,  86  L.  J.  Ch.  447;  [1917]  2  Ch.  92— C. A.). 

409.     .     Add  to  reference  to  In  re  Wood;  Wodehouse  v.  Wood, 

[Supp.  13,  p.  576],  83  L.  J.  Ch.  59— C. A. 

448.  Premises,  Dangerous.— Afj7/cr  v.  Hancock,  [1893]  2  Q.  B. 
177,  was  distinguished  in  Lucy  v.  Bawden,  [1914]  2  K.B.  318;  83  L.  J. 
K.B.  523,  post,  under  Staircase. 

461.  Prescription.— Under  sec.  1  of  the  Prescription  Act,  1832,  a 
right  of  common  appurtenant  is  not  taken  and  enjoyed  by  the  claimant 
for  sixty  years  within  the  meaning  of  that  section,  if  the  user  has  not 
been  acquiesced  in  by  the  owner  of  the  servient  tenement,  or  if  the 
claim  has  not  been  a  claim  to  a  profit,  but  only  a  claim  to  a  title  in 
the  soil.  The  doctrine  of  lost  grant  only  applies  where  the  enjoyment 
cannot  otherwise  be  reasonably  accounted  for  {Lijell  v.  Hothfield  {Lord), 
[1914]  3  K.B.  911;  84  L.  J.  K.B.  251;  30  T.  L.  R.  630). 

462.     .     The  plaintiffs  were  a  local  sanitary  authority,  and  in 

the  exercise  of  their  powders  they  used  a  considerable  quantity  of  land 
as  a  sewage  farm.  In  1908  they  discovered  that  the  defendants,  borax 
manufacturers,  were  discharging  from  their  works  into  the  plaintiffs' 
sewers  a  noxious  chemical  solution  which,  finding  its  way  on  to  their 
sewage  farm,  prejudicially  affected  the  application  to  the  land  of  the 
sewage  matter,  and  rendered  a  considerable  portion  of  their  farm 
sterile.     The  noxious  matter  was  of  such  a  nature  that  its  prejudicial 
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effect  would  not  be  perceptible  for  a  number  of  years.  The  plaintiffs 
asked  for  an  injunction  to  restrain  the  defendants  from  discharging  any 
noxious  chemical  solution  into  the  plaintiffs'  sewers.  The  defendants 
claimed  a  prescriptive  right.  It  was  held  that  time  did  not  begin  to 
run  against  the  plaintiffs  under  the  Prescription  Act,  1832,  prior  to 
1908  {Liverpool  Corporation  v.  Coghill  d  Son,  Lim.,  87  L.  J.  Ch.  186; 
[1918]  1  Ch.  307). 

462.     .     During  the  period  relied  on  by  persons  claiming  the 

right  of  access  of  light  to  windows  in  the  alleged  dominant  tenement, 
a  person  had,  for  more  than  the  time  required  to  render  that  period 
insufficient  to  establish  an  easement  of  light  under  the  Prescription  Act, 
1832,  been  the  yearly  tenant  of  the  rooms  in  that  tenement  lighted  by 
the  windows,  under  a  verbal  agreement  with  a  person  who  was  also 
during  the  tenancy  the  occupier  of  the  servient  tenement.  It  was  held 
that  as  the  tenancy  was  only  verbal,  the  access  of  light  during  its  con- 
tinuance was  not  "  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing,"  as  required  by 
sec.  3  of  the  Act,  and  that  the  existence  of  the  tenancy  did  not  prevent 
the  owners  of  the  dominant  tenement  from  acquiring  the  right  to  the 
access  of  light  through  the  windows  {MaUam  v.  Rose,  [1915]  2  Ch.  222 ; 
84  L.  J.  Ch.  934). 

471.  Presumptions. — When  the  Court  is  satisfied  that  a  will, 
which  has  been  lost  or  accidentally  destroyed,  was  duly  executed,  and 
has  before  it  evidence  of  its  contents,  albeit  partly  furnished  by  an 
interested  person,  it  may  pronounce  for  the  will  if  it  is  established 
that  there  was  a  proper  attestation  clause,  and  that  the  will  purported 
to  be  attested  by  two  witnesses,  although  there  is  no  evidence  available 
as  to  who  those  attesting  witnesses  in  fact  were,  and  they  cannot  be 
produced  {In  the  goods  of  Phibhs,  86  L.  J.  P.  81;  [1917]  P.  93). 

471.     .     Assuming  that  it  is  no  longer,  after  the  decision  in 

Fulton  V.  Andrew  (44  L.  J.  P.  17;  L.  R.  7  H.L.  448),  a  binding  rule 
in  law  that,  in  the  absence  of  fraud  or  the  suspicion  of  it,  a  capable 
testator,  who  reads  or  has  read  to  him  a  testamentary  paper,  which  he 
thereafter  executes,  must  be  taken  to  know  and  approve  all  its  con- 
tents, these  circumstances,  at  all  events,  afford  a  very  grave  and 
strong  presumption  of  knowledge  and  approval.  The  presumption, 
which  can  be  rebutted  only  by  the  clearest  evidence,  is  that  the  words 
which  have  been  read  over  to  and  signed  as  his  will  by  a  capable 
testator  are  his  will,  his  whole  will,  and  nothing  but  his  will ;  and  if  it 
is  alleged  that  they  represent  something  more  than  his  will,  the  excess 
must  be  established  beyond  all  doubt  not  to  be  his  will  before  it  can 
be  rejected  {Gregson  v.  Taylor,  86  L.  J.  P.  124;  [1917]  P.  256). 

473.     .     Where   the   case   for   the  prosecution   is   based   upon 

recent  possession  by  the  accused,  the  jury  should  be  directed  that 
in  the  absence  of  explanation  which  may  reasonably  be  true,  they  may 
find  the  accused  guilty  but  are  not  bound  to  do  so,  and  that  if  an 
explanation  be  given  which  may  reasonably  be  true,  although  the  jury 
are  not  convinced  of  its  truth,  they  ought  to  acquit  as  the  onus  is  on 
the  prosecution  to  establish  guilt  beyond  reasonable  doubt  {R.  v. 
Schama;  R.  v.  Ahramovitch,  1914,  84  L.  J.  K.B.  396;  31  T.  L.  R.  88 
— C.C.A.). 
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476.  Previous  Conviction. — The  Criminal  Justice  Administration 
Act,  1914,  provides  that  the  record  or  extract  by  which  a  conviction  may- 
be proved  under  sec.  18  of  the  Prevention  of  Crimes  Act,  1871,  may  in 
the  case  of  a  summary  conviction  consist  of  a  copy  of  the  minute  or 
memorandum  of  the  conviction  entered  in  the  Register  required  to  be 
kept  under  sec.  22  of  the  Summary  Jurisdiction  Act,  1879,  purporting 
to  be  signed  by  the  clerk  of  the  Court  by  whom  the  register  is  kept 
(sec.  28  (1) ).  . 

483.  Prime  Minister.  —  In  1917  Sir  Arthur  Lee  presented  an 
estate  to  the  nation  to  serve  as  a  country  residence  for  the  Prime 
Minister,  see  the  Chequers  Estate  Act,  1917. 

484.  Princes,  Rulers,  and  Peoples. — Defendants  were  entitled  to 
cancel  a  charterparty  in  the  event  of  "  restraint  of  princes."  At  the 
time  they  cancelled  the  charter  it  appeared  that  the  restraint  was  likely 
to  continue  so  long  as  to  destroy  the  object  of  the  adventure.  It 
happened  that  shortly  afterwards  the  restraint  was  unexpectedly 
removed  for  a  short  time,  and  the  adventure  could  in  fact  have  been 
carried  out.  It  was  held  that  the  defendants  were  entitled  to  act  upon 
reasonable  commercial  probabilities  at  the  time  they  had  to  decide 
what  to  do  {Emhiricos  v.  Retd  &  Co,,  [1914]  3  K.B.  45;  83  L.  J. 
K.B.  1348). 

484.     .     A  declaration  of  war  is  an  act  of  State  equivalent  to 

a  statute  prohibiting  intercourse  with  the  enemy  country,  and  amounts 
to  a  "  restraint  of  princes  "  within  the  meaning  of  the  peril  of  "  takings 
at  sea,  arrests,  restraints  and  detainments  of  all  kings,  princes  and 
people  of  what  nation,  condition  or  quality  soever,"  insured  against  in 
a  policy  of  marine  insurance.  Actual  physical  fordfe  is  not  necessary 
to  constitute  such  restraint  provided  that  the  State  has  power  to  enforce 
the  prohibition,  and  the  restraint  may  be  exercised  by  the  Government 
of  a  country  of  which  the  assured  is  a  subject,  provided  that  the  restraint 
is  not  imposed  for  a  violation  of  the  law  of  that  country  {British  and 
Foreign  Marine  Insurance  Co.  v.  Sanday  &  Co.,  [1916]  1  A.C.  650; 
85  L.  J.  K.B.  550— H.L.). 

484.     .     The  appellants,  British  merchants,  shipped  goods  on 

a  German  ship  to  be  carried  from  Calcutta  to  Hamburg,  and  there 
delivered.  The  goods  were  insured  with  the  respondents  against  perils, 
including  men-of-war,  enemies,  takings  at  sea,  arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  people.  Before  the  completion 
of  the  voyage  the  master  of  the  ship  heard  of  the  outbreak  of  war 
between  Great  Britain  and  France  and  Germany,  and  to  avoid  risk  of 
capture  by  British  or  French  cruisers  put  into  a  neutral  port,  and 
remained  there,  thereby  frustrating  the  adventure.  The  appellants 
gave  notice  of  abandonment,  and  claimed  under  the  policy  as  for  a 
constructive  total  loss.  It  was  held  that  the  loss  was  not  proximately 
caused  by  a  peril  insured  against  within  the  meaning  of  sec.  55  (1)  of 
the  Marine  Insurance  Act,  1906,  and  that  the  insured  could  not 
recover  under  the  policy  (Becker,  Gray  &  Co.  v.  London  Assurance 
Corporation,  87  L.  J.  K.B.  69;   [1918]  A.C.  101— H.L.). 

484.     .     A  ship  was  chartered  in  1912  for  a  term  of  five  years 

for  the  carriage  of  oil  under  a  time  charter,  the  owners  providing  and 
paying  the  captain  and  crew.     The  charter  contained  an  exception  of 
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"  restraint  of  princes,"  and  the  charterers  had  power  to  sub-let.  Two 
years  after  the  commencement  of  the  charter  the  ship  was  requisitioned 
by  the  British  Government  for  Admiralty  service,  and  used  as  a  troop- 
ship. It  was  held  that  the  foundation  of  the  commercial  enterprise 
contemplated  by  the  parties  had  not  been  destroyed  by  such  requisition, 
and  that  the  charterparty  had  not  been  determined  {Tamplin  Steamship 
Co.  V.  Anglo-Mexican  Petroleum  Products  Co.,  [1916]  2  A.C.  397; 
85L.  J.  K.B.  1389— H.L.). 

M4.     .     A  vessel  hired  by  charterers  under  a  time  charter  was 

requisitioned  by  the  Admiralty  from  the  shipowners,  and  kept  for  a 
period  in  its  employment,  at  a  lower  hire  and  on  different  terms  from 
those  in  the  original  charterparty.  The  charterers  refused  to  pay  the 
hire  during  this  period,  and  the  shipowners  claimed  the  right  to  with- 
draw the  vessel  from  the  charterers'  service.  A  mutual  exceptions 
clause  in  the  charterparty  provided  for  {inter  alia)  "  the  restraint  of 
princes,"  and  a  cesser  clause  for  the  cessation  of  hire  in  certain  events, 
but  not  for  restraint  of  princes.  The  charterers  brought  an  action 
against  the  shipowners  for  an  injunction  to  restrain  them  from  with- 
drawing the  vessel,  and  the  shipowners  counterclaimed  that  they  were 
entitled  to  withdraw  the  vessel  and  to  recover  the  hire.  It  was  held 
that  the  charterers  were  liable  to  pay  the  hire  under  the  charterparty 
while  the  vessel  was  employed  by  the  Admiralty,  and  that  the  ship- 
owners were  not  entitled  to  withdraw  the  vessel  from  the  charterers' 
service,  as  there  had  been  a  waiver  of  their  right  of  withdrawal  under 
the  charterparty  {Modern  Transport  Co.  v.  Duneric  S.S.  Co.,  [1917] 
1  K.B.  370;  86  L.  J.  K.B.  164— C. A.). 

485.     .     A  ship  was  hired  under  a  charterparty  which  provided 

'  *  that  no  voyage  be  undertaken  .  .  .  that  would  involve  risk  of  seizure 
or  capture  by  rulers  or  Governments."  It  was  held  that,  as  the  inten- 
tion of  the  parties  was  that  the  shipowner  should  not  be  bound  to 
undertake  any  voyage  which  would  expose  him  to  the  risk  of  having 
his  vessel  taken  out  of  his  possession  "  by  rulers  or  Governments," 
this  clause  justified  the  shipowner  in  refusing  to  proceed  on  a  voyage 
which  involved  risk  of  the  vessel  being  attacked  and  sunk  by  hostile 
submarines  {In  re  Tonnevold  and  Finn  Friis,  [1916]  2  K.B.  551; 
85  L.  J.  K.B.  1758). 

484.     .     The  plaintiffs,  owners  of  a  British  ship,  agreed  with 

charterers  to  carry  goods  from  Tampa,  in  Florida,  to  Hamburg.  On 
August  3,  1914,  the  ship,  on  sighting  the  Lizard,  was  warned  by  the 
Admiralty  to  take  the  goods  to  an  English  port,  and  on  the  next  day 
war  was  declared  between  Great  Britain  and  Germany.  The  continua- 
tion of  the  voyage  to  Hamburg  having  become  illegal  and  impossible, 
the  cargo  was  discharged  at  Runcorn  and  deposited  with  warehousemen, 
subject  to  a  lien  for  freight.  The  defendants,  owners  of  the  cargo, 
discharged  the  lien  under  protest,  and  took  their  goods  away.  In  a 
claim  by  the  plaintiffs  for  freight  to  Hamburg,  or,  alternatively,  freight 
pro  rata  itineris,  it  was  held  that  they  were  not  entitled  to  the  former 
because  they  had  not  completed  the  voyage,  nor  to  the  latter  because 
no  new  agreement  between  the  plaintiffs  and  defendants  to  give  and 
take  delivery  at  Runcorn  instead  of  Hamburg  could  be  inferred  from 
the  fact  that  the  defendants  had  taken  the  goods  at  Runcorn  {St.  Enoch 
Shipping  Co.  v.  Phosphate  Mining  Co.,  [1916]  2  K.B.  624;  86  L.  J. 
K.B.  74). 
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484.     .     By  a  contract  made  in  July,   1914,  the  respondents 

agreed  to  construct  for  the  appellants  certain  reservoirs  within  a  period 
of  six  years  at  an  agreed  price.  Clause  32  of  the  contract  provided 
that  "if  by  reason  of  any  difficulties,  impediments,  obstructions, 
oppositions,  doubts,  disputes,  or  differences,  whatsoever  and  howsoever 
occasioned,"  the  respondent  should,  in  the  opinion  of  the  engineer, 
have  been  unduly  delayed  or  impeded  in  the  completion  of  the  contract, 
he  might  grant  a  reasonable  extension  of  the  time  for  the  completion 
of  the  contract  "  without  thereby  prejudicing"  or  in  any  manner  affect- 
ing the  validity  of  the  contract."  Work  was  begun  under  the  contract 
in  July,  1914.  In  February,  1916,  the  Minister  of  Munitions,  acting 
under  the  Defence  of  the  Realm  Acts  and  Regulations,  ordered  the 
respondents  to  cease  work,  and  the  greater  part  of  their  plant  and 
materials  was  sold  and  removed  under  his  direction.  It  was  held  that 
the  performance  of  the  contract  having  been  rendered  illegal,  and  its 
object  frustrated,  by  an  interruption  which  vitally  and  fundamentally 
changed  the  conditions,  clause  32  of  the  contract  did  not  apply,  and  the 
contract  was  determined  (Metropolitan  Water  Board  v.  Dick,  Kerr  & 
Co.,  87  L.  J.  K.B.  370;  [1918]  A.C.  119— H.L.). 

484.     .     In  the  first  case,   by  a  charterparty  headed  "  Time 

Charter,"  the  plaintiffs  let,  and  the  defendants  hired,  the  s.s.  D.  for 
one  Baltic  round  at  the  rate  of  975L  per  calendar  month,  payable  half- 
monthly  in  advance.  The  charterparty  provided  (inter  alia)  that  in 
the  event  of  Great  Britain  or  other  European  Power  being  involved  in 
war  affecting  the  working  of  the  steamer  at  the  commencement  or 
during  the  currency  of  the  charterparty,  the  defendants  should  have 
the  option  of  cancelling  the  charter  or  insuring  the  steamer  against  all 
war  risks  for  full  value ;  and  that  the  acts  of  enemies  and  restraints  of 
princes  should  be  mutually  excepted.  The  D.  came  on  hire  on  July  4, 
1914,  and  the  defendants  paid  the  hire  for  the  first  month.  The  defen- 
dants let  the  ship  by  a  sub-charter  dated  July  2,  1914,  and  she  duly 
sailed  to  the  Baltic.  On  July  27  and  31  and  August  5  she  took  in  a 
cargo  of  timber  for  the  sub-charterers,  and  the  master  gave  bills  of 
lading,  which  were  held  by  the  sub -charterers.  War  having  broken  out 
between  Russia  and  Germany  on  August  1,  and  between  Great 
Britain  and  Germany  on  August  4,  it  was  impossible,  in  consequence 
of  the  orders  of  the  Russian  Government,  for  the  D.  to  leave  the 
Baltic  for  England  after  August  1,  at  which  time  she  was  wholly  unin- 
sured against  war  risks.  On  August  5  the  defendants  sent  a  telegram 
to  the  plaintiffs  in  these  terms :  ' '  We  hereby  notify  you  that  owing 
to  Great  Britain  being  at  war  affecting  the  working  of  the  D.,  we 
exercise  our  option  and  now  cancel  the  steamer's  charter  with  the 
proviso  that  we  reserve  our  claim  to  proportion  of  freight  to  cover  hire 
and  charges  already  paid,  and  also  reserving  our  right  to  claim  any 
other  losses  or  damages."  The  plaintiffs  brought  an  action  on 
November  6,  1914,  for  the  hire  of  the  vessel  to  November  4,  1914. 
In  the  second  case,  the  charterparty  was  in  the  same  form.,  and  the 
material  facts  were  very  similar,  except  that  the  steamship  A.  was 
chartered  for  two  "  Baltic  rounds,"  and  no  notice  of  cancellation  was 
given.  The  question  whether  the  charterers  were  liable  for  the  hire 
during  the  time  the  vessel  was  detained  at  Kotka,  a  Baltic  port,  was 
referred  to  arbitrators,  who  found  that  no  hire  was  due.  By  a  further 
award  they  found  that  the  vessel  could  not  have  proceeded  wdth  the 
voyage  in  such  time  as  that  the  commercial  adventure  would  not  have 
been  frustrated.     It  was  held  that  what  both  parties  to  the  charter- 
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parties  had  in  view  was  a  commercial  adventure — namely,  Baltic 
rounds;  that  the  delay  occasioned  was  of  such  indefinite  duration  as 
to  frustrate  entirely  the  commercial  adventures  contemplated;  that 
therefore  the  contract  between  the  parties  was  determined;  and  that 
consequently  the  shipowners  were  not  entitled  to  the  hire  which  they 
claimed.  It  was  held  further,  that  the  cancellation  clause  had  no 
application  in  the  events  which  had  happened  (Scottish  Navigation  Co. 
V.  Souter  &  Co.  Admiral  Shipping  Co.  v,  Weidner,  Hopkins  dt  Co., 
86  L.  J.  K.B.  336;  [1917]  1  K.B.  22— C. A.). 

iSi,     .     The  appellants  agreed  with  the  respondents  to  provide 

a  steamer  to  load  a  cargo  at  a  port  in  the  Sea  of  Azov  for  conveyance 
to  Japan.  Before  the  date  fixed  for  the  arrival  of  the  steamer  at  the 
port  of  loading  the  European  war  broke  out  in  August,  1914,  and  there 
was  a  reasonable  ground  for  believing  that  Turkey  would  become  in- 
volved in  the  war  and  that  the  Dardanelles  would  be  closed,  as  in  fact 
they  were  before  the  steamer  could  have  completed  her  loading  and  left 
the  Black  Sea.  The  appellants  accordingly  refused  to  send  a  steamer, 
and  the  respondents  were  unable  to  procure  another  vessel.  The  con- 
tract contained  a  penalty  clause  by  which  the  damages  for  non-perform- 
ance were  not  to  exceed  the  estimated  amount  of  freight.  It  was  held 
that  the  appellants  were  not  justified  in  cancelling  the  contract,  and 
that  the  respondents'  damages  were  the  value  of  the  cargo  on  arrival  in 
Japan  less  the  cost  of  insurance,  and  were  not  limited  by  the  penalty 
clause,  but  that  damages  paid  by  them  to  their  vendors  for  failure  to 
accept  the  cargo  were  too  remote  to  be  recovered  (Watts,  Watts  &  Co. 
V.  Mitsui  &  Co.,  86  L.  J.  K.B.  873;  [1917]  A.C.  227— H.L.). 

484.  .  A  steamship  belonging  to  the  suppliants  was  requisi- 
tioned by  the  Admiralty  under  the  terms  of  charterparty  T.99.C.  The 
Admiralty,  by  clause  25,  assumed  those  risks  which  would  be  excluded 
from  an  ordinary  English  policy  of  marine  insurance  by  such  a  clause  as 
the  following:  "  warranted  free  from  capture,  seizure,  and  detention 
and  the  consequences  thereof,  or  of  any  attempt  thereat,  piracy  ex- 
cepted, and  also  from  all  consequences  of  .  .  .  warlike  operations, 
whether  before  or  after  the  declaration  of  war."  In  December,  1915, 
the  steamship  was  employed  in  connection  with  the  evacuation  of 
Gallipoli.  She  was  navigating  on  a  dark  night  with  no  lights  showing, 
under  Admiralty  orders ;  and  although  a  good  look-out  was  being  kept, 
she  came  into  collision  with  a  French  battleship,  and  was  sunk.  The 
collision  could  not  have  been  avoided  by  any  care  and  skill  on  the 
part  of  those  on  board.  It  was  held  that  the  loss  of  the  steamship 
was  due  to  warlike  operations,  and  was  within  the  risks  assumed  by 
the  Admiraltv  (British  and  Foreign  Steamship  Co.  v.  Begem,  86  L.  J. 
K.B.  1392;  [1917]  2  K.B.  769). 

484.     .     The  plaintiffs  in  1913  and  1914  chartered  three  vessels 

from  the  defendants  for  five  years  from  the  date  of  delivery  for  employ- 
ment between  ports  in  East  Asia.  The  vessels  were  delivered  in  1913, 
1914,  and  1915.  In  1916  the  Admiralty  requisitioned  the  vessels,  the 
amount  of  the  Admiralty  hire  being  substantially  greater  than  that  of 
the  charterparty  hire.  The  Admiralty  charterparties  provided  that 
the  vessel  should  be  employed  between  such  ports  in  any  part  of  the 
world  as  the  Admiralt}^  might  direct.  In  an  action  by  the  plaintiffs  to 
recover  the  balance  of  the  hire  received  by  the  defendants  from  the 
Admiralty  after  deduction  of  the  charterparty  hire,  it  was  held  that, 
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as  it  could  not  be  assumed  that  the  war  would  last  till  the  date  of  the 
determination  of  the  charterparties,  or,  if  it  did  not,  that  the  Govern- 
ment would  assume  post-war  control  over  these  particular  vessels  till 
that  date,  the  requisitioning  of  the  vessels  by  the  Admiralty  did  not 
put  an  end  to  the  charterparties  {Chinese  Engineering  and  Mining  Co. 
V.  Sale  &  Co.,  86  L.  J.  K.B.  1465;  [1917]  2  K.B.  599). 

484.     .     There  may  be  a  restraint  of  princes  where  the  restraint 

operates,  and  can  only  operate,  in  the  case  of  a  ship,  upon  the  owner 
or  master,  ii  the  performance  of  the  contract  will  render  the  owner  or 
master  liable  to  pains  and  penalties — imprisonment  or  fine — and  the 
owner  or  master  is  within  the  jurisdiction  of  the  foreign  Government 
by  whose  law  the  performance  of  a  particular  contract  is  illegal 
(Fumess,  Withy  (^  Co.  v.  Rederiaktiebolaget  Banco  87  L.  J.  K.B.  11; 
[1917]  2  K.B.  873). 

484.     .     A  steamer  chartered  in  1914  by  the  plaintiffs  to  the 

defendants  for  eight  years  was  requisitioned  in  1915  on  the  terms  of 
the  Government  assuming  war  risks  on  her  ascertained  value.  The 
vessel  was  lost  by  war  risks  in  1917,  and  the  charterers  claimed  a 
share  in  any  sum  to  be  paid  in  respect  of  such  loss.  It  was  held  that 
they  were  not  entitled  to  any  part  of  the  sum  to  be  paid  on  the  ascer- 
tained value  {London  American  Maritime  Trading  Co.  v.  Rio  De 
Janeiro  Tramway,  Light,  and  Power  Co.,  86  L.  J.  K.B.  1470;  [1917] 

2  K.B.  611). 

486.  Principal  and  Agent. — A  del  credere  agent  is  not  personally 
responsible  for  the  due  performance  of  the  contract  so  as  to  entitle  the 
seller  to  call  upon  him  to  litigate  any  disputes  arising  under  the  contract 
between  the  seller  and  the  buyer  {Gabriel  v.  Churchill  &  Sim,  [1914] 

3  K.B.  1272;  84  L.  J.  K.B.  233;  58  S.  J.  140;  30  T.  L.  K.  658— C.A.). 

501.  .  The  defendants,  theatrical  agents,  obtained  an  engage- 
ment for  the  plaintiff  at  a  music  hall,  negligently  misrepresenting  to  her 
the  amount  of  the  weekly  takings,  upon  which  her  remuneration  was 
based.  In  an  action  for  damages  for  breach  of  contract,  it  was  held 
that  the  plaintiff  was  entitled  to  damages  for  the  time  lost  by  her  based 
on  the  average  value  of  that  time  to  her,  but  was  not  entitled  to  the 
amount  based  on  what  she  would  have  made  had  the  representations 
been  true,  because  that  would  have  involved  the  introduction  of  specu- 
lation into  the  chain  of  causation  {Johnston  v.  Braham  &  Campbell, 
Lim.,  [1917]  1  K.B.  586;  86  L.  J.  K.B.  613— C. A.). 

509.,    .     By   an   agreement   of   May,    1916,    the   plaintiff   was 

appointed  manager  of  four  of  the  branches  of  the  defendants'  business. 
His  remuneration  was  to  be  a  commission  of  15  per  cent,  of  the  net 
profits  of  the  four  branches  taken  together.  In  calculating  the  com- 
mission payable  to  the  plaintiff,  the  defendants  claimed  to  deduct  a 
proportionate  amount  of  the  excess  profits  duty  payable  in  respect  of 
the  profits  of  their  business  before  arriving  at  the  net  profit  of  these 
four  branches.  It  was  held  that  the  defendants  were  not  entitled  to 
deduct  the  proportionate  excess  profits  duty  in  respect  of  the  four 
branches  in  calculating  the  net  profit  of  the  four  branches  for  the 
purpose  of  computing  the  plaintiff's  commission  {Thomas  v.  Hamlyn 
d  Co.,  86  L.  J.  K.B.  1009;  [19171  1  K.B.  527). 
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509.     .     Where  A.  agrees  to  travel  and  obtain  orders  for  B. 

for  an  indefinite  period,  and  B.  agrees  in  writing  to  pay  A.  by  way  of 
commission  half  profits  on  receipt  of  orders,  the  same  to  apply  to 
repeats  on  any  accounts  introduced  by  A.,  and  B.  t-erminates  the  con- 
tract, A.  is  entitled  to  commission  on  orders  given  after  the  determina- 
tion of  the  contract  by  customers  introduced  by  him;  but  he  is  not 
entitled  to  notice  of  the  intention  of  B.  to  determine  the  contract 
{Levy  V.  GoUhill  (^  Co.,  86  L.  J.  Ch.  693;  [1917]  2  Ch.  297). 

510.     .     A  house  agent  was  instructed  by  a  principal  to  find  a 

tenant  for  or  purchaser  of  a  house.  The  agent  failed  to  find  a  purchaser, 
but  found  a  tenant.  The  agent  was  paid  commission  on  this  letting. 
At  the  end  of  the  three  years  the  tenant's  wife  bought  the  house.  In 
an  action  in  the  County  Court  by  the  agent  to  recover  commission  on 
the  sale,  the  Judge  found  that  the  introduction  of  the  tenant  by  the 
agent  was  not  the  effective  cause  of  the  subsequent  sale.  It  was  held 
that  the  evidence  justified  such  finding  (Nightingale  v.  Parsons,  [1914] 
2  K.B.  621;  83  L.  J.  K.B.  742— C.A.). 

510.     .     If  a  company  by  a  written  agreement  employ  an  agent 

at  a  commission  for  a  fixed  term,  and  within  that  term,  through  no 
fault  of  its  own,  is  wound  up,  the  agent  is  not  entitled  to  compensation 
for  loss  of  commission  after  the  date  of  the  winding-up,  but  to  commis- 
sion only  upon  such  business  as  the  company  in  fact  carries  on  during 
his  employment  {In  re  Newman,  Lim.;  RaphaeVs  Claim,  [1916] 
2  Ch.  309;  85  L.  J.  Ch.  625— C. A.). 

510.  .  By  an  agreement  made  December  27,  1915,  in  con- 
sideration of  the  plaintiff  subscribing  for  1,000  11.  shares  in  a  limited 
company,  and  introducing  certain  new  classes  of  goods  for  manufacture 
by  the  company,  the  company  appointed  him  their  sole  agent  for  such 
goods  in  the  United  Kingdom,  India,  and  the  Colonies  for  the  term  of 
seven  years  (if  he  should  live  so  long),  and  thereafter  until  either  party 
should  determine  the  agreement  by  six  months'  notice.  The  agent 
was  to  do  his  best  to  obtain  orders,  which  were  to  be  communicated 
at  once  to  the  company,  the  company  having  the  power  of  approving 
or  rejecting  the  orders.  The  agent  was  to  accept  orders  subject  to 
confirmation  by  the  company,  but  the  company  were  not  to  withhold 
unreasonably  confirmation  thereof.  Commission  was  payable  to  the 
agent  upon  goods  delivered  by  the  company  and  paid  for.  The  com- 
pany, being  short  of  capital,  tried  to  raise  it  through  the  agent,  and 
having  failed  to  do  so,  and  being  insolvent,  went  into  voluntary 
liquidation  and  ceased  to  accept  orders  from  the  agent,  and  finally  sold 
their  business.  The  agent  claimed  damages  for  breach  of  contract  to 
employ  him  as  agent  for  seven  years.  It  was  held  that  there  was  no 
implied  term  in  the  agreement  that  the  agreement  was  subject  to  the 
company  continuing  to  carry  on  the  business,  and  that  the  agreement 
was  to  employ  the  plaintiff  as  agent  for  seven  years,  and  that,  on  the 
facts  of  the  case,  including  the  voluntary  liquidation,  the  company 
had  repudiated  the  agreement,  and  the  plaintiff  was  entitled  to 
damages  for  breach  of  contract  {Reigate  v.  Union  Manufacturing  Co. 
(Ramshottom),  87  L.  J.  K.B.  724;   [1918]   1  K.B.  592— C. A.)., 

512.     .     An  engineer  was  employed  by  a  company  to  make  a 

report  on  the  company's  affairs,  and  in  the  course  of  the  report  he  made 
allegations  in  respect  of  which  one  of  the  directors  brought  an  action 
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against  him  for  libel.  Ultimately  owing  to  non-compliance  by  the 
plaintiff  with  an  order  for  security  for  costs,  judgment  was  signed  for 
the  defendant,  the  engineer.  He  was  held  entitled  to  be  indemnified 
by  the  company  for  the  amount  of  hie  costs  {In  re  Famatina  Develop- 
ment Coi-poration,   [1914]  2  Ch.  271;  84  L.  J.  Ch.  48— C. A.). 

512.     .     The  indemnity  to  which  the  agent  is  entitled  in  such 

a  case  as  the  foregoing  is  for  costs  taxed  as  between  solicitor  and  client 
{Williams  v.  Lister  &  Co.,  1914,  109  L.  T.  699— C. A.). 

623.     .     Where  a  defendant  has  made  a  statement  untrue  to 

his  knowledge  to  induce  another,  whom  he  does  not  believe  to  know  its 
untruth,  to  act  upon  it,  and  that  other  has  acted  upon  it  in  ignorance 
and  to  his  damage,  the  maker  of  the  false  representation  cannot  pro- 
tect himself  by  proving  that  the  agent  of  the  other  knew  of  the  untruth, 
the  knowledge  of  the  agent  not  having  been  acquired  in  the  course  of  his 
employment  for  the  principal  {WelU  v.  Smith,  [1914]  3  K.B.  722; 
83  L.  J.  K.B.  1614). 

528.     .     An  undisclosed  principal  cannot  sue  on  a  contract  in 

his  own  name  when  the  terms  of  the  contract  are  inconsistent  with  such 
a  right  {Dunlop  Pneumatic  Tyre  Co.  v.  Selfridge  &  Co.,  [1915] 
A.C.  847;  84  L.  J.  K.B.  1680— H.L.). 

529.     .     The  plaintiffs  brought  from  the  defendants  sixty  tons 

of  aniline  oil,  f.o.b.  Manchester,  to  be  delivered  by  instalments.  The 
contract  was  headed:  "From  Messrs.  H.  O.  B.  &  Co.  for  and  on 
behalf  of  Messrs.  S.  B.,  Ehode  Island,  United  States,"  but  was  signed 
"  H.  0.  B.  &  Co."  At  the  date  of  the  contract  there  was  an  obliga- 
tion to  disclose  the  destination  of  the  goods.  It  was  held  that  the 
plaintiffs  were  parties  to  the  contract,  and  that  the  words  at  the  head 
of  the  contract,  "  for  and  on  behalf  of  S.  B.,  Rhode  Island,  United 
States,"  were  to  be  treated  as  if  they  were  a  memorandum  of  the 
destination  of  the  goods  {Brandt  &  Co.  v.  Morris  &  Co.,  [1917]  2  K.B. 
784— C. A.). 

529.  .  A  contract  made  by  agents  on  behalf  of  foreign  prin- 
cipals was  in  the  following  form :  ' '  Contract  by  which  our  principals 
sell  through  the  agency  of  S.  &  T.,  Lim.,  wood  brokers,  Liverpool,  and 
Messrs.  M.  G.  &  Co.,  of  Liverpool,  buv,  the  wood  goods  specified  below. 
...  By  authority  of  our  Principals/ (Signed)  S.  &  T.,  Lim.,  C.  T.  T., 
Managing  Director,  as  Agents."  The  buyers  brought  an  action  against 
S.  &  T.,  Lim,,  for  damages  for  alleged  non-delivery  of  the  wood.  It 
was  found  as  facts  that  the  name  of  the  foreign  principals  of  S.  &  T., 
Lim.,  was  not  disclosed  to  the  buyers,  and  that  S.  &  T.,  Lim.,  had 
authority  to  make  the  contract  on  behalf  of  their  foreign  principals  and 
to  pledge  their  credit.  It  was  held  that  the  contract  made  the  undis- 
closed foreign  principals  of  S.  &  T.,  Lim.,  and  not  that  firm  themselves, 
parties  to  it  as  sellers ;  that  if  there  was  a  general  custom  of  merchants, 
by  which  an  agent  contracting  for  an  undisclosed  foreign  principal 
makes  himself  personally  liable,  it  was  a  custom  by  which  he  made 
himself  alone  liable,  to  the  exclusion  of  his  principal,  and  was  there- 
fore inconsistent  with,  and  excluded  by,  the  above  contract ;  and, 
consequently,  that  the  buyers  could  not  recover  against  S.  &  T.,  Lim. 
(Miller,  Gihh  ^  Co.  v.  Smith  d  Tyrer,  Lim.,  86  L.  J.  K.B.  1259;  [1917] 
2  K.B.  141— C.A.). 
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533.     .     The  plaintiffs  recovered  judgment  against  a  company, 

and  the  chairman  of  the  company  signed  a  document  stating  that  in 
consideration  of  the  plaintiffs  suspending  proceedings  against  the 
company  he  agreed  "  on  behalf  of  "  the  company  to  pay  151.  in  three 
days  and  the  balance,  including  costs,  in  three  months.  It  was  held 
that  this  agreement  was  made  by  the  chairman  as  agent  for  the 
company,  and  that  he  was  not  personally  liable  upon  it  {Avery  v. 
Charlesworth,  1914,  31  T.  L.  R.  52-^.A.). 

539.     .     On  the  right  of  an  agent  to  sue  personally  on  a  contract, 

see  Jordeson  &  Co.  v.  London  Hardwood  Co.,  1914,  110  L.  T.  666; 
19  Com.  Cas.  161. 

561.  Principal  and  Surety. — In  re  Giles;  Jones  v.  Pennefather, 
[1896]  1  Ch.  956;  65  L.  J.  Ch.  419,  was  not  followed  in  In  re  Beavan; 
Davies,  Banks  &  Co.  v.  Beavan,  [1913]  2  Ch.  595;  83  L.  J.  Ch.  109, 
[see  Supp.  13,  p.  337]. 

571.  Prison. — In  addition  to  the  various  classes  of  prison  men- 
tioned in  the  article  and  to  reformatories,  industrial  schools,  and 
Borstal  institutions,  the  Criminal  Justice  Administration  Act,  1914, 
may  order  detention  under  certain  circumstances  within  the  precincts 
of  the  Court  itself  or  at  a  police  station  (sec.  12)  or  in  certified  places 
of  detention,  such  as  police  ceUs,  bridewells,  or  other  similar  places 
(sec.  13). 

572.  .  The  Criminal  Justice  Administration  Act,  1914,  supple- 
ments the  Prison  Acts,  1865-1902,  in  relation  to  the  classification  of 
prisoners  where  no  direction  has  been  given  by  the  Court  or  where  the 
imprisonment  results  from  failure  to  find  sureties,  &c.,  or  where  the 
imprisonment  is  for  contempt  of  Court  (sec.  16) ;  and  in  relation  to  the 
(i)  assignment  of  particular  prisons  for  particular  classes  of  prisoners, 
(ii)  imprisonment  pending  trial,  (iii)  committal  and  removal  of  prisoners, 
(iv)  expenses  of  return  to  place  of  arrest  or  conviction  after  discharge, 
(v)  costs  of  conveyance  to  prison,  and  (vi)  medical  treatment  of  and 
operations  on  prisoners  out  of  prison  (sec.  17). 

609.  Private  International  Law. — An  English  contract  to  give  a 
mortgage  on  foreign  land  is  to  be  treated  as  an  English  mortgage,  and 
when  once  the  Court  has  determined  the  law  by  which  such  a  contract 
is  to  be  construed  the  law  cannot  be  altered  because  one  of  the  parties 
to  the  contract  has  died  and  the  rights  of  third  parties  may  be  prejudiced 
by  specific  performance  of  the  contract  {In  re  Smith;  Lawrence  v. 
Kitson,  [1916]  2  Ch.  206;  85  L.  J.  Ch.  802). 

625.  Privilege;  Privileged  Occasion. — A  meeting  of  licensing 
Justices  was  held  to  consider  an  application  for  the  renewal  of  a  licence 
held  by  the  plaintiff.  The  defendant  gave  notice  that  he  would  oppose 
the  application  on  various  grounds,  some  of  which  were  defamatory, 
and  served  the  notice  on  the  plaintiff,  the  clerk  to  the  Justices,  the 
superintendent  of  police,  and  the  brewers  who  owned  the  premises.  It 
was  held  that  the  defendant  was  not  privileged  as  the  meeting  was  not 
a  court  of  justice,  and  even  if  it  were  the  defendant  was  neither  party 
nor  witness,  and  that  the  privilege  would  not  extend  to  the  notices 
served  on  the  superintendent  of  police  and  the  brewers  {Attwood  v. 
Chapman,  [1914]  3  K.B.  275;  83  L.  J.  K.B.  1666). 
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624.     .     The  preliminary  examination  of  a  witness  by  a  solicitor 

is  privileged  in  the  same  manner  as  if  the  witness  had  sworn  the  same 
thing  in  Court  {Beresford  v.  White,  1914,  58  S.  J.  607;  SOT.  L.  R.  591 
— C.A.). 

624.     .     In  the  case  of  an  unincorporated  association  of  traders, 

not  carried  on  for  profit,  but  for  the  purpose  of  mutual  protection  and 
the  supply  of  information,  a  communication  made  by  the  secretary  to  a 
member  in  answer  to  an  inquiry  as  to  the  financial  position  of  a  firm 
with  whom  he  proposed  to  deal,  made  bona  fide  and  without  malice,  is 
privileged,  the  secretary  being  in  the  position  of  an  agent  for  the  member 
making  the  inquiry  {London  Association  for  Protection  of  Trade  v. 
Greenlands,  Lim.,  [1916]  2  A.C.  15;  85  L.  J.  K.B.  698— H.L.). 

624.     .     Statements  made  by  a  member  of  a  tribunal  under 

the  Military  Service  Acts,  1916,  in  the  course  of  proceedings  before  the 
tribunal  and  whilst  the  member  is  sitting  as  a  member  of  the  tribunal 
and  discharging  the  functions  and  duties  of  a  member,  are  absolutely 
privileged    (Co-partnership    Farms,    Lim.    v.    Harvey -Smith,     [1918] 
2  K.B.  405;  118  L.  T.  541). 

624.     .     The    privilege    which    attaches    to    a    communication 

made  between  parties  having  a  common  interest,  and  without  malice, 
is  not  lost  by  publication  to  persons  such  as  clerks  in  the  employ  of  the 
receiver  of  communication;  provided  the  communication  is  made  in  a 
reasonable  manner  and  in  the  usual  course  of  business.  An  arbitrator 
appointed  to  act  for  one  of  the  parties  to  a  commercial  dispute  is  not 
justified  in  taking  up  the  position  of  an  advocate  for  the  party  appoint- 
ing him,  but  should  act  impartially.  The  appointment  of  such  an 
arbitrator  is  therefore  a  matter  of  common  interest  to  both  parties  and 
justifies  the  plea  of  qualified  privilege  in  communications  which  may 
take  place  between  them  [Roff  v.  British  and  French  Chem^ical  Manu- 
facturing Co.,  87  L.  J.  K.B.  996;  [1918]  2  K.B.  677— C. A.). 

626.     .     The  appellant,  a  member  of  Parliament,  in  a  speech 

delivered  by  him  in  the  House  of  Commons,  charged  a  General  Officer 
with  making  a  report  upon  officers  under  his  command  which  contained 
wilful  and  deliberate  misstatements  of  fact.  The  officer  so  charged 
brought  the  matter  before  the  Army  Council,  as  he  was  bound  to  do 
under  the  King's  Regulations;  and  the  Army  Council,  after  investiga- 
tion, found  that  the  charge  brought  by  the  appellant  was  without 
foundation,  and  the  respondent,  as  secretary  to  the  Council,  and  in 
obedience  to  their  orders,  signed  and  published  a  letter  from  them 
addressed  to  the  General  Officer,  against  whom  the  charge  was  made, 
to  that  effect.  The  appellant  alleged  that  the  letter  was  defamatory 
of  him,  and  brought  an  action  for  libel  against  the  respondent.  It  was 
held  that  the  occasion  of  the  publication  was  privileged,  and  that  there 
was  no  evidence  of  express  malice,  and  that  consequently  the  action 
failed  {Adam  v.  Ward,  86  L.  J.  K.B.  849;  [1917]  A.C.  309— H.L.). 

646.  Privy  Council.— Since  the  NaturaHsation  Act,  1870,  a 
naturalised  alien  is  capable  of  being  appointed,  and  acting  as,  a  member 
of  the  Privy  Council,  the  provisions  of  sec.  3  (2)  of  the  British 
Nationality  and  Status  of  Aliens  Act,  1914,  not  having  revived  the 
disqualification  contained  in  sec.  3  of  the  Act  of  Settlement,  1700 
{Rex  V.  Speyer:  Rex  v.  Cassel,  [1916]  2  K.B.  858;  85  L.  J.  K.B.  1626 
— C.A.). 
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650.  .  For  principles  upon  which  the  Judicial  Com- 
mittee will  review  the  criminal  proceedings  of  Colonial  Courts,  see 
Arnold  v.  King-Emperor,  [1914]  A.C.  644;  83  L.  J.  P.C.  299; 
Armstrong  v.  R.,  1914,  30  T.  L.  R.  215;  Ctijford  v.  King-Emperor, 
1914,  L.  R.  40  Ind.  App.  241 ;  83  L.  J.  P.C.  152;  Ibrahim  v.  R.,  [1914] 
A.C.  599;  83  L.  J.  P.C.  185;  and  Vaithinatha  Pillai  v.  R.,  [1914] 
L.  R.  40  Ind.  App.  193;  29  T.  L.  R.  709. 

650.     .     The  Judicial  Committee  Act,  1915,  enables  the  Judicial 

Committee  of  the  Privy  Council  to  sit  in  Divisions. 

650.     .     Leave  to  appeal  to  the  Judicial  Committee  in  forma 

pauperis  takes  effect  only  from  the  date  at  which  leave  is  given  and  the 
previously  incurred  costs  are  not  affected  {Levine  v.  Serling  {No.  2), 
[1914]  A.C.  665;  83  L.  J.  P.C.  295). 

650.     .     In  an  action  of  ejectment  in  which,  on  the  pleadings 

as  they  stood,  it  appeared  that  the  respondents,  the  plaintiffs  below, 
were  entitled  to  judgment,  but  the  pleadings  as  drawn  did  not  raise  the 
real  issue  between  the  parties,  the  Judicial  Committee  afi&rmed  the 
judgment  of  the  Court  below,  with  a  declaration  that  the  defendants 
might  be  at  liberty,  on  paying  the  taxed  costs  up  to  date,  to  amend 
their  defence  within  a  time  to  be  limited  by  the  Court  below,  so  as  to 
raise  the  real  question  between  them  and  the  plaintiffs,  and  to  proceed 
to  a  new  trial  on  the  pleadings  as  amended.  Their  Lordships  further 
formulated  certain  questions  upon  which  they  wished  to  have  the 
opinion  of  the  Court  below  in  the  event  of  the  action  being  proceeded 
with  {Copthall  Stores,  Lim.  v.  Willoughhy's  Consolidated  Co.,  [1916] 
1  A.C.  167;  85  L,  J.  P.C.  92— P.O.). 

650.     .     The  Judicial  Committee  is  not  a  Court  of  Criminal 

Appeal,  and  has  no  power  to  stay  the  execution  of  a  sentence.  The 
tendering  of  advice  to  His  Majesty  as  to  the  exercise  of  his  prerogative 
of  pardon  is  not  within  the  province  of  the  Judicial  Committee,  but  is  a 
matter  for  the  Executive  Government  (Balmukand  v.  King-Emperor, 
[1915]  A.C.  629;  84  L.  J.  P.C.  136— P.C). 

656.  Prize  (or  Prize  of  War).— The  Prize  Courts  Act,  1915,  is  to 
be  construed  as  one  with  the  Naval  Prize  Act,  1864.  It  enables  pro- 
ceedings to  be  transferred  from  one  prize  court  to  another  and  enables 
the  order  of  one  prize  court  to  be  enforced  by  another.  A  ship  is  to 
be  deemed  British  during  the  voyage  of  removal  from  the  jurisdiction 
of  one  prize  court  to  that  of  another.  Rules  may  be  made  under  the 
Acl  by  Order  in  Council.  The  Act  is  to  be  deemed  to  have  been  in 
force  since  the  commencement  of  the  war. 

656.     .     A  Prize  Court  has  an  inherent  power  to  set  aside  its 

own  judgment  of  condemnation  so  as  to  let  in  a  bona  fide  claim  by  a 
third  party,  who  has  not  in  fact  been  heard,  and  has  had  no  opportunity 
of  appearing,  if  there  would  be  substantial  injustice  in  allowing  the 
judgment  to  stand,  and  the  application  for  relief  is  made  promptly  {The 
Bolivar,  [1916]  2  A.C.  203;  85  L.  J.  P.  193— P.C). 

656.     .     The  Naval  Prize  (Procedure)  Act,  1916,  provides  that 

so  much  of  sec.  51  of  the  Naval  Prize  Act,  1864,  as  provides  that  actions 
and  proceedings  against  any  person  in  His  Majesty's  naval  service  or 
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in  the  employment  of  the  Admiralty  shall  not  be  brought  or  instituted 
elsewhere  than  in  the  United  Kingdom  shall,  so  far  as  not  already 
repealed  by  the  Public  Authorities  Protection  Act,  1893,  be  repealed, 
and  such  repeal  shall  take  effect  as  from  the  commencement  of  the 
present  war  (sec.  1).  Sec.  1  of  the  Prize  Courts  Act,  1915  (which 
relates  to  the  transfer  of  proceedings  against  a  ship  or  cargo  from  one 
Prize  Court  to  another),  shall  be  extended  so  as  to  apply,  with  the 
necessary  modifications,  to  all  proceedings  pending  at  any  time  in  a 
Prize  Court,  whether  or  not  the  proceedings  are  against  any  ship  or 
cargo  :  Provided  that  where  the  proceedings  are  against  a  person  in  the 
service  of  His  Majesty,  or  of  the  Government  of  any  part  of  His 
Majesty's  dominions,  or  of  any  Government  department,  the  Court  shall 
(except  in  the  case  of  proceedings  in  the  High  Court  of  Justice  in 
England),  on  the  application  of  the  proper  officer  of  the  Crown,  make 
an  order  transferring  the  proceedings  to  another  Prize  Court,  and  the 
said  sec.  1,  as  amended  by  this  section,  shall  have  effect  accordingly 
(sec.  2). 

657.     .     Kules  in  pursuance  of  sec.  3  of  the  Prize  Courts  Act, 

1894,  were  issued  on  September  17,  1914.  As  from  that  date  the  Prize 
Courts  (Procedure)  Act,  1914,  provides  that  the  following  provisions  of 
the  Naval  Prize  Act,  1864,  shall  be  repealed— viz.  sees.  7,  8,  18-29,  32, 
33,  36,  and  in  sec.  41  the  words  "  either  by  warrant  of  arrest  against  the 
ship  or  goods,  or  by  monition  and  attachment  against  the  owner. "  The 
repeal  of  sec.  22,  however,  is  not  to  have  the  effect  of  extending  sec.  16 
to  ships  of  war  taken  as  prize.  The  three  foregoing  statutes  may  be 
cited  together  as  the  Naval  Prize  Acts,  1864  to  1914. 

661.     .     After  war  was  declared  between  Great  Britain  and 

Germany  a  German  sailing  cutter  was  captured  by  a  British  man-of-war 
about  one  hundred  miles  off  the  British  coast  and  about  five  hundred 
miles  from  her  home  port.  She  was  manned  by  fifteen  hands  and  was 
a  drift  fishing  boat  and  salted  her  fish  while  she  was  at  sea,  and  had 
been  on  a  fishing  voyage  in  the  North  Sea  at  the  time  of  her  capture. 
It  was  held  that  she  was  not  such  a  fishing  vessel  as  was  exempt  from 
capture  {The  Berlin,  [1914]  P.  265 ;  84  L.  J.  P.  42 ;  31  T.  L.  E.  38). 

661.     .     The  commander  of  one  of  His  Majesty's  ships  who 

cannot  t-ake  a  captured  vessel  into  port,  or  put  a  prize  crew  on  board, 
ought  to  enter  the  time  and  place  of  capture  in  the  vessel's  log,  or  make 
a  declaration  in  the  presence  of  the  vessel's  master,  so  as  to  provide 
direct  legal  evidence  thereof.  But  in  the  absence  of  such  evidence  the 
Court  can  act  on  other  evidence  or  reliable  information,  and  draw 
inferences  therefrom  under  the  Prize  Court  Kules,  1914,  Order  XV. 
rules  1,  2  (e)  {ibid.). 

661.     .     On  August  4,  1914,  the  Chile,  a  German  ship  with  no 

cargo  on  board,  arrived  in  the  port  of  Cardiff.  At  11  p.m.  on  that  day, 
after  the  arrival  of  the  Chile,  hostilities  between  Great  Britain  and 
Germany  began.  On  the  following  day  she  was  seized  by  the  Customs 
officers.  By  an  Order  in  Council  it  was  provided  that  enemy  merchant 
ships  in  British  ports  at  the  outbreak  of  hostilities  would  be  allowed  up 
till  August  14  to  depart,  if  reciprocal  treatment  was  accorded  by 
Germany  to  British  ships  in  German  ports.  The  British  Government 
had  received  no  assurance  that  such  reciprocal  treatment  would  be 
accorded.     The  Court  made  an  order  merely  declaring  that  at  the  time 
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of  seizure  the  ship  belonged  to  enemies  of  the  Crown,  and  had  been 
properly  seized  by  officers  of  the  Crown,  and  for  the  detention  of  the 
ship  and  not  for  its  condemnation,  until  a  further  order  should  be  made 
by  the  Court,  and  left  open  the  question  whether  Article  II.  of  the 
Sixth  Hague  Convention,  1907,  came  into  operation  if  no  days  of  grace 
were  agreed  within  the  meaning  of  Article  I.  {The  Chile,  [1914]  P.  212; 
84  L.  J.  P.  1;  31  T.  L.  K.  3). 

661.     .     As  to  the  sufficiency  of  the  affidavit  entitling  enemy 

owners  to  appear  and  as  to  the  position  of  dock  owners  in  respect  of 
dock  dues,  see  ibid. 

661.     .     Submarine  signalling  apparatus  found  in  a  captured 

enemy  ship,  even  if  it  is  the  property  of  neutrals  and  has  only  been 
leased  to  the  owners  of  the  ship,  is  nevertheless  subject  to  condemnation 
as  being  part  of  the  ship.  The  apparatus  was  not  "  neutral  goods  " 
under  enemy's  flag  within  Article  III.  of  the  Declaration  of  Paris,  1856, 
as  "  goods  "  there  meant  merchandise  {The  Schlesien  (No.  1),  1914, 
84  L.  J.  P.  33;  59  S.  J.  163;  31  T.  L.  E.  89). 

661.     .     On   August   1,    1914,    the   day  on   which   war   began 

between  Germany  and  Kussia,  a  German  company  which  owned  two 
ships  flying  the  German  flag  sold  them,  while  they  were  at  sea,  to  an 
English  company.  All  the  shareholders  in  the  English  company  were 
of  German  nationality.  On  August  4,  1914,  war  began  between  England 
and  Germany,  and  on  the  following  day  the  Vessels,  while  still  entitled 
to  fly  the  German  flag,  were  seized  in  British  ports  as  prizes  of  war. 
The  formal  documents  necessary  to  complete  the  purchasers'  title  had 
not  been  executed.  It  was  held  that  the  ships  were  liable  to  detention 
as  prizes  of  war  (1)  because  at  the  time  of  seizure  they  were  entitled  to 
fly  the  German  flag,  and  (2)  because  the  transfer  was  incomplete,  and, 
moreover,  was  merely  nominal  and  made  to  defeat  the  right  of  an 
imminent  belligerent— namely,  Kussia — to  capture  the  vessels  {The 
Tommi;  The  Rothersand,  [1914]  P.  251 ;  84  L.  J.  P.  35 ;  31  T.  L.  K.  15). 

661.     .     Article  57  of  the  Declaration  of  London  provides  that 

"  the  neutral  or  enemy  character  of  a  vessel  is  determined  by  the  flag 
which  she  is  entitled  to  fly."  It  was  held  that  the  article  does  not 
direct  that  the  rights  of  the  Crown  are  to  be  mitigated  in  favour  of  a 
neutral  or  of  the  enemy,  and  that  it  is  the  duty  of  a  Court  of  Prize 
to  ascertain  what  the  character  of  a  vessel  really  is ;  and  if  it  appears 
that  she  is  only  nominally  owned  by  a  neutral,  and  is  really  owned 
by  an  enemy,  she  is  not  protected  from  condemnation,  although  she 
may  be  entitled  to  fly  a  neutral  flag  {The  Proton,  87  L.  J.  P.C.  114; 
[1918]  A.C.  578— P.C). 

661.     .     Where  a  German  ship  was  captured  by  a  British  ship 

on  the  high  seas  after  the  outbreak  of  war,  of  which  it  was  admitted  that 
the  master  of  the  ship  had  then  no  knowledge,  it  was  held  that  she 
could  be  confiscated  as  prize  because  the  German  Empire  had  refused 
to  be  bound  by  Article  III.  of  the  Sixth  Hague  Convention,  1907,  which 
decreed  that  such  ships  were  merely  liable  to  detention.  Paragraph  10 
of  the  Order  in  Council  of  August  4,  dealing  with  reciprocal  arrange- 
ments, had  no  application  to  this  case  {The  Perkeo,  1914,  84  L.  J.  P. 
149;  58  S.J.  852). 
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661.     .     By  the  future  practice  of  the  Prize  Court,  whenever 

an  alien  enemy  conceives  that  he  is  entitled  to  any  protection,  privilege, 
or  relief  under  the  Hague  Convention  of  1907  he  vi^ill  be  entitled  to 
appear  as  a  claimant  and  to  argue  his  claim  before  the  Court  {The  Mowe, 
[1915]  P.  1 ;  84  L.  J.  P.  57 ;  59  S.  J.  76 ;  31  T.  L.  E.  46). 

661.  .  A  Prize  Court  will  not  recognise  the  rights  of  share- 
holders or  of  mortgagees  of  an  enemy  ship,  even  if  such  shareholders 
or  mortgagees  are  neutrals  {The  Marie  Glaeser,  [1914]  P.  218; 
84  L.  J.  P.  8;  31  T.  L.  R.  8). 

661.     .     In   the   Sixth   Hague   Convention   of   1907   the   word 

"  port  "  has  its  usual  commercial  meaning — namely,  a  place  where 
ships  go  to  load  or  unload,  embark  or  disembark,  and  it  does  not  mean 
the  port  as  defined  for  Customs  purposes.  Consequently  an  enemy  ship 
is  not  saved  from  condemnation  by  the  mere  fact  that  at  the  beginning 
of  hostilities  it  was  found  within  the  Customs  boundaries  of  a  British 
port  in  a  place  not  a  "  port  "  in  the  commercial  sense.  In  such  a  case 
she  is  "  at  sea  ' '  and  liable  to  ' '  condemnation  ' '  and  not  merely  '  *  deten- 
tion "  {ibid.). 

661.  .  The  Glenroy,  a  British  ship,  which  sailed  from  Shang- 
hai before  the  outbreak  of  war,  bound  to  Antwerp  and  Rotterdam, 
was  after  the  commencement  of  hostilities  diverted  into  the  Port  of 
London.  Her  cargo  included  2,800  bags  of  sesamum  or  teol  seed 
shipped  at  Shanghai  by  Schnabel,  Gaumer  &  Co.,  a  German  firm  with 
offices  at  Hamburg,  Hankow,  and  Shanghai,  the  branches  in  China 
being  registered  in  the  German  Consulates.  The  seed  was  consigned 
"  to  order,  Rotterdam."  After  the  arrival  of  the  vessel  in  the  Port 
of  London  the  seed,  being  unclaimed  and  of  a  perishable  nature,  was 
sold  by  the  shipowner  for  the  account  of  whomsoever  it  might  concern. 
On  August  3,  1917,  the  proceeds  were  handed  over  to  the  Admiralty 
Marshal,  by  whom  they  were  then  seized  as  prize.  It  was  held  that 
the  goods  being  subject  to  seizure  and  condemnation  as  enemy  pro- 
perty in  port,  the  proceeds  of  sale,  nothing  having  intervened  to 
change  their  character,  must  also  be  condemned  {The  Glenroy,  87 
L.  J.  P.  55;  [1918]  P.  82). 

661.     .     Enemy  goods  are  not  exempt  from  capture  in  a  British 

port  by  reason  of  the  fact  that  they  are  on  board  a  British  ship  {The 
AldwoHh  {Cargo  ex),  1914,  59  S.  J.  75;  31  T.  L.  R.  36). 

661.     .     Although  enemy  goods  in  a  British  vessel  are  subject  to 

seizure  in  port  in  time  of  war,  yet,  where  the  goods  are  contracted  to  be 
sold  and  are  shipped  during  peace  without  any  anticipation  of  imminent 
war,  and  are  seized  afloat  after  war  has  supervened,  they  are  not 
subject  to  seizure  unless  under  the  contract  the  property  in  the  goods 
has  by  that  time  passed  to  the  enemy,  and  that  it  is  not  the  incidence 
of  risk  but  the  intention  of  the  parties  that  is  the  determining  factor 
of  ownership  {The  Miramichi,  [1915]  P.  71;  84  L.  J.  P.  105;  59  S.  J. 
107;  31  T.  L.  R.  72). 

661.     .     A  cargo  of  oil  belonging  to  a  German  company  was 

seized  as  prize  while  it  was  being  discharged  by  means  of  pumps 
from  a  steamer,  owned  by  an  English  company,  into  tanks  on  a  wharf 
which  were  owned  by  another  English  company.       It  was  held  that 
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the  whole  of  the  oil  was  maritime  prize,  and  was  subject  to  seizure 
both  on  board  the  steamer  and  in  the  tanks  {The  Roumanian  (Cargo  ex), 
[1916]  1  A.C.  124;  85  L.  J.  P.C.  33— P.O.). 

661.     .     Where  cargo  on  a  British  ship  is  condemned  as  lawful 

prize,  the  shipowners  are  entitled  to  claim  from  the  Crown  such  a  sum 
for-  freight  as  is  fair  and  reasonable  in  all  the  circumstances,  regard 
being  had  to  the  rate  of  freight  agreed,  the  extent  to  which  the  voyage 
has  been  made,  the  costs  incurred  before  the  seizure,  and  the  benefit 
accruing  to  the  cargo  from  the  actual  carriage,  but  in  the  absence  of 
special  circumstances  no  sum  should  be  allowed  for  delay  or  incon- 
venience resulting  to  the  ship  from  her  diversion  or  detention  for  the 
purpose  of  the  seizure  {The  Juno,  [1916]  P.  169;  84  L.  J.  P.  154). 

661.     .     The  rights  of  pledgees  of  cargo  are  not  regarded  in 

the  Prize  Court  {The  Odessa;  The  Woolston,  [1916]  1  A.C.  145; 
85  L.  J.  P.C.  49— P.C). 

661.  .  In  a  Prize  Court  the  rights  of  the  captor  take  prece- 
dence over  claims  for  necessaries,  even  where  the  claimants  for 
necessaries  have  arrested  the  vessel  before  she  was  seized  as  prize  {The 
Tergestea,  1915,  31  T.  L.  R.  180). 

661.     .     When  the  cargo  in  a  British  or  allied  ship  is  seized 

as  prize  and  owing  to  the  want  of  discharging  facilities  it  remains 
warehoused  in  the  ship  until  after  it  has  been  sold  under  an  order  for 
condemnation,  the  shipowners  are  not  entitled  in  law  to  compensation 
for  the  detention  of  the  ship,  but  the  Court  may  authorise  the  Admiralty 
Marshal  to  give  them  a  reasonable  sum  out  of  the  proceeds  of  the  cargo 
{The  Cumberland,  1915,  31  T.  L.  R.  198). 

661.     .     When  the  consignees  of  certain  goods  in  an  enemy 

ship  had  not  taken  up  the  bills  of  lading  and  they  refused  to  pay  the 
expenses  of  detention,  on  which  payment  the  Procurator-General  was 
willing  to  release  to  them  the  goods,  and  where  they,  the  consignees, 
made  no  claim  to  the  goods,  which  were  still  incurring  continuing 
charges  for  warehousing,  an  order  was  made  under  Prize  Court  Rules, 
Order  XXVII.  rule  2,  for  the  goods  to  be  sold  and  the  proceeds  of  sale 
to  be  paid  into  Court,  with  liberty  to  any  parties  interested  to  apply 
for  payment  out  of  such  proceeds  of  sale  {The  Horst  Martini,  1915, 
59  S.  J.  221). 

661.     .     The    claimants   of    certain    goods    shipped    the    same 

from  a  neutral  port  in  South  America  and  consigned  them  to  a  firm  in 
Holland  on  a  Dutch  steamship  towards  the  end  of  1915.  The  goods 
were  declared  to  be  conditional  contraband  in  January,  1916,  whilst 
the  steamship  was  on  its  voyage,  and  were  seized  in  March,  1916.  The 
Dutch  firm  put  in  a  claim  to  the  goods  in  June,  1916,  but  this  was 
abandoned.  Fifteen  months  later  the  shippers  put  in  a  claim  alleging 
that  they  were  the  owners  of  the  goods  and  that  the  same  had  not  an 
enemy  destination.  It  appeared  that  the  Dutch  consignees  had,  in 
pursuance  of  an  agreement  for  that  purpose,  insured  the  goods  with 
Dutch  underwriters  against  risk  of  capture,  and  that  the  latter  had 
paid  over  the  insurance  money.  The  consignees  had  afterwards 
remitted  the  price  of  the  goods  to  the  shippers,  the  claimants.  It  was 
held  that  under  the  circumstances  of  the  case  the  claimants  had  parted 
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with  their  rights  in  the  goods,  and  where  claimants  have  after  seizure 
parted  with  their  rights  to  goods  which  are  liable  to  condemnation  to 
other  persons,  whether  insurers  or  not,  and  have  so  ceased  by  their  own 
acts  to  be  the  owners  of  the  goods,  no  order  will  be  made  for  the  release 
of  the  goods  to  them  {The  Zaanland,  [1918]  P.  303). 

661,     .     A  firm  with  its  head  office  in  a  neutral  country  had  a 

branch  in  an  enemy  country  and  a  branch  in  a  country  in  alliance  with 
Great  Britain.  Before  the  outbreak  of  war  the  branch  in  the  allied 
country  ordered  goods  through  the  branch  in  the  enemy  country  for 
delivery  in  the  allied  country.  The  goods  were  shipped  in  an  enemy 
ship  which  was  captured,  and  the  goods  were  condemned  as  prize.  It 
was  held  that  the  ownership  of  the  goods  was  neutral,  and  it  was  not 
affected  by  the  fact  that  the  firm  had  not  entirely  closed  their  branch 
in  the  enemy  country  at  the  time  of  the  capture  {The  Lutzow,  87  L.  J. 
P.C.  52;  [1918]  A.C.  435— P.O.). 

661.     .     A  dispute  between  a  claimant  of  cargo  and  a  shipowner 

claiming  freight  on  cargo  of  a  perishable  nature  which  had  been  seized 
by  the  Crown  as  prize,  and  sold,  and  the  proceeds  of  sale  paid  into  Court 
and  subsequently  released,  must  be  heard  and  determined  in  the  Prize 
Court.  The  Prize  Court  has  exclusive  jurisdiction  in  such  a  matter, 
which  entirely  ousts  the  jurisdiction  of  the  common  law  Courts  {The 
Corsican  Prince,  [1916]  P.  195;  84  L.  J.  P.  121). 

661.     .     Certain    copper    was    shipped    at   New    York    by    an 

American  company  on  board  a  Norwegian  vessel  and  was  consigned  to 
Sweden,  and  was  bought  afloat  by  Swedish  subjects  under  a  contract 
guaranteeing  that  it  was  for  consumption  in  Norway  and /or  Sweden. 
While  the  vessel  was  at  sea  copper  was  declared  absolutely  contraband, 
and  the  copper  in  question  was  afterwards  seized  at  sea  and  brought  to 
Liverpool,  and  the  Crown  issued  a  writ  in  prize  claiming  that  the  goods 
were  liable  to  confiscation.  Subsequently  an  order  was  made  ex  parte 
by  the  Registrar  instructing  the  Marshal  to  release  the  copper  to  the 
Lords  of  the  Admiralty,  who  wished  to  requisition  it.  On  an  applica- 
tion, under  Order  I.  rule  2,  and  Order  XXIX.  sub-sees.  1  and  3,  of  the 
Prize  Court  Rules,  1914,  to  discharge  the  order,  it  was  held  that  though 
there  was  sufficient  doubt  as  to  whether  the  goods  were  entitled  to  be 
released  to  prevent  the  order  from  being  bad  on  the  ground  that  there 
was  reason  to  believe  that  they  were  so  entitled,  yet  as  they  were  neutral 
property  it  was  impossible  for  the  Crown  to  requisition  them,  and 
therefore  the  order  must  be  discharged  {The  Antares,  1915,  31  T.  L.  R. 
290). 

661.     .     An  enemy  vessel,  certified  by  the  German  Government 

as  an  auxiliary  hospital  ship,  and  adapted  (although  inadequately)  as 
such,  was  encountered  off  the  Dutch  coast,  near  the  Haaks  lightship, 
by  British  warships.  She  was  taken  into  port  to  be  searched,  and  was 
afterwards  seized  as  prize.  She  had  on  board  1,220  Verey  lights,  and 
rockets  and  flares  suitable  for  signalling,  of  which  no  satisfactory  account 
was  given  by  her.  When  about  to  be  boarded  by  an  officer  from  one 
of  the  warships,  a  number  of  books  and  documents  were  thrown  over- 
board, and  subsequently  others  were  burnt;  and  she  had  shortly  before 
sent  a  wireless  message  in  code  to  the  German  signalling  station  at 
Norddeich.  She  had  made  two  unexplained  voyages  from  the  mouth 
of  the  Elbe  to  Heligoland.     On  the  only  occasion  on  which  she  went 
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out  to  render  assistance  after  a  German  naval  disaster  forty-eight  hours 
elapsed  before  she  arrived  on  the  scene,  the  distance  to  be  covered  being 
sixty  miles ;  and  during  the  ten  weeks  that  the  war  had  lasted  no  sick, 
wounded,  or  shipwrecked  person  had  been  received  on  board.  There 
was  evidence  that  she  had  increased  speed  to  evade  search  by  a  British 
submarine.  According  to  her  log,  her  full  speed  was  at  least  two  knots 
more  than  was  sworn  to  by  her  witnesses,  and  there  were  other  matters 
not  satisfactorily  explained.  It  was  held  that  the  vessel  was  not 
adapted  and  used  for  the  sole  purpose  of  affording  aid  to  the  wounded, 
sick,  and  shipwrecked;  that  she  was  adapted  and  used  as  a  signalling 
ship  for  military  purposes;  that  therefore  she  had  forfeited  the  pro- 
tection afforded  to  hospital  ships  by  Convention  X.  of  the  Hague 
Conference,  1907;  and  that  she  must  be  condemned  as  lawful  prize 
{The  Ophelia,  [1916]  2  A.C.  206;  85  L.  J.  P.  169— P.C). 

661.     .     Where  cargoes  consisting  of  a  very  great  number  of 

different  small  consignments  had  been  seized  as  contraband,  and  the 
ships  had  been  detained,  to  be  condemned  on  the  ground  that  they  were 
carrying  cargo,  more  than  half  of  which  would  be  found  to  be  contra- 
band, the  full  time  under  Order  XV.  rule  7  was  allowed  to  the  Crown 
to  get  ready  their  case  {The  Kim,  1915,  59  S.  J.  428). 

661.     .     Prior  to  the  outbreak  of  war  between  Great  Britain 

and  Turkey  the  Banque  d 'Orient,  a  Greek  company,  having  a  head  office 
at  Athens  and  a  branch  at  Smyrna,  shipped  on  board  the  British  steam- 
ship Asturian  at  Smyrna  a  quantity  of  sultanas  in  boxes,  which  were 
consigned  to  their  order  at  Liverpool.  The  sultanas  were  the  produce 
of  a  vineyard  owned  by  the  Banque  d 'Orient  at  Magnessia,  near 
Smyrna.  After  the  declaration  of  hostilities  the  sultanas  were  seized 
at  Liverpool  as  prize.  It  was  held  that  questions  of  commercial  domicil, 
and  the  effect  of  the  Turkish  Capitulations,  and  their  alleged  aboli- 
tion before  the  war  by  the  Sublime  Porte,  were  immaterial,  and  that 
the  goods,  being  the  produce  of  land  situate  in  an  enemy  country,  must 
be  confiscated  as  enemy  property,  although  shipped  before  war  {The 
Asturian,  [1916]  P.  150;  85  L.  J.  P.  220). 

661.     .     In  June,  1914,  pursuant  to  a  contract  of  December, 

1913,  entered  into  between  a  British  company  as  sellers  and  a  German 
company  as  buyers,  a  cargo  of  chrome  oi^  was  loaded  in  a  Norwegian 
sailing  ship  at  a  port  in  New  Caledonia  for  delivery  at  Eotterdam.  In 
accordance  with  the  terms  of  the  contract,  which  provided  a  fixed  price 
per  ton  f.o.b.,  50  per  cent,  to  be  paid  on  shipment,  the  German  com- 
pany paid  half  the  purchase  price,  effected  the  insurance,  and  sent  the 
policy  to  the  sellers  before  loading.  The  bills  of  lading,  made  out  in 
favour  of  the  sellers,  or  order,  for  delivery  at  Eotterdam,  were  also  sent 
to  and  retained  by  them.  The  ship  sailed  on  June  9.  On  September  6, 
when  she  put  into  Pernambuco,  her  master  heard  of  the  outbreak  of 
war,  and  instructions  were  cabled  to  him  by  the  German  company,  who 
were  the  charterers,  that  the  ship  was  to  proceed  to  Gothenburg  instead 
of  to  Eotterdam.  By  an  Order  in  Council  of  October  29,  1914,  chrome 
ore  was  declared  absolute  contraband.  On  November  2  the  ship  was 
captured  at  sea  and  taken  into  a  British  port,  and  a  writ  in  prize  was 
issued  against  the  cargo.  Claims  were  entered  by  the  British  company, 
who  claimed  that  the  property  in  the  cargo  remained  in  them,  and  by 
a  Swedish  company,  who  claimed  that  the  German  company,  as  their 
agents,  had  bought  the  cargo  for  them.     It  was  held,  fimt,  that  the 
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sellers  had  not  reserved  the  right  of  disposal,  and  that  the  property  in 
the  goods  passed  to  the  German  company  on  shipment  and  part 
payment;  secondly,  that  on  the  evidence  the  alleged  agency  was  an 
invention,  and  that  the  pretended  arrangement  between  the  Swedish 
and  German  companies  was  made  in  the  endeavour  to  convert  in 
transitu  enemy  goods  into  neutral  goods ;  and  thirdly,  that  being  enemy 
property,  the  goods  were  subject  to  condemnation  without  compensa- 
tion {The  Sorfareren,  85  L.  J.  P.  121). 

661.     .     Enemy  cargo  of  a  contraband  nature,  laden  on  board 

a  neutral  vessel  and  consigned  to  a  hostile  destination,  is  subject  to 
condemnation  without  compensation,  although  not  declared  contraband 
until  after  the  vessel  has  sailed  {ibid.). 

661.     .     A  cargo  of  cocoa  was  shipped  iu  a  British  ship  by  a 

neutral  company  to  their  own  order  before  the  war,  and  under  an  option 
it  was  to  be  delivered  at  Hamburg  to  a  German  firm  as  the  shippers' 
agents  for  sale.  The  cargo  was  insured  against  war  risks  by  German 
underwriters.  The  goods  were  seized  at  Liverpool  as  prize,  and  the 
shippers'  agents  made  a  claim  against  the  underwriters  for  a  total  loss. 
The  underwriters  paid  in  full,  and  thereupon  became  the  owners  of  the 
goods.  After  the  goods  were  seized  they  were  sold  by  order  of  the 
Court,  and  a  London  firm,  by  authority  of  the  shippers,  claimed  the 
proceeds,  but  the  claim  was  really  made  on  behalf  of  the  enemy  under- 
writers. It  was  held  that  the  claim  should  be  disallowed,  and  the 
proceeds  of  the  goods  must  be  condemned  as  good  and  lawful  prize 
{The  Palm  Branch,  [1916]  P.  230). 

661.     .     Between  July  20  and  30,   1914,   German  merchants 

sold  to  Dutch  merchants  various  parcels  of  cargo  in  transitu,  shipped 
on  board  a  British  steamship  and  consigned  to  a  German  port  "  to 
order."  The  Dutch  merchants  duly  paid  for  the  goods,  which  they 
re-sold  to  customers  of  their  own.  On  August  4,  1914,  war  broke  out 
between  Great  Britain  and  Germany,  and  when  the  ship  called  at  a 
British  port  the  cargo  was  seized  as  prize  and  afterwards  sold.  It  was 
held  on  the  evidence  that  war  with  Great  Britain  was  not  regarded 
as  imminent — in  its  proper  meaning  of  "  threatening  or  about  to  occur  " 
— by  the  German  vendors  when  they  sold  the  goods ;  that  consequently 
the  sales  were  valid,  and  the  goods  were  not  confiscable  as  prize;  and 
that  the  proceeds  of  sale  must  be  released  {The  Southfield,  85  L.  J. 
P.  78). 

661.     .     A  Prize  Court  administers  international,  not  municipal 

law,  and  although  it  may  be  bound  by  Acts  of  the  Imperial  Legis- 
lature, it  is  not  bound  by  executive  orders  of  the  King  in  Council, 
and  the  law  in  that  respect  is  not  altered  by  the  Naval  Prize  Act,  1864, 
and  therefore  Order  XXIX.  rule  1  of  the  Prize  Court  Rules,  1914,  is  to 
be  construed  merely  as  a  direction  to  the  Court  in  cases  in  which  it  may 
be  determined  that,  according  to  international  law,  the  Crown  has  a 
right  to  requisition  the  vessel  or  goods  of  enemies  or  neutrals  {The 
Zamora,  [1916]  2  A.C.  77;  85  L.  J.  P.  89— P.C.). 

661.  .  Dispatch  of  goods  from  a  foreign  port  after  the  out- 
break of  war,  and  with  knowledge  of  it,  by  a  British  subject  or  the 
subject  of  an  allied  State,  for  delivery  as  directed  by  an  enemy  firm  and 
for  their  benefit,  constitutes  a  trading  with  the  enemy  which  makes  the 
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goods  liable  to  forfeiture;  and  the  position  is  not  affected  by  the  fact 
that  the  property  in  the  goods  remains  in  the  consignors,  that  they 
were  shipped  for  discharge  at  an  English  port,  and  that  the  enemy 
buyer  eelected  as  the  actual  recipient  a  firm  carrying  on  business  in 
London  (The  Panariellos,  85  L.  J.  P.  112— P.C). 

661.     .     Sausage  skins  are  conditional  contraband  under  the 

term  ' '  foodstuffs  ' '  within  the  meaning  of  the  proclamation  of  August  4, 
1914  {The  San  Jose,  33  T.  L.  R.  12). 

661.     .     Goods  shipped  by  a  Turkish  subject  at  a  Turkish  port 

on  board  a  British  ship  to  his  own  order,  London,  arrived  in  this  country 
prior  to  the  outbreak  of  war  between  Great  Britain  and  Turkey,  and 
were  discharged  into  a  bonded  warehouse  approved  by  the  Commis- 
sioners of  Customs,  in  accordance  with  the  Customs  Consolidation  Act, 
1876,  sec.  12.  After  the  commencement  of  hostilities  the  goods,  being 
still  in  bond,  were  seized  by  the  Customs  authorities.  It  was  held  that 
the  bonded  warehouse  being  admittedly  a  part  of  the  port,  the  goods 
were  the  proper  subject  of  maritime  prize  {The  Eden  Hall,  [1916]  P.  78; 
85  L.  J.  P.  119). 

661.     .     A  German  ship  carrying  cargo  which  was  the  property 

of  an  Austrian  firm  was  on  August  7,  1914,  captured  by  a  British  war- 
ship and  brought  into  an  English  port.  On  August  11,  prior  to  the 
outbreak  of  war  between  Great  Britain  and  Austria-Hungary,  a  writ 
was  issued  against  the  cargo.  After  the  declaration  of  hostilities  a 
second  writ  was  issued,  claiming  the  goods  as  prize  and  droits  of  Admi- 
ralty. Meanwhile  the  ship  had  been  condemned  as  prize,  and  the  cargo 
had  remained  in  the  custody  of  the  Customs  until,  with  the  consent  of 
all  parties  concerned,  it  was  sold  by  the  Marshal  and  the  proceeds  paid 
into  Court.  It  was  held  that  the  goods  were,  and  were  intended  to  be, 
held  by  the  authorities  on  behalf  of  the  Crown  after  the  outbreak  of 
war  between  Great  Britain  and  Austria-Hungary,  and  although 
undelivered  from  the  vessel  in  port,  must  be  regarded  as  enemy  property 
and  condemned  as  good  and  lawful  prize,  and  that  the  goods  were  not 
protected  by  the  Hague  Convention  No.  VI.  art.  4  {The  Schlesien 
{No.  2),  [1916]  P.  225;  86  L.  J.  P.  14). 

661.     .     The  permission  to  hospital  ships  to  have  a  wireless 

telegraph  installation  on  board  does  not  justify  the  sending  of  messages 
by  a  secret  code;  and,  if  such  messages  are  sent,  a  record  of  them 
should  be  kept  to  prove  their  innocent  character.  Where  documents 
are  purposely  destroyed  there  is  a  very  strong  presumption  that,  if  pro- 
duced, they  would  have  told  against  the  destroyer  {ibid.). 

661.  .  An  appeal  from  the  Prize  Court  to  the  Judicial  Com- 
mittee is  in  the  nature  of  a  rehearing,  and  there  is  jurisdiction  to  review 
the  findings  of  the  Judge  upon  questions  of  fact  {ibid.). 

661.  .  The  provisions  of  the  Hague  Conference,  1907,  Con- 
vention VL,  with  regard  to  days  of  grace,  are  intended  to  protect  vessels 
engaged  in  commerce,  and  do  not  afford  protection  to  enemy  yachts. 
Therefore  a  German  yacht  detained  in  a  British  port  on  the  outbreak 
of  war,  according  to  the  ordinary  law  by  which  enemy  property  seized 
in  port  is  confiscable,  is  subject  to  condemnation  {The  Germania,  [1917] 
A.C.  375;  86  L.  J.  P.  94— P.C). 
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661.     .     An  enemy  merchant  ship  wa«  stopped  by  a  British  ship 

of  war  at  sea  and  was  informed  of  the  outbreak  of  hostilities,  but  was 
afterwards  allowed  to  proceed  on  her  voyage  under  a  misapprehension 
that  some  period  of  grace  had  been  allowed  to  her.  She  proceeded  to  a 
port  in  the  occupation  of  the  British,  regarding  it  as  a  neutral  port,  with 
the  intention  of  remaining  there.  It  was  held  that  she  was  not  pro- 
tected by  the  Hague  Convention  VI.,  and  was  liable  to  condemnation 
and  confiscation  as  a  prize  {The  Marquis  Bacquehem,  [1916]  2  A.C. 
186;  85  L.  J.  P.C.  151— P.O.). 

661.     .     A  merchant  ship,  which  was  in  an  enemy  port  at  the 

outbreak  of  hostilities,  was  given  a  reasonable  time  to  leave  the  port, 
and  was  offered  a  pass  to  a  neutral  port,  but  elected  not  to  avail  herself 
of  it,  but  to  remain  where  she  was.  It  was  held  that  she  was  not  pro- 
tected by  article  1  or  2  of  the  Hague  Conference,  1907,  Convention  VI., 
and  was  liable  to  confiscation  and  condemnation  as  prize  {The  Achaia, 
85  L.  J.  P.C.  155— P.C). 

661.     r .     Where  an  enemy  ship  is  in  a  British  harbour  at  the 

outbreak  of  war,  and  it  is  a  question  whether  she  is,  under  the  circum- 
stances, liable  to  confiscation,  or  only  to  detention  under  the  Hague 
Convention  No.  VI.  of  1907,-  arts.  1  and  2,  the  proper  order  for  the 
Court  to  make  is  an  order  reserving  all  rights  intact  until  the  end  of 
the  war,  when  the  views  of  the  enemy  Government  as  to  the  proper 
construction  of  the  Convention  can  be  ascertained  {The  Prinz  Adalbert, 
87  L.  J.  P.  145;  [1918]  A.C.  500— P.C). 

661.     .     Keasonable  conditions  do  not  invalidate  a  pass  offered 

under  article  1  of  Hague  Convention  VI.  to  a  merchant  ship  in  an  enemy 
port;  and  "  circumstances  beyond  its  control  "  in  article  2  of  the  same 
Convention  cannot  be  construed  to  include  the  circumstance  that  the 
master  has  not  been  provided  by  the  owners  with  sufficient  money  to 
continue  his  voyage.  Therefore  a  ship  remaining  in  an  enemy  port  in 
such  circumstances  after  being  offered  a  conditional  pass  is  liable  to 
condemnation  and  confiscation  as  a  prize  {The  Concadoro,  [1916]  2  A.C. 
199;  85  L.  J.  P.C.  156— P.C). 

661.     .     The  Suez  Canal  Convention,  1888,  is  not  applicable  to 

a  ship  which  is  using  one  of  the  ports  of  the  Canal  simply  as  a  port  of 
refuge,  and  not  for  the  purpose  of  passage  through  the  Canal,  or  as  one 
of  its  ports  of  access,  and  such  ship  may  be  seized  and  condemned  as 
lawful  prize  {The  Pindos,  [1916]  2  A.C  193;  85  L.  J.  P.C.  209— P.C). 

661.     .     When   a  place   is  in   the   military  occupation  of  an 

enemy,  the  fact  that  it  is  under  his  control,  and  that  he  can  use  it  for 
the  purposes  of  the  war,  outweighs  all  considerations  founded  on  bare 
legal  ownership ;  and  therefore  a  German  ship  in  an  Egyptian  port  at  the 
commencement  of  hostilities  between  Great  Britain  and  Germany,  but 
before  war  had  been  declared  between  Great  Britain  and  Turkey,  and 
before  Great  Britain  had  declared  a  protectorate  over  Egypt,  was  "  in 
an  enemy  port  "  within  the  meaning  of  articles  1  and  2  of  Conven- 
tion VI.  of  the  Second  Hague  Peace  Conference,  1907  {The  Gutenfels ; 
The  Barenfeh;  The  Derfflinger,  [1916]  2  A.C.  112;  85  L.  J.  P.C  146 
—P.C). 

661.     .     Articles  1  and  2  of  the  Sixth  Hague  Convention,  1907, 

do   not    include    vessels    merely    within    a    fiscal    port,    and   a    vessel 
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captured  while  lying  in  an  open  roadstead  at  the  commencement  of 
hostilities,  at  a  place  where  no  cargoes  were  ever  loaded  or  discharged, 
although  within  the  limits  of  the  fiscal  port,  was  captured  at  sea,  and 
was  not  entitled  to  the  benefit  of  the  Convention  {The  Belgia,  [1916] 
2  A.C.  183;  85  L.  J.  P.  106— P.O.). 

661.     .     A  steamship  registered  as  a  British  ship,  which  before 

the  war  was  used  as  a  tender  at  Southampton  for  the  vessels  of  the 
Hamburg- American  Line,  was  nominally  owned  by  a  British  company. 
The  directors  of  the  British  company,  who  paid  nothing  for  their  quali- 
fication shares,  were  appointed  by  the  Hamburg- American  Line,  which 
took  from  them  an  agreement  to  conform  to  its  instructions,  received 
the  profits,  and  through  its  nominees  owned  the  entire  share  capital 
issued  by  the  British  company.  After  the  outbreak  of  hostilities 
between  this  country  and  Germany  the  steamship,  which  meanwhile 
had  been  chartered  to  the  Admiralty,  was  seized  as  prize  on  the  ground 
that  she  was  enemy  property  or  the  property  of  a  company  controlled 
by  the  enemy.  It  was  held  that  the  Prize  Court  was  bound  to  look 
beyond  the  nominal  ownership,  and  that,  the  real  owners  being  the 
Hamburg- American  Line,  the  vessel  was  enemy  property,  and  must  be 
treated  like  any  other  enemy  merchant  ship  actually  in  port  at  the 
outbreak  of  hostilities  {The  St.  Tudno,  [1916]  P.  291 ;  86  L.  J.  P.  1). 

661.     .     By  an  Order  in  Council  of  February  16,  1917,  which 

recited  that  "  the  German  Government  has  now  issued  a  memoran- 
dum declaring  that  from  •  February  1,  1917,  all  sea  traffic  will  be 
prevented  in  certain  zones  .  .  .  and  that  neutral  ships  will  navigate 
the  said  zones  at  their  own  risk,"  that  "  the  Orders  embodied  in  the 
said  memorandum  are  in  flagrant  contradiction  with  the  rules  of  inter- 
national law,  the  dictates  of  humanity,  and  the  treaty  obligations  of  the 
enemy,"  and  that  such  proceedings  "  render  it  necessary  for  His 
Majesty  to  adopt  such  further  measures  in  order  to  maintain  the 
efficiency  of  those  previously  taken  to  prevent  commodities  of  any 
kind  from  reaching  or  leaving  the  enemy  countries,"  it  was  provided 
that  "  1.  A  vessel  which  is  encountered  at  sea  on  her  way  to  or  from 
a  port  in  any  neutral  country  affording  means  of  access  to  the  enemy 
territory  without  calling  at  a  port  in  British  or  Allied  territory,  shall, 
until  the  contrary  is  established,  be  deemed  to  be  carrying  goods  with 
an  enemy  destination,  or  of  enemy  origin,  ...  2.  Any  vessel  carrying 
goods  with  an  enemy  destination,  or  of  enemy  origin,  shall  be  liable  to 
capture  and  condemnation  in  respect  of  the  carriage  of  such  goods ; 
provided  that,  in  the  case  of  any  vessel  which  calls  at  an  appointed 
British  or  Allied  port  for  the  examination  of  her  cargo,  no  sentence  of 
condemnation  shall  be  pronounced  in  respect  only  of  the  carriage  of 
goods  of  enemy  origin  or  destination,  and  no  such  presumption  as  is 
laid  down  in  article  1  shall  arise.  3.  Goods  which  are  found  on  the 
examination  of  any  vessel  to  be  goods  of  enemy  origin  or  of  enemy 
destination  shall  be  liable  to  condemnation."  While  on  a  voyage  from 
Rotterdam  to  Stockholm  without  calling  at  a  British  or  Allied  port,  a 
Dutch  steamship  and  her  cargo  of  coal — which  was  admittedly  the  pro- 
duce of  collieries  in  the  German  occupied  territory  of  Belgium — were 
seized  as  prize.  No  port  or  ports  had  in  fact  been  "  appointed  "  under 
the  above  Order.  It  was  held  that  the  Order  was  justified  under  the 
law  of  nations  as  a  measure  of  retaliation,  and  did  not  entail  on 
neutrals  a  degree  of  inconvenience  which  was  unreasonable,  considering 
all  the  circumstances  of  the  case ;  that  the  Order  was  not  invalidated  by 
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the  fact  that  no  port  had  been  "  appointed,"  the  proviso  being  merely 
a  relaxation  in  favour  of  neutral  shipowners  who  wished  to  show  their 
bona  fide  neutral  conduct,  and  in  no  sense  a  condition  precedent  to  the 
enforcement  of  the  substantive  part  of  the  clause;  and  that  the  coal 
being  of  enemy  origin  within  the  meaning  of  the  Order,  both  ship  and 
cargo  must  be  condemned  (The  Leonora,  87  L.  J.  P.  186;  [1918] 
P.  182). 

661.     .     In  a  case  in  which  it  appeared  from  the  facts  that  the 

intention  of  the  parties  to  the  contract  was  that  the  property  in  the 
cargo  should  pass  to  the  purchaser  on  shipment  and  be  at  his  risk,  but 
that  he  was  not  intended  to  have  possession  of  it,  or  of  the  bills  of 
lading,  until  actual  payment  of  the  purchase  price  at  the  expiration  of 
an  agreed  period  of  credit,  which  did  not  expire  till  after  the  ship  had 
been  captured,  it  was  held  that  the  inference  that  the  property  in  the 
cargo  had  passed  to  the  purchaser  before  the  capture  was  not  displaced 
by  the  form  of  the  bills  of  lading,  which  was  ambiguous  {The  Parchim, 
87  L.  J.  P.  18;  [1918]  A.C.  157— P.O.). 

661.     .     "Where  contraband  goods  in  a  neutral  ship  consigned 

to  a  neutral  port  are  seized  on  suspicion  of  an  ultimate  enemy  destina- 
tion, and  afterwards  released,  the  claimant  is  not  entitled  to  any  costs 
or  damages  if  there  were  reasonable  grounds  of  suspicion  justifying  the 
seizure,  although  they  were  not  due  to  any  action  or  omission  for  which 
the  claimant  was  responsible.  A  Prize  Court  administering  inter- 
national law  is  not  affected  by  the  municipal  law  of  any  country  as  to 
what  discovery  may  or  may  not  be  made  by  its  subjects  {The  Baron 
Stjemblad,  87  L.  J.  P.  11;  [1918]  A.C.  173— P.C). 

661.     .     In  order  to  bring  a  cargo  of  conditional  contraband 

within  the  abrogation  of  the  doctrine  of  continuous  voyage,  contained 
in  sec.  35  of  the  Declaration  of  London,  1909,  as  modified  by  the  Order 
in  Council  of  October  29,  1914,  the  ship's  papers  must  show  a  consignee 
of  the  goods  other  than  the  consignor,  to  whom  the  consignor  has 
parted  with  the  real  control  of  the  goods,  and  not  a  mere  agent  for  an 
undisclosed  principal,  bound  to  act  as  that  principal  may  direct  {The 
Louisiana.  The  Tomsk.  The  Nordic.  The  Joseph  W.  Fordney, 
87  L.  J.  P.  57;  [1918]  A.C.  461— P.O.). 

661.  .  Enemy  goods,  when  shipped,  retain  their  enemy  char- 
acter until  they  reach  their  destination,  and  transhipment  from  an 
enemy  into  a  neutral  vessel,  with  the  destination  changed,  does  not 
operate  to  defeat  the  rights  of  a  belligerent  {The  Bawean^  87  L.  J.  P. 
100;  [1918]  P.  58). 

661.     .     The  delivery  of  an  indorsed  bill  of  lading,  made  out  to 

the  shipper's  order  while  the  goods  are  afloat,  is  equivalent  to  delivery 
of  the  goods  themselves,  and  effectual  to  transfer  the  ownership  if 
made  with  that  intention,  which  is  a  question  of  fact.  Accordingly, 
where  a  neutral  shipper,  being  then  owner  of  the  goods,  authorises  and 
directs  his  banker,  with  whom  he  has  discounted  a  draft  drawn  against 
the  goods  by  an  enemy  consignee,  to  surrender  the  bill  of  lading  against 
acceptance  of  the  draft,  he  must  be  taken  to  intend  to  transfer  the 
ownership  when  this  is  done,  and  cannot  maintain  a  claim  as  owner  in 
a  Prize  Court  if  the  goods  are  afterwards  captured  and  condemned 
before  the  completion  of  the  voyage  {The  Prinze  Adalbert  {No.  2), 
86  L.  J.  P.C.  165;  [1917]  A.C.  586— P.O.). 
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661.     .     In  a  case  in  which  the  neutral  owner  of  contraband 

goods,  urgently  required  for  national  purposes,  the  condemnation  of 
which  as  contraband  had  been  claimed,  had,  before  the  outbreak  of 
war,  been  an  export  agent,  but  after  the  outbreak  of  war  had  begun  to 
deal  largely  on  his  own  account,  and  shipped  the  goods  under  bills  of 
lading  which  gave  him  a  complete  power  of  disposition  over  them,  and 
was  in  close  business  communication  with  enemy  firms,  it  was  held 
that  there  w^as  a  substantial  question  to  be  tried,  and  that  the  goods 
ought  not  to  be  released  without  further  investigation.  Petition  for 
leave  to  appeal  refused  {The  Canton,  86  L.  J.  P.  80;  [1917]  A.C.  102— 
P.O.). 

661.     .     Freight  is  never  paid  to  neutral  shipowners  in  respect 

of  the  carriage  of  contraband,  except  as  a  matt-er  of  grace  or  as  a 
matter  of  discretion  {The  Jeanne.  The  Vera.  The  Forsvik.  The 
Albania,  86  L.  J.  P.  71;  [1917]  P.  8). 

661.     .     Cocoanut    oil    (declared    conditional    contraband    on 

March  11,  1915),  while  being  carried  in  a  neutral  ship  to  Sweden,  was 
seized  as  prize.  The  oil  w^as  claimed  by  a  Swedish  firm  of  margarine 
manufacturers,  who  alleged  that  they  had  bought  it  for  the  purpose  of 
the  manufacture  of  margarine  for  sale  and  consumption  in  Sweden. 
The  condemnation  of  the  oil  was  claimed  by  the  Crown  on  the  ground 
that  it  would  either  form  part  of  a  reservoir  of  edible  fats,  part  of  which 
went  to  Germany,  or  else,  after  manufacture  into  margarine,  be  con- 
sumed in  Sweden  in  substitution  for  Swedish  butter,  thereby  released 
for  export  to  enemy  countries.  -It  was  held  that  if  it  had  been  estab- 
lished that  the  oil  was  being  imported  for  the  manufacture  of  margarine 
which  was  to  be  sent  to  Germany,  or  if  it  had  been  shown  that  parti- 
cular manufacturers  of  margarine  in  a  neutral  country  were  acting  in 
combination  with  particular  producers  or  vendors  of  butter,  with  the 
intention  and  object  of  producing  the  margarine  in  order  thereby  to 
release  butter  for  Germany,  the  doctrine  of  continuous  voyage  would 
have  applied  so  as  to  make  the  oil  subject  to  condemnation  as  con- 
ditional contraband  with  an  enemy  destination;  but  that  it  would  not 
be  in  accordance  with  inter^iational  law  to  hold  that  raw  materials  on 
their  way  to  citizens  of  a  neutral  country,  for  the  purpose  of  being  con- 
verted into  a  manufactured  article  for  consumption  in  that  neutral 
country,  were  subject  to  condemnation  solely  on  the  ground  that  the 
consequences  might,  or  even  would  necessarily,  be  that  another  article 
of  a  like  kind  would  be  exported  to  the  enemy  by  other  citizens  of  that 
neutral  country  {The  Bonna,  87  L.  J.  P.  109;  [1918]  P.  123). 

661.     .     Goods  which  are  conditional  contraband  can  properly 

be  condemned  in  a  Prize  Court  if  from  all  the  facts  it  can  be  inferred 
that  they  were  probably  intended  to  be  applied  for  warlike  purposes, 
and  knowledge  on  the  part  of  the  owner  of  the  character  of  the  goods 
is  sufficient  to  justify  the  condemnation  of  a  neutral  ship  carrying  such 
goods  where  they  constitute  a  substantial  part  of  the  whole  cargo  {The 
Hakan,  87  L.  J.  P.  1 ;  [1918]  A.C.  148— P.C). 

661.     .     A  cargo  of  contraband  nominally  owned  by  a  neutral, 

and  shipped  in  a  neutral  vessel  for  a  neutral  port,  is  liable  to  condem- 
nation if  it  appears  from  the  evidence  that  it  was  really  enemy  property 
and  had  an  ulterior  enemy  destination ;  and  where  the  goods  amount 
to  more  than  half  the  cargo  the  shipowner  will  be  presumed  to  be  a 

396 


661  PRIZE.  Vol.  XI. 

party  to  the  ulterior  voyage,  and  the  ship  also  will  be  liable  to  con- 
demnation {The  Hillerod,  87  L.  J.  P.  94;  [1918]  A.C.  412— P.C.). 

661.     .     A  transfer  of  goods  at  sea,  induced  by  apprehension 

on  the  part  of  the  transferor  of  the  outbreak  of  hostilities  between  the 
State  to  which  he  owes  allegiance  and  another  State,  cannot  be  set 
up  as  against  the  belligerent  in  fraud  of  whose  rights  it  is  deemed  to 
have  been  made ;  but  a  transfer  made  by  a  German  owner  of  goods  at 
sea,  induced  by  apprehension  of  the  outbreak  of  war  between  France 
and  Germany,  is  not  void  as  against  British  captors  after  war  had 
broken  out  between  the  United  Kingdom  and  Germany,  such  outbreak 
of  war  not  having  been  apprehended  at  the  time  of  the  transfer,  so 
as  to  throw  upon  the  transferee  the  onus  of  proof  that  the  transfer  was 
bona  fide  {The  Daksa,  86  L.  J.  P.O.  130;  [1917]  A.  C.  386— P.O.). 

661.     .     Goods  ordered,  and  in  some  cases  paid  for,  by  neutrals 

before  the  date  of  the  "  Reprisals  "  Order  in  Council  of  March  11,  1915, 
were  despatched  from  German  factories  and  shipped  by  parcel  post  on 
board  a  Danish  steamship  at  Copenhagen  after  the  coming  into  opera- 
tion of  the  Order.  During  her  voyage  to  America  the  vessel  was  diverted 
into  a  British  port,  where  the  goods  were  ordered  to  be  discharged. 
On  a  suit  by  the  Crown  for  an  order  for  the  detention  and/or  sale  of 
the  goods  claims  were  put  in  by  neutral  consignees.  It  was  held  that 
*'  enemy  property  "  in  Article  IV.  of  the  "  Reprisals  "  Order  meant 
property  which  was  to  be  regarded  as  of  "  enemy  character  "  in  time 
of  war;  that  by  the  International  Law  of  Prize,  from  which  the 
*'  Reprisals  "  Order  derived  its  validity,  the  property  in  goods  sent  by 
sea  passed  only  on  actual  deliver}' ;  and  that  therefore  the  goods  in 
question  must  be  treated  as  enemy  property,  as  well  as  of  enemy 
origin,  and  ordered  to  be  detained  until  the  conclusion  of  peace,  with 
liberty  to  the  Crown  to  apply  for  an  order  for  their  sale  and  the  deten- 
tion of  the  proceeds  (The  United  States,  86  L.  J.  P.  52;  [1917]  P.  30). 

661.     .     Under  the  doctrine  of  continuous  voyage  contraband 

goods  may  be  seized  while  on  their  way  to  a  neutral  country,  if  there 
exists  an  intention  to  send  them  on  to  an  enemy  destination  after 
manufacture;  and  the  Court  will  order  full  discovery  of  documents 
relating  not  merely  to  the  raw  material  but  also  to  the  manufactured 
articles  {The  Balto,  86  L.  J.  P.  83;  [1917]  P.  79). 

661.     .     Carge  shipped  on  a  neutral  vessel  by  the   Salvador 

branches  of  an  enemy  firm  consisted  in  part  of  contraband  which  was 
confiscable  on  account  of  its  enemy  destination;  but  the  remainder 
was  destined  for  neutrals,  who  had  entered  into  contracts  of  purchase, 
some  before  and  some  after  the  date  of  shipment.  It  was  held  that 
the  contracts  of  purchase  were  ineffective;  that  the  property  remained 
in  the  enemy  shippers,  and  the  like  penalty  of  confiscation  attached  to 
the  "  innocent  "  as  to  the  contraband  goods;  and  that  the  Court  will 
not  embark  upon  enquiries  as  to  where  the  loss  may  ultimately  fall  if 
the  goods  are  confiscated  {The  Kronprinsessan  Margareta,  86  L.  J.  P. 
149;  [1917]  P.  114). 

661.     .     One  thousand  bags  of  coffee  marked  with  the  initials 

of  the  buyers,  P.  &  N.,  a  Swedish  firm,  were  shipped  in  the  name  of 
the  Companhia  Nacional  de  Cafe  by  G.  T.  &  Co.,  of  Santos,  the  buying 
branch  of  a  Hamburg  firm  of  the  same  name,  on  two  Swedish  vessela 
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and  consigned  to  the  buyers  and  claimants,  at  Gothenburg.  The  goods 
were  shipped  under  bills  of  lading  dated  April  3  and  May  10,  1916, 
issued  in  the  name  of  the  buyers  pursuant  to  contracts  of  sale  c.  and  f. 
Gothenburg  net  cash  on  arrival  of  document  in  Gothenburg  and  sub- 
ject to  a  confiiTQed  credit  by  the  buyers  through  a  Swedish  bank.  The 
goods  were  insured  by  the  buyers.  The  drafts  and  documents  were 
duly  forwarded  from  Santos  and  presented  to  the  Swedish  bank,  and 
payment  was  then  duly  made.  In  the  meantime  the  goods  in  question, 
together  with  a  number  of  other  consignments  of  coffee  from  G.  T.  & 
Co.  to  other  consignees,  had  been  seized  as  prize  and  the  other  con- 
signments were  subsequently  on  various  dates  condemned  by  the  Court. 
The  thousand  bags  were  claimed  by  P.  &  N.  on  the  ground  that  the 
property  in  the  goods  had  passed  to  them  on  shipment.  It  was  held 
on  the  facts  that  the  claimgints  were  mere  intermediaries  for  the 
Hamburg  firm,  and  that  the  property  in  the  goods  at  the  time  of  ship- 
ment and  of  seizure  was  in  either  the  Hamburg  firm  or  in  its  Santos 
branch  {The  Annie  Johnson.  The  Kronprinsessan  Margureta  {No.  2), 
87  L.  J.  P.  127;  [1918]  P.  154). 

661.     .     The   principles   laid   down   in   the   above   case   apply 

equally  to  contraband  carried  in  neutral  vessels  on  a  continuous  voyage 
or  transit  which  is  to  end  in  enemy  territory  {The  Maracaibo,  [1916] 
P.  266;  86  L.  J.  P.  7). 

661.     .     Where   a   steamship   flying  the   Norwegian   flag  was 

captured  in  the  Strait  of  Magellan  while  engaged  in  carrying  coal  and 
other  supplies  for  German  warships,  it  was  held  that,  even  if  the 
capture  took  place  in  territorial  waters,  neither  an  enemy  nor  a  neutral 
acting  the  part  of  an  enemy  can  demand  the  restitution  of  captured 
property  on  the  sole  ground  of  capture  in  neutral  waters;  and  that, 
assuming  Convention  XIII.  of  the  Hague  Conference  of  1907  to  be 
binding  on  the  Prize  Court,  its  provisions  were  not  intended  to  deal 
with  any  question  between  belligerents,  and  did  not  affect  the  rule  of 
international  law  relating  to  capture  in  the  territorial  waters  of  a  neutral 
State,  as  between  two  belligerent  Powers,  where  the  neutral  State  did 
not  intervene  {The  Bangor,  [1916]  P.  181;  85  L.  J.  P.  218). 

661.     .     A  neutral  vessel  which  carries  contraband  intended  to 

be  delivered  to  an  enemy,  although  she  sails  with  false  papers  and  a 
false  destination,  under  such  circumstances  as  amount  to  fraud  in 
regard  to  belligerents,  if  she  fails  in  delivering  the  contraband  to  the 
enemy,  and  takes  it  to  a  neutral  port  where  it  is  sold  to  a  British  pur- 
chaser, is  not  liable  to  capture  on  her  return  voyage,  as  she  does  not 
fall  within  the  cases  specified  in  the  Orders  in  Council  of  August  20  and 
October  29,  1914,  modifying  article  38  of  the  Declaration  of  London 
{The  Alwina,  87  L.  J.  P.  68;  [1918]  A.C.  444— P.O.). 

661.     .     Contraband  goods  sent  by  post  are  not  protected  by 

article  1  of  the  Eleventh  Hague  Convention,  and  when  seized  as  prize 
are  liable  to  condemnation  {The  Tuhantia,  32  T.  L.  R.  529). 

661.     .     Provided    they    form    part   of   the    crew   and    are    in 

attendance  in  some  form  or  other  on  the  ship  doing  work  in  the  capacity 
of  members  of  the  crew,  it  is  not  necessary  for  all  persons  in  respect  of 
whom  prize  bounty  is  payable  to  be  actually  on  board  the  enemy  ship 
at  the  beginning  of  the  engagement  {The  Sydney,  [1916]  P.  300;  86 
L.  J.  P.  24). 
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661.     .     The  Order  in  Council  of  March  11,   1915,  generally 

called  the  ' '  Eeprisals  ' '  Order,  is  not  invalid  by  reason  of  the  fact  that 
inconvenience  is  necessarily  caused  to  neutral  shipowners  {The  Stigstad, 
[1916]  P.  123;  85  L.  J.  P.  196). 

661.     .     The  doctrine  of  continuous  voyage  or  transportation, 

whether  by  sea  or  over  land,  became  part  of  the  law  of  nations,  both 
as  regards  the  carriage  of  absolute  and  of  conditional  contraband,  before 
the  outbreak  of  the  war.  Accordingly,  the  Prize  Court  has  the 
duty  of  determining  the  real  as  distinguished  from  the  ostensible 
destination  of  goods  absolutely  or  conditionally  contraband,  consigned 
to  a  neutral  port  in  neutral  vessels  {The  Kim  {No.  2),  [1915]  P.  215; 
85  L.  J.  P.  38). 

661.  .  A  neutral,  with  a  personal  domicil  in  a  neutral  coun- 
try, owning  or  being  a  partner  in  a  business  in  an  enemy  country,  has  a 
commercial  domicil  in  that  country  which  imposes  an  enemy  character 
on  his  property  or  interest  in  that  business,  unless  he  takes  steps  to 
discontinue  or  dissociate  himself  from  the  business  in  question  within 
a  reasonable  interval  after  the  outbreak  of  war ;  and  there  is  no  excep- 
tion in  respect  of  goods  shipped  by  him  before  the  war  and  assigned  to 
the  firm  in  the  enemy  country  if  he  still  retains  his  commercial  domicil 
in  the  enemy  country  {The  Anglo-Mexican,  87  L.  J.  P.  33;  [1918] 
A.C.  422— P.O.). 

661.     .     By  virtue  of  sec.  42  of  the  Naval  Prize  Act,  1864,  and 

the  Order  in  Council  of  March  2,  1915,  the  officers  and  crews  of  such 
of  His  Majesty's  ships  of  war  as  are  actually  present  at  the  taking  or 
destroying  of  any  armed  ship  of  any  of  His  Majesty's  enemies  are 
entitled  to  have  distributed  among  them  as  prize  bounty  a  sum  calcu- 
lated at  the  rate  of  5L  for  each  person  on  board  the  enemy's  ship  at  the 
beginning  of  the  engagement.  On  December  8,  1914,  H.M.S.  Canopus 
was  lying  in  the  harbour  of  Port  Stanley  (Falkland  Islands),  her  com- 
mander having  received  orders  to  organise  the  defences  of  the  port. 
She  was  lying  firmly  aground  with  her  double  bottoms  flooded  to  keep 
her  steady,  and  with  anchors  out  ahead  and  astern.  Ten  of  her  twelve- 
pounder  guns  had  been  landed  and  placed  in  position  for  defending 
the  harbour.  On  the  morning  of  that  day  the  approach  of  enemy 
warships  was  reported,  and  when  two  enemy  armed  cruisers  came 
within  range  the  guns  of  the  Canopais  opened  fire  at  them.  The  enemy 
vessels  at  once  hoisted  their  colours  and  steamed  away.  A  British 
squadron,  under  Admiral  Sturdee,  thereupon  gave  chase;  and  well  out 
of  sight  of  land  what  is  known  as  the  Falkland  Islands  battle  was 
fought,  and  resulted  in  the  destruction  of  the  German  warships  Scharn- 
horst,  Gneisenau,  Leipzig,  and  Niirnberg.  On  a  motion  for  a  declara- 
tion that  the  officers  and  crew  of  H.M.S.  Canopus  were  entitled  to 
participate  in  the  sum  of  12,00OZ.  awarded  by  the  Court  on  August  21, 
1916,  as  prize  bounty  in  respect  of  the  destruction  of  the  Schamhorst, 
Gneisenau,  Leipzig,  and  Niirnberg,  it  was  held  that  the  Canopus  did 
not  form  part  of  Admiral  Sturdee 's  squadron,  and  that,  having  been 
detached  for  other  duties,  she  did  not  take  part  in  the  chase  or  naval 
engagement,  and  her  commander,  officers,  and  crew  were  not  actually 
present  at  the  destruction  of  the  four  enemy  ships  within  the  meaning 
of  the  statute,  and  were  not  entitled  to  participate  in  the  bounty  {In 
re  Falkland  Islands  Battle;  Ex  parte  H.M.S.  Canopus,  86  L.  J.  P.  48; 
[1917]  P.  47). 
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661.     .     The  general  practice   not  to 'decree   salvage   for  the 

recapture  of  neutral  ships  is  subject  to  exceptions.  The  presumption 
that  a  neutral  ship  captured  by  a  belligerent  incurs  no  peril  is  dis- 
placed where  the  State  to  which  the  original  captor  belongs  has  sullied 
its  character  by  gross  violations  of  the  law  of  nations,  or  has  promul- 
gated decrees  of  condemnation,  however  unjust,  on  which  the  tribunals 
of  the  country  are  enjoined  to  act,  and  of  which  there  is  every  reason 
to  suppose  that  they  will  be  carried  into  execution.  The  reasoning  on 
which  the  general  rule  has  been  founded  is  then  done  away  with,  the 
peril  is  obvious,  the  case  becomes  simply  that  of  meritorious  rescue 
from  the  danger  of  condemnation  or  destruction,  and  salvage  will  be 
awarded  {The  Pontoporos,  85  L.  J.  P.  143;  [1916]  P.  100). 

661.  — '—,  By  virtue  of  sec.  42  of  the  Naval  Prize  Act,  1864, 
His  Majesty  declared  by  Order  in  Council  of  March  2,  1915,  his 
intention  to  grant  bounty  to  the  officers  and  crews  of  such  of  his  ships 
of  war  as  were  actually  present  at  the  taking  or  destroying  of  any  armed 
ship  of  any  of  His  Majesty's  enemies,  who  should  be  entitled  to  have 
distributed  among  them  as  prize  bounty  a  sum  calculated  at  the  rate 
of  51.  for  each  person  on  board  the  enemy  ship  at  the  beginning  of  the 
engagement.  During  the  siege,  bombardment,  and  capture  of  the 
German  fortress  of  Tsingtau  by  British  and  Japanese  military  and 
naval  forces  the  Austrian  cruiser  Kaiserin  Elizabeth,  the  German  gun- 
boats litis,  Jaguar,  Tiger ^  Luchs,  and  Cormoran,  and  the  German 
torpedo-boat  destroyer  Taku,  were  destroyed,  although,  as  the  Court 
found,  there  was  no  adequate  evidence  to  show  whether  such  destruc- 
tion was  brought  about  by  the  attacking  forces  or  by  the  action  of  the 
German  officers  before  the  surrender.  The  British  naval  force  con- 
sisted of  His  Majesty's  battleship  Triumph  and  His  Majesty's  destroyer 
Usk,  and  the  commanders,  officers,  and  crews  of  those  vessels  claimed 
prize  bounty  in  respect  of  the  destruction  of  the  seven  enemy  vessels. 
It  was  held  that  prize  bounty  is  a  purely  naval  reward;  and  that  the 
destruction  of  the  enemy  ships  being  the  result  of  joint  naval  and 
military  action,  no  award  of  bounty  could  be  made  {H.M.S.  Triumph 
and  H.M.S.  Usk;  In  the  matter  of  Tsingtau  Surrender,  86  L.  J.  P.  105; 
[1917]  P.  127). 

661.     .     It  is  a  settled  rule  of  prize  law  that  Courts  of  Prize 

will  penetrate  through  and  beyond  forms  and  technicalities  to  the  facts 
and  realities ;  and  this  rule,  when  applied  to  questions  of  the  ownership 
of  vessels,  means  that  the  Court  is  not  bound  to  determine  the  neutral 
or  enemy  character  of  a  vessel  according  to  the  flag  she  is  flying,  or 
may  be  entitled  to  fly,  at  the  time  of  capture  {The  Hamhorn,  87  L.  J. 
P.  64;  [1918]  P.  19). 

661.     .     By  virtue  of  sec.  42  of  the  Naval  Prize  Act,  1864,  and 

the  Order  in  Council  of  March  2,  1915,  prize  bounty  or  head  money  is 
payable  in  respect  of  the  taking  or  destroying  of  any  armed  ship  of  any 
of  His  Majesty's  enemies.  The  words  "  armed  ship  "  refer  only  to  a 
fighting  unit  of  the  Fleet — a  ship  commissioned  and  armed  for  offensive 
action  in  a  naval  engagement — and  in  the  absence  of  proof  that  she 
was  so  armed  prize  bounty  was  held  not  to  be  payable  in  respect  of 
the  destruction  of  an  enemy  fleet  auxiliary,  which,  at  the  time  of  her 
destruction,  was  being  used  as  a  troop  transport  {H.M.  Submarine 
E  14,  86  L.  J.  P.  86;  [1917]  P.  85). 
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661.     .     By  virtue  of  sec.  42  of  the  Naval  Prize  Act,  1864,  His 

jMajesty,  by  Order  in  Council  of  March  2,  1915,  declared  his  intention 
of  awarding  prize  bounty  to  the  officers  and  crews  of  such  of  his  ships- 
of  war  as  were  actually  present  at  the  taking  or  destroying  of  any  armed 
ship  of  any  of  His  Majesty's  enemies.  During  the  naval  operations- 
which  resulted  in  the  destruction  of  the  German  cruiser  Konigsberg, 
in  the  river  Kufiji,  Africa,  two  aeroplanes,  belonging  to  the  Royal 
Naval  Air  Service,  which  had  been  lent  to  the  attacking  force  for  the 
purpose,  assisted  by  dropping  bombs  on  the  enemy  vessel,  and  also  by 
acting  as  observers  for  the  attacking  monitors,  H.M.S.  Severn  and 
H.M.S.  Mersey.  The  officers  and  crews  of  the  aeroplanes  were 
l)orne  on  the  ships'  books.  It  was  held  that  the  officers  and  crews  of  the 
aeroplanes  were  entitled  to  share  in  the  prize  bounty  awarded  to  the 
Severn  and  Mersey  (H.M.S.  Severn  and  H.M.S.  Mersey,  86  L.  J.  P. 
129;  [1917]  P.  174). 

661.     .     The  expression  *'  armed  ship  "  in  sec.  42  of  the  Naval 

Prize  Act,  1864,  means  a  fighting  unit  of  the  enemy  fleet  (H.M.S. 
Submarine  E  14  {No.  2),  35  T.  L.  R.  116). 

661.     .     Where  an  enemy  merchant  ship,  detained  in  a  port 

under  article  2  of  the  Hague  Convention  No.  VI.  of  1907,  is  requisi- 
tioned by  the  Crown,  the  date  of  delivery  by  the  Marshal  of  the 
Court  is  the  proper  date  for  determining  the  value  of  the  ship  under 
Order  XXIX.  rule  4  of  the  Prize  Court  Rules,  1914,  and  an  application 
for  an  adjournment  of  the  valuation  until  after  the  end  of  the  war,  on 
the  ground  that  during  the  war  the  owners  were  not  in  a  position  to 
obtain  evidence  of  value,  should  not  be  entertained  (The  Germania 
{No.  2),  87  L.  J.  P.C.  86;  [1918]  A.C.  472— P.C). 

661.     .     Captures  on  Victoria  Nyanza  are  subject  to  the  law  of 

Prize  (In  re  Victoria  Nyanza  Captured  Craft,  35  T.  L.  R.  117). 

661.     .     When  enemy  cargo,  loaded  before  war  for  carriage  on 

a  British  ship,  is  seized  and  ordered  to  be  discharged  in  a  British  port, 
and  is  condemned  as  prize,  such  a  sum  is  to  be  allowed  out  of  the 
prize  to  the  shipowners  for  freight  as  is  fair  and  reasonable  in  the 
circumstances.  Regard  is  to  be  had  to  the  agreed  freight — though  this 
is  not  conclusive — to  the  extent  to  which  the  voyage  has  been  made,  the 
labour  and  cost  expended  or  any  special  charges  incurred  in  respect  of 
the  cargo  before  seizure  and  discharge,  and  to  the  benefit  to  the  cargo 
from  carriage  until  seizure  and  discharge.  No  sum  is  to  be  allowed, 
unless  in  special  circumstances,  for  inconvenience  or  delay  to  the  ship 
as  the  result  of  her  diversion  or  detention  for  the  seizure  and  discharge 
of  her  enemy  cargo  (The  Juno,  [1916]  P.  169;  84  L.  J.  P.  154).  See 
also  The  lolo,  [1916]  P.  206;  85  L.  J.  P.  82. 

661.     — 


— .  It  is  the  duty  of  the  captors  of  a  prize  to  bring  the 
ship  to  a  convenient  port  without  breaking  bulk,  and  it  is  not  necessary 
to  bring  it  to  a  port  where  there  is  a  Prize  Court  sitting.  Upon  arrival 
in  port  the  prize  should  be  handed  over  to  the  Marshal  of  the  Prize 
Court  or  to  the  principal  officer  of  Customs  in  the  port,  and,  if  there 
is  no  such  Marshal  or  principal  officer,  the  captor  is  justified  in  handing 
over  the  prize  to  the  officer  appointed  as  detaining  officer  in  respect  of 
prizes  brought  to  the  port,  and  the  captor  does  not  by  so  doing  con- 
stitute such  officer  his  agent  for  the  future  custody  of  the  ship  and 
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'Cargo.  There  is  no  necessity  for  the  detaining  officer  to  apply  to  the 
Oourt  before  landing  the  cargo  (Brown  v.  Chartered  Bank  of  India, 
Australia,  and  China.  The  Sudmark  (No.  2),  87  L.  J.  P.C.  88;  [1918] 
A.C.  475— P.C. ). 

661.     .     The  Judge  of  the  Prize  Court  has  power,  under  Order 

IX.  rule  1  of  the  Prize  Court  Ptules,  1914,  to  make  an  order  for  the 
discovery  of  documents  relating  to  the  matter  in  question,  either 
generally  or  limited  to  certain  classes  of  documents  specified  in  the 
order;  and  the  Judge,  in  making  the  order,  may  indicate  the  kind  of 
document  of  which  he  contemplates  that  discover}^  shall  be  made  (The 
Consul  Corfitzon,  86  L.  J.  P.  136;  [1917]  A.C.  550— P.C). 

661.     .     Where  an  order  for   the   release   of   goods   has  been 

obtained  by  fraud  on  the  part  of  the  claimants,  the  Prize  Court  has  an 
inherent  right  to  set  aside  such  order  and  to  decree  the  confiscation  of 
the  goods  or  their  proceeds  (The  Alfred  Nobel.  The  Bjornstjerne 
Bjornson.     The  Fridland,  87  L.  J.  P.  183;  [1918]  P.  293). 

661.     .     By   Order  XVIII.   of  the   Prize   Court  Rules,    1914, 

*'  Any  person  .  .  .  making  a  claim,  and  being  ordinarily  resident  out 
of  the  jurisdiction  of  the  Court,  may  be  ordered  to  give  security  for 
costs,  though  he  may  be  temporarily  resident  within  the  jurisdiction 
of  the  Court,  ..."  It  was  held  that  the  discretion  conferred  on  the 
Prize  Court  Judge  by  this  Order  is  a  judicial  discretion  to  be  exercised 
judicially,  but  neither  the  merits  of  the  claim  as  they  appear  from  the 
evidence  filed  nor  the  onus  prohandi,  having  regard  to  such  evidence, 
are  determining  factors  in  considering  whether  the  discretion  has  been 
properly  exercised  [The  Stanton,  86  L.  J.  P.  98;  [1917]  A.C.  380— 
P.O.).  ' 

;     1  '' 

661.     .     If  a  neutral  power  allows  a  prize  to  remain  in  one  of 

its  ports  for  a  longer  time  than  is  warranted  by  international  law  or 
agreement,  the  captor's  Prize  Court  has  not  on  that  account  any  power 
or  duty  to  release  the  prize  {The  Sudmark,  86  L.  J.  P.C.  181;  [1917] 
A.C.  620— P;C.). 

661.     .     Bales  of  wool  purchased  by  a  neutral  firm  in  Sweden 

from  enemy  subjects,  and  consigned  to  the  order  of  the  purchasers, 
were  seized  as  prize  while  in  transit  on  the  ground  that  the  goods  were 
destined  for  Germany.  The  wool  was  claimed  by  the  neutral  pur- 
chasers, who,  while  denying  that  the  goods  had  an  enemy  destination, 
contended  that,  even  if  the  wool  was  going  to  Germany,  it  was  only 
for  the  purpose  of  being  combed ;  that  it  was  to  be  returned  to  Sweden 
as  combed  or  spun  wool;  and  that  it  was  not  liable  to  condemnation, 
although  the  wast^  wool  and  by-products  would  be  retained  by  the 
enemy  spinners  as  part  payment.  It  was  held  that  the  wool  was 
destined  for  Germany,  and  must,  in  the  circumstances,  be  condemned 
as  absolute  contraband  (The  Axel  Johnson.  The  Drottning  Sophia, 
86  L.  J.  P.  173;  [1917]  P.  234). 

679.  Probate. — Wills  of  the  description  known  as  ''  mutual  wills  " 
or  more  accurately  joint  wills,  may  form  the  subject  of  an  agreement 
between  testators  that  they  should  be  irrevocable,  but  are  not  recognised 
as  such  by  the  Court  of  Probate,  the  function  of  which  is  to  decide  what 
is  the  last  will  of  a  testator,  and  there  is  no  rule  of  law  that  any  will  is 
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irrevocable.  Such  a  rule  would  contravene  the  essential  principle  that 
a  will  is  revocable  either  by  operation  of  law,  ae  on  the  marriage  of  the 
testator,  or  by  his  act.  The  liberty  of  making  testaments  cannot  be 
renounced  by  any  agreement.  Although  an  agreement  not  to  revoke 
a  will  may  give  rise  to  a  claim  for  damages  as  on  contract,  or  may  be 
enforced  by  a  declaration  of  trust,  the  Probate  Division  is  not  the  proper 
forum  in  which  to  seek  relief  for  its  breach  {Walker  v.  Gaskill,  [1914] 
P.  192;  83  L.  J.  P.  152). 

679.     .     When    no    administration    has    been    granted    to   the 

estate  of  a  British  subject  dying  in  a  foreign  country  by  a  foreign 
Court  the  case  is  within  the  Wills  Act,  1861,  sec.  2,  and  the  executor 
of  his  will  executed  in  England  and  in  English  form  is  entitled  to  pro- 
bate of  it  in  England  without  regard  to  the  domicil  of  the  deceased, 
whether  that  may  have  been  in  the  foreign  country  or  not  [In  the 
goods  of  Cocquerel,  87  L.  J.  P.  47;  [1918]  P.  4). 

681.     .     The  Court  will  direct  passages  and  expressions  of  a 

malicious  or  libellous  character  which  have  no  dispositive  effect  to  be 
omitted  from  the  probate  and  any  copies  issuing  from  the  Eegistry, 
although  it  will  not  order  them  to  be  deleted  from  the  will  itself  {In  the 
goods  of  A.  B.,  1914,  83  L.  J.  P.  67;  In  re  8.  P.  White,  [1914]  P.  153; 
30  T.  L.  R.  536). 

681.     .     Under    sec.    12    of    the    Confirmation    of    Executors 

(Scotland)  Act,  1858,  the  sealing  by  the  Probate  Court  in  England  of 
a  confirmation  of  executors,  granted  in  Scotland  to  the  executor  of  a 
testator  who  died  domiciled  in  Scotland  but  possessed  of  personal  estate 
in  England  and  Scotland,  is  a  purely  ministerial  act  as  to  which  the 
Probate  Court  can  exercise  no  discretion.  The  Probate  Court  is,  there- 
fore, bound  in  such  a  case  to  seal  a  confirmation  of  exeoutors  produced 
to  them  for  this  purpose,  notwithstanding  that  the  executor  appointed 
is  a  corporation  aggregate,  which,  according  to  English  law,  is  not  itself 
a  competent  person  to  take  a  grant  of  probate,  but  must  appoint  a  syndic 
for  that. purpose  {In  re  Rankine's  Estate,  87  L.  J.  P.  114;  [1918]  P.  134 
— C.A.). 

682.     .     It  is  contrary  to  public  policy  that  a  person  convicted 

of  the  manslaught-er  of  a  testator  should  be  permitted  to  take  an  interest 
under  the  will  {In  re  Hall;  Hall  v.  Knight,  [1914]  P.  1 ;  83  L.  J.  P.  1 
— C.A.). 

682.     .     If  the  facts  are  indisput-able  the  Court  can  deal  with 

a  pure  question  of  law  on  interlocutory  proceedings  {ihid.). 

682.     .     A  lunatic  who  kills  his  father  is  entitled  to  benefit 

under  his  father's  will,  if  his  father  has  left  a  will,  or  to  receive  his  proper 
share  under  his  father's  intestacy  if  his  father  has  died  intestate 
{In  re  Houghton;  Houghton  v.  Houghton,  [1915]  2  Ch.  173;  84  L.  J. 
Ch.  726). 

683.     .     Executors  proved  a  will  and  two  codicils.     Two  years 

afterwards  a  third  codicil  came  to  light  which  the  executors  refused  to 
prove  unless  propounded.  In  the  action  they  pleaded  that  the  codicil 
was  not  duly  executed  and  that  the  testator  did  not  know  and  approve 
of  the  contents.     The  codicil  was  admitted  to  probate  and  the  executors 
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ordered  to  pay  the  costs  personally  {In  re  Speke ;  Speke  v.  Deakm,  1914, 
109  L.  T.  719;  SOT.  L.  R.  73). 

683.     .     A  will  was  prepared  and  obtained  by  parties  benefiting 

by  it.  It  was  opposed,  but  upheld.  In  the  circumstances  the  Court 
held  that  even  after  trial  by  jury  it  had  jurisdiction  to  order  that  the 
costs  should  not  follow  the  event,  but  that  the  costs  of  all  parties  should 
be  defrayed  (under  Order  LV.  rule  14  (D) )  out  of  that  ]^ortioii  of  the 
estate  bequeathed  to  the  persons  benefiting  by  it  and  whose  conduct 
had  been  the  cause  of  the  inquiry  {Child  v.  Osment,  [1914]  P.  129; 
83  L.  J.  P.  72). 

684.     .     The  reference  to  Hewson  v.  Shelley  in  Court  of  Appeal, 

[Supp.  13,  p.  584],  is  [1914]  2  Ch.  13;  83  L.  J.  Ch.  607.  It  was  held 
in  that  Court  that  the  person  clothed  by  the  Court  of  Probate  with  the 
character  of  administrator  of  a  deceased  person's  estate  is  the  legal 
personal  representative  of  the  deceased,  unless  and  until  the  grant  of 
administration  is  revoked  or  determined,  with  power  to  dispose  of  the 
deceased's  assets,  including  the  real  estate  which  is  vested  in  him  by 
virtue  of  sec.  1  of  the  Land  Transfer  Act,  1897.   See  further,  ante,  p.  184. 

684.     .     The  provision  of  sec.  95  of  the  Probates  and  Letters 

of  Administration  Act  (Ireland),  1857,  directing  the  resealing  in  England 
of  an  Irish  grant,  does  not  take  away  the  power  of  the  English  Court 
to  grant  original  probate  or  letters  of  administration  with  a  will  annexed 
when  there  are  assets  in  England  in  respect  of  which  an  English  grant 
can  be  made,  and  there  has  not  been  in  fact  any  resealing  of  the  Irish 
grant  {Irwin  v.  Caruth,  [1916]  P.  23;  85  L.  J.  P.  25). 

685.     .     A  testatrix  made  a  will  appointing  executors.     By  a 

later  will  she  revoked  the  dispositions  of  property  contained  in  the  first 
will,  but  made  no  appointment  of  executors.  With  the  consent  of  the 
executors  of  the  first  will  and  of  the  next-of-kin  the  Court,  while  refusing 
to  admit  both  wills  to  probate,  granted  administration  to  the  executors 
of  the  first  will,  with  the  second  will  annexed  {In  re  Watkin;  Whitlark 
V.  White,  [1915]  P.  24;  84  L.  J.  P.  47;  31  T.  L.  R.  100). 

685.     .     A  sole  executor,  having  fled  the  country  prior  to  the 

death  of  his  testatrix  under  fear  of  criminal  proceedings,  and,  having 
never  since  been  heard  of,  was,  under  the  Court  of  Probate  Act,  1857, 
sec.  73,  passed  over  without  citation,  and  a  grant  of  administration 
with  the  will  annexed  was  made  to  one  of  two  .universal  legatees  with 
the  consent  of  the  other  of  them  {In  the  goods  of  Williams,  87  L.  J.  P. 
56;  [1918]  P.  122). 

685.     .     The    husband    of   an    intestate    being   bankrupt,    the 

Court  granted  letters  of  administration  to  the  husband's  trustee  in 
bankruptcy  without  citation  of  or  notice  to  the  husband  {In  the  Estate 
of  Bowron,  1915,  84  L.  J.  P.  92;  59  S.  J.  108). 

685.     .     The  executors  and  residuary  legatees  of  a  deceased 

person  were  alien  enemies.  Before  the  war  broke  out  they  had 
appointed  an  attorney.  The  Court  granted  administration  cum 
testamento  annexo  to  the  attorney,  with  directions  not  to  distribute  the 
estate  without  leave  of  a  registrar  {In  the  Estate  of  Koenigs,  1914. 
59  S.  J.  130). 

404 


685-690;4       PROBATE— PRODUCTION.       Vols.  XL  &  XII. 

685.     .     The  Court,  however,  declined  to  follow  the  above  case 

in  In  the  Estate  of  Schiff,  [1915]  P.  86;  84  L.  J.  P.  79;  59  S.  J.  303, 
where  the  next-of-kin  of  a  deceased  intestate  were  alien  enemies,  and 
held  that  the  proper  person  to  take  the  grant  of  administration  was 
the  Public  Trustee. 

685.     .     In  the  case  of  two  alien  enemies,  domiciled  in  Hungary, 

who  died  int-eetate  in  this  country,  leaving  personal  estate  in  this 
country,  their  next-of-kin  being  resident  in  an  enemy  country,  the 
Public  Trustee  expressed  the  view  that  he  had  no  power  to  take  a  grant 
of  administration  of  the  estate  of  a  person  having  a  foreign  domicil,  and 
the  Court,  in  the  special  circumstances  of  the  case,  made  a  limited 
grant,  under  sec.  73  of  the  Court  of  Probate  Act,  1857,  of  letters  of 
administration  to  an  acquaintance  of  the  deceased  persons,  who  was  a 
British  subject  resident  and  domiciled  in  England  and  was  the  holder 
of  a  power  of  attorney  from  their  next-of-kin,  the  grant  being  made  on 
the  terms  that  the  grantee  should  deliver  the  proceeds  to  the  Public 
Trustee  as  the  custodian  of  enemy  property,  but  the  Court  intimated 
that  in  most  cases  of  the  administration  of  the  estates  of  alien  enemies 
the  Public  Trustee  should  take  the  grant,  it  being  within  his  power  to 
accept  a  grant  in  cases  where  persons  died  domiciled  abroad  {In  the 
Estate  of  Grundt;  In  the  Estate  of  Oetl,  [1915]  P.  126;  113  L.  T.  189; 
31  T.  L.  R.  437). 

689.  Probation  of  Offenders. — The  Criminal  Justice  Administration 
Act,  1914,  supplements  the  Probation  of  Offenders  Act,  1907,  by  pro- 
viding for  the  recognition  by  the  Secretary  of  State  of  societies  approved 
by  him  having  among  their  objects  the  care  and  control  of  minors  while 
on  probation,  or  while  placed  out  on  licence  from  a  reformatory  or 
industrial  sch(x>l  or  Borstal  institution,  or  while  under  supervision, 
and  enables  Justices  to  appoint  as  probation  officer  the  person  provided 
for  that  purpose  by  a  recognised  society.  The  Secretary  of  State  may 
recommend  Treasury  grants  to  such  societies  towards  their  expenses 
(sec.  7). 

690.  .  The  Criminal  Justice  Administration  Act,  1914,  sub- 
stitutes for  conditions  (c),  {d),  and  (e),  which  may  be  inserted  in  the- 
recognisance,  conditions  '*  with  respect  to  residence,  abstention  from 
intoxicating  liquors,  and  any  other  matters,  as  the  Court  may,  having 
regard  to  the  particular  circumstances  of  the  case,  consider  necessary 
for  preventing  a  repetition  of  the  same  offence  or  the  commission  of 
other  offences  "  (sec.  8).  Incidentally  the  new  provision  overrules 
E.  V.  Davies,  [1909]  1  K.B.  892;  78  L.  J.  K.B.  363,  [Supp.  13,  p.  585]. 

690.     .     The  Criminal  Justice  Administration  Act,  1914,  enables 

the  Court  to  vary  the  conditions  of  a  recognisance  by  extending  as  well 
a«  by  diminishing  the  period  of  probation,  provided,  however,  that  no 
extension  must  go  beyond  three  years  from  the  date  of  the  original  order 
(sec.  9). 


VOLUME  XII. 

4.  Production,  Census  of. — The  Census  of  Production  Act,  1917, 
provides  that  (1)  so  much  of  sec.  1  of  the  Census  of  Production 
Act,  1906,  as  requires  a  census  of  production  to  be  taken  at  such  inter- 
vals as  may  be  determined  by  an  order  made  by  the  Board  of  Trade 
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as  soon  as  practicable  after  the  taking  of  the  first  census  and  laid 
before  Parliament,  and  any  order  made  thereunder,  shall  cease  to  have 
effect.  (2)  It  shall  not  be  necessary  to  have  a  fixed  interval  between 
any  census  of  production  under  the  principal  Act  and  another  such 
census,  and  such  a  census  shall  be  taken  in  any  year  v^hich  is  fixed  for 
the  purpose  by  an  order  made  by  the  Board  of  Trade  and  laid  before 
Parliament,  and,  if  the  order  so  directs,  may  be  limited  to  any  trades 
or  businesses  mentioned  in  the  order :  Provided  that  there  is  at  least 
a  year's  interval  between  the  date  on  which  the  order  is  made  by  the 
Board  of  Trade  and  the  commencement  of  the  year  in  which  the 
census  is  to  be  taken  (sec.  1). 

22.  Prohibition. — A  rule  nisi  calling  upon  Income  Tax  Commis- 
sioners to  show  cause  why  a  writ  of  prohibition  should  not  be  awarded 
to  prohibit  them  from  proceeding  with  an  additional  assessment  to 
income  tax  was  obtained  by  an  applicant  upon  an  affidavit  which  con- 
cealed or  misrepresented  material  facts.  It  was  held  that  the  rule 
must  be  discharged  without  going  into  the  merits  on  account  of  the 
conduct  of  the  applicant  (Rex  v.  Kensington  Income  Tax  Commis- 
sioners; Ex  parte  De  Poligmic  (Princess),  86  L.  J.  K.B.  257;  [1917] 
1  K.B.  486— C.A.). 

40.  Prostitute;  Prostitution. — In  an  indictment' for  living  on  the 
earnings  of  prostitution,  a  person  can  be  charged  with  having  committed 
the  offence  on  one  specified  day  only,  and  evidence  of  the  offence  having 
been  committed  on  other  days  is  admissible  to  prove  the  offence  on  the 
specified  day.  An  indictment  for  such  offence  after  a  previous  convic- 
tion for  a  similar  offence  can,  under  sec.  7  (5)  of  the  Criminal  Law 
Apiendment  Act,  1912,  [Supp.  13,  p.  587],  be  tried  by  a  Court  of 
Quarter  Sessions  (R.  v.  Hill;  R.  v.  Churchman,  [1914]  2  K.B.  386; 
83  L.  J.  K.B.  820— C.C.A.). 

41.     .     There  is  no  rule  that  on  a  charge  of  living  on  immoral 

earnings  the  evidence  of  the  woman  must  be  corroborated,  but  the 
Judge  is  justified  in  warning  the  jury  not  to  accept  her  evidence  without 
most  careful  scrutiny  (R.  v.  King  (No.  2),  1914,  111  L.  T.  80; 
30  T.  L.  E.  476— C.C.A.). 

41.  .  The  term  "  prostitute  "  in  the  Criminal  Law  Amend- 
ment Act,  1885,  sec.  2  (1),  the  Vagrancy  Act,  1898,  sec.  1,  the  Chil- 
dren Act,  1908,  sec.  17,  and  the  Criminal  Law  Amendment  Act,  1912, 
sec.  7,  is  not  limited  so  as  to  mean  only  a  woman  who  permits  acts 
of  lewdness  with  all  and  sundry,  or  with  such  as  hire  her,  when  such 
acts  are  in  the  nature  of  ordinary  sexual  connection.  "  Prostitution  " 
is  proved  if  it  is  shown  that  a  woman  offers  her  body  commonly  for 
lewdness  for  payment  in  return  (Rex  v.  De  Munck,  87  L.  J.  K.B.  682; 
[1918]  1  K.B.  635— C.C.A.). 

76.  Publication  (in  Cases  of  Defamation). — The  respondent  sent 
a  letter  to  his  wife  containing  words  alleged  to  be  a  libel  on  their  children, 
the  plaintiffs.  This  was  inclosed  in  an  open  envelope,  bearing  a  half- 
penny stamp,  addressed  to  her  in  her  maiden  name,  and  sent  through 
the  post.  It  was  opened  by  the  wife's  butler  out  of  curiosity, 'and  he 
read  the  letter.  It  was  held  that  there  was  no  evidence  of  publication 
to  him  by  the  respondent,  as  his  act  was  unauthorised,  and  could  not 
reasonably  be  anticipated  by  the  respondent  (Huth  v.  Huth,  [1915] 
3  K.B.  32;  84  L.  J.  K.B.  1307— C. A.). 
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76.     .     The  plaintiff  having  advertised  his  house  for  sale,  an 

intending  purchaser  requested  his  own  son,  at  whose  home  he  was  stay- 
ing for  a  week-end,  to  write  to  the  defendant  for  the  purpose  of  making 
certain  confidential  inquiries  concerning  the  plaintiff.  The  son  wrote 
in  his  own  name  and  from  his  own  address  asking  for  information  in 
confidence  and  promising  secrecy  from  the  plaintiff.  The  defendant 
sent,  addressed  to  the  son,  a  letter  containing  statements  defamatory 
of  the  plaintiff.  The  letter  was  delivered  at  the  son's  house  during  his 
absence,  but  was  opened  and  read  by  the  father;  it  was  not  seen  by  the 
son.  The  jury  found  that  the  defendant  did  not  know  or  expect  that 
the  letter  might  probably  be  opened  or  seen  by  a  third  person  other  than 
the  son.  It  was  held  that  there  had  been  no  publication  of  the  libel  by 
the  defendant  {Powell  v.  Gelst on,  [1916]  2  K.B.  615;  85  L.  J. 
K.B.  1783). 

82.  Public  Authorities  Protection  Act,  1893. — A  corporation  was 
empowered  by  statute  to  make  gas  and  sell  coke.  Through  the 
negligence  of  the  corporation's  servant  when  delivering  the  coke  the 
plaintiff's  window  was  broken.  More  than  six  months  after  the 
occurrence  the  plaintiff  brought  an  action  against  the  corporation  for 
negligence.  It  was  held  that  they  were  not  protected  by  sec.  1  of  the 
Public  Authorities  Protection  Act,  1893  {Bradford  Corporation  v. 
Myers,  [1916]  1  A.C.  242;  85  L.  J.  K.B.  306— H.L.). 

82.     .     The  six  months'  limitation  of  time  enacted  by  sec.  1 

of  the  Public  Authorities  Protection  Act,  1893,  does  not  apply  to  a 
prerogative  writ  of  mandamus  {R.  v.  Hertford  Union;  Ex  parte  Pollard, 
1914,  111  L.  T.  716;  78  J.  P.  405;  12  L.  G.  E.  863— per  Avory,  J.). 

82.  .  An  application  for  a  writ  of  ceHiorari  to  quash  the  sur- 
charges of  a  Local  Government  Board  auditor  is  not  an  action  within 
sec.  1  of  the  Public  Authorities  Protection  Act,  1893,  and  solicitor  and 
client  costs  are  not  recoverable  thereon  by  virtue  of  the  Act  {Roberts 
V.  Battersea  Borough  Council,  1914,  110  L.  T.  566;  78  J.  P.  265— C. A.). 

82.     .     The  Act  does  not  apply  to  an  action  brought  against  a 

police  authority  for  compensation  under  the  Eiot  (Damages)  Act,  1886, 
as  such  action  is  one  for  compensation  under  that  statute,  and  not  to 
recover  damages  for  any  default  on  the  part  of  the  authority  within 
sec.  1  of  the  Act  {Kaufmann  v.  Liverpool  Corporation,  [1916]  1  K.B. 
860;  85  L.  J.  K.B.  1127— D.). 

82.     .     A    defendant   does   in    substance   obtain    a    judgment 

within  the  meaning  of  sec.  1  {h)  of  the  Act,  entitling  the  defendant  to 
costs  as  between  solicitor  and  client,  when  an  order  is  made  under 
Order  XXXVI.  rule  12  dismissing  the  action  for  want  of  prosecution  with 
costs  {Gilbert  v.  Gosport  and  Alverstoke  Urban  Council,  [1916]  2  Ch. 
587;  86  L.  J.  Ch.  54). 

84.     .     Markey   v.    Tolworth   Joint    Hospital   District   Board, 

[1900]  2  Q.B.  454;  69  L.  J.  Q.B.  738,  was  disapproved  in  Bntish 
Columbia  Electric  Railway  v.  Gentile,  [1914]  A.C.  1034;  83  L.  J.  P.C. 
353 — P.C.  It  was  held  that  an  action  under  the  Fatal  Accidents  Act, 
1846,  is  a  new  action,  and  not  a  suit  for  an  indemnity  for  damages  for 
injury  sustained  by  the  deceased  person.  A  provision  in  a  Colonial  Act, 
placing  a  limitation  upon  the  time  within  which  action  was  to  be  brought, 
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was  held  not  to  apply  to  the  colonial  statute  equivalent  to  the  Fatal 
Accidents  Act,  1846. 

97.  Public  Company. — The  holding  of  the  required  qualification 
under  sec.  85  of  the  Companies  Clauses  Consolidation  Act,  1845,  is  a 
condition  precedent  to  election  as  director,  and  the  qualification  cannot 
he  acquired  by  an  operation  which  is  itself  carried  out  through  the 
instrumentality  of  the  appointment  of  the  person  as  director  {Chaivnel 
Collienes  Trust  v.  St.  Margaret's,  Dover,  and  Martin  Mill  Light 
Railway,  [1914]  2  Ch.  506;  84  L.  J.  Ch.  28;  30  T.  L.  E.  647— C. A.). 

97.     .     On  the  construction  of  sec.  89  of  the  Companies  Clauses 

Consolidation  Act,  1845,  see  Channel  Collieries  Trust  v.  St.  Margaret's, 
Dover,  and  Martin  Mill  Light  Railway,  supra. 

104.  Public  Entertainments. — A  bona  fide  display  of  cinemato- 
graph films  by  a  dealer  to  prospective  customers,  being  gratis  and  by 
specific  invitation,  is  not  an  "exhibition"  within  sec.  1  of  the  Cinemato- 
graph Act,  1909,  [Supp.  13,  p.  589],  and  is  therefore  not  subject  to 
Regulations  made  in  pursuance  of  the  Act  {Att.-Gen.  v.  Vitagraph  Co., 
[1915]  1  Ch.  206;  84  L.  J.  Ch.  142;  59  S.  J.  160;  31  T.  L.  E.  70). 

104.     .     The  fact  that  the  full  number  of  seats  for  which  a 

cinematograph  theatre  has  been  licensed  has  not  been  installed  does 
not  permit  the  proprietor  to  allow  persons  to  stand  in  the  gangways, 
contrary  to  a  Eegulation  made  under  sec.  1  of  the  Cinematograph 
Act,  1909,  [Supp.  13,  p.  589],  even  though  the  total  number  of 
persons  in  the  theatre  does  not  exceed  the  number  of  seats  for  which 
the  place  is  licensed  {Potter  v.  Watt,  1915,  84  L.  J.  K.B.  394; 
31  T.  L.  E.  84). 

104.     .     Justices  sitting  in  Petty  Sessions  for  the  purpose  of 

exercising  powers  delegated  to  them  under  sec.  5  of  the  Cinematograph 
Act,  1909,  [Supp.  13,  p.  589],  are  not  a  Court  of  summary  jurisdiction, 
and  therefore  have  no  power  to  state  a  case  for  the  opinion  of  the  High 
Court  {Huish  v.  Liverpool  Justices,  [1914]  1  K.B.  109;  83  L.  J. 
K.B.  133). 

104.  .  The  letting  of  a  public  swimming  bath  for  a  cinemato- 
graph entertainment  is  a  letting  for  "  healthful  recreation  "  within 
sec.  5  of  the  Baths  and  Washhouses  Act,  1878  {Att.-Gen.  v.  Shoreditch 
Borough  Council  {No.  1),  1914,  58  S.  J.  415;  30  T.  L.  E.  382),  but 
neither  the  said  Act  nor  the  Baths  and  Washhouses  Act,  1896,  permits 
the  letting  for  such  purpose  of  a  hall  or  other  public  rooms  built  in 
connection  with  such  bath  {Att.-Gen.  v.  Shoreditch  Borough  Council 
(No.  2),  [1915]  2  Ch.  154;  84  L.  J.  Ch.  769— C. A.). 

104.     .     A  licence  for  a  cinematograph  theatre  was  granted  to 

one  E.  on  behalf  of  the  owners,  who  were  a  limited  company.  During 
the  currency  of  the  licence  the  company  substituted  the  appellant  for 
E.  as  manager,  and  some  time  elapsed  before  the  transfer  of  E.'s  licence 
to  the  appellant.  In  respect  of  this  period  a  summons  was 'issued 
against  the  appellant,  as  occupier,  for  allowing  the  premises  to  be  used 
for  cinematograph  exhibitions  without  having  obtained  a  licence  for 
some  person  so  to  use  the  premises,  and  the  Justices  convicted.  It  was 
held  that  as  the  company,  and  not  the  appellant,  was  in  occupation, 
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the  conviction  was  wrong  {Bruce  v.  McMcunus,  [1915]  3  K.B.  1; 
84  L.  J.  K.B.  1860). 

104.     .     It  is  not  necessary  that  a  constable  entering  premises 

for  the  purposes  specified  in  sec.  4  of  the  Cinematograph  Act,  1909, 
should  be  appointed  by  a  county  council;  and  where  a  constable  has 
entered  premises  for  the  bona  fide  purpose  of  ascertaining  the  nature 
of  the  films  being  used,  the  fact  that,  acting  on  instructions,  he  also 
keeps  observation  on  other  matters  connected  with  the  exhibition,  as, 
for  example,  the  use  of  music  on  unlicensed  premises,  does  not  consti* 
tute  him  a  trespasser  {McVittie  v.  Turner,  113  L.  T.  982;  85  L.  J. 
K.B.  23— C. A.). 

104.     .     A  licensing  authority  under  the  Cinematograph  Act, 

1909,  has  no  power,  in  granting  a  licence,  to  impose  on  the  licensee  a 
condition  that  no  child  under  fourteen  years  of  age  shall  be  allowed  to 
enter  into  or  be  on  the  licensed  premises  after  nine  o'clock  in  the  evening 
unaccompanied  by  a  parent  or  guardian,  and  that  no  child  under  ten 
years  of  age  shall  be  allowed  on  the  licensed  premises  under  any 
circumstances  after  that  hour  {Halifax  Theatre  de  Luxe  v.  Gledhill, 
1 1915]  2  K.B.  49;  84  L.  J.  K.B.  649).  See  also  R.  v  .Bwnleij  Justices: 
Ex  parte  Longmore,  85  L.  J.  K.B.  1565. 

104.     .     A  licence  was  granted  to  the  respondents  to  use  certain 

premises  "  for  public  cinematograph  or  other  similar  exhibitions  to 
which  the  Cinematograph  Act,  1909,  applies  "  upon  each  weekday  (with 
certain  specified  days  excepted).  Attached  to  the  licence  was  a  condi- 
tion that  the  premises  should  not  be  opened  for  cinematograph  or  other 
exhibitions  on  Sunday.  The  respondents  gave  an  exhibition  on  Sunday, 
at  which  non-inflammable  films  were  used,  the  audience  present  on 
that  occasion  having  paid  for  admission.  In  proceedings  against  the 
respondents  for  breach  of  the  condition  subject  to  which  the  licence  was 
granted,  it  was  held  that,  although  no  licence  was  required  under  the 
Cinematograph  Act,  1909,  for  an  exhibition  at  which  non-inflammable 
films  were  used,  a  condition  attached  to  a  licence  granted  under  sec.  2 
was  not  2iltra  vires  by  reason  of  the  fact  that  it  prohibited  the  use  of 
the  licensed  premises  on  a  particular  day,  irrespective  of  the  character 
of  the  films  used;  nor  because,  in  the  case  of  a  six-day  licence,  it  pro- 
hibited the  use  of  the  premises  upon  Sunday,  to  which  day  the  licence 
did  not  extend  {Ellis  v.  North  Metropolitan  Theatres,  [1915]  2  K.B. 
61;  84  L.  J.  K.B.  1077). 

104.     .     A  licence  was  granted  by  a  committee  of  Justices,  the 

licensing  authority  under  the  Cinematograph  Act,  1909,  to  the  pro- 
prietors of  a  theatre  for  the  exhibition  of  cinematograph  films,  subject 
to  the  following  condition  :  "No  film  shall  be  shown  that  is  objection- 
able or  indecent  or  anything  likely  or  tending  to  educate  the  young 
in  the  wrong  direction,  or  likely  to  produce  riot,  tumult,  or  breach  of  the 
peace,  and  no  offensive  representations  of  living  persons  shall  be  shown. 
Provided  also  that  no  film  shall  be  exhibited  if  notice  that  the  Justices 
object  to  such  film  has  been  given  to  the  licensee."  The  plaintiffs  let 
to  the  proprietors  a  film  for  the  purpose  of  exhibition  at  an  agreed  sum 
for  a  certain  period ;  but  the  Justices,  after  inspecting  it,  gave  notice 
to  the  proprietors  that  under  the  condition  they  objected  to  its  exhibi- 
tion, whereupon  the  proprietors  abandoned  its  exhibition  and  did  not 
pay  the  plaintiffs  anv  money.     The  plaintiffs  sued  the  committee  for 
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wrongfully  procuring  a  breach  of  their  contractual  rights  with  the  pro- 
prietors. It  was  held  that  the  plaintiffs  could  not  succeed,  first,  because 
the  condition  was  reasonable  and  valid,  and  the  Justices  had  bona  fide 
and  in  the  judicial  exercise  of  their  discretion  decided  that  the  film  was 
objectionable;  and  secondly,  because,  assuming  that  the  condition  was 
unreasonable  and  invalid,  there  was  no  evidence  that  the  Justices 
knowingly  and  for  their  own  ends  persuaded  the  proprietors  to  commit 
an  actionable  wrong  {Stott  v.  Gamble,  [1916]  2  K.B.  504;  85  L.  J. 
K.B.  1750). 

104.     .     As  to  the  relations  between  the  renting  firm  and  the 

local  Justices,  see  Ex  parte  Sioti,  [1916]  1  K.B.  7;  85  L.  J.  K.B.  502, 
ante,  under  Certiorari. 

104.     .     As  to  infringement  of  copyright  in  book  by  means  of  a 

cinematograph  film,  see  Glyn  v.  Western  Feature  Film  Co.,  [1916] 
1  Ch.  261;  85  L.  J.  Ch.  261,  aJite,  under  Copyright. 

104.     .     On  December  21,   1914,  the  plaintiff  was  summarily 

convicted  by  the  Justices  of  Oldham  for  offences  under  the  Cinemato- 
graph Act,  1909,  and  fined  71.  and  costs.  He  appealed  to  Quarter- 
Sessions,  where  the  conviction  was  confirmed.  Subsequently,  on 
March  1,  1915,  the  defendant,  a  Justice,  issued  distress  warrants  on 
the  plaintiff's  goods  in  respect  of  the  conviction.  In  July,  1915,  the 
Divisional  Court  ordered  the  conviction  and  the  order  of  Quarter  Ses- 
sions confirming  it  to  be  quashed  on  the  ground  that  the  summons 
charging  the  offences  had  not  been  properly  served  on  the  plaintiff. 
In  August,  1915,  the  plaintiff  issued  a  writ  against  the  Justice,  claiming 
damages  for  illegal  distress.  It  was  held  that  the  defendant  was  pro- 
tected by  sec.  6  of  the  Justices  Protection  Act,  1848,  notwithstanding 
that  the  conviction  and  the  confirming  order  of  Quarter  Sessions  had 
been  quashed  by  a  writ  of  certiorari.  The  action,  therefore,  had  been 
rightly  withdrawn  from  the  jury  (McVittie  v.  Marsden,  86  L.  J.  K.B. 
653;  [1917]  2  K.B.  878— C. A.). 

104.     .     The  Koyal  Masonic  Institution  for  Boys,  which  is  a 

school  where  sons  of  Freemasons  may  be  educated  at  the  charge  of  funds 
collected  or  contributed  by  Freemasons,  held  its  anniversary  festival  at 
Freemasons'  Hall  on  June  21,  1916.  Brethren  and  certain  ladies  and 
Lewises  were  invited  to  become  stewards  and  to  procure  subscriptions 
before  and  at  the  festival.  The  total  amount  thus  collected  was 
devoted  exclusively  to  the  funds  of  the  institution,  and  the  expenses 
of  the  festival  were  borne  by  the  stewards  or  persons  participating  in 
the  festival.  Stewards  not  attending  the  festival  contributed  one 
guinea  towards  the  expenses.  But  stewards  attending  contributed  two 
guineas.  The  festival  consisted  of  a  dinner  and  a  concert,  the  latter 
being  held  in  a  room  adjoining  that  in  which  the  dinner  was  held.  On 
this  occasion  962  persons  attended,  and  the  Crown  claimed  entertain- 
ments dut}^  under  sec.  1  (1)  of  the  Finance  (New  Duties)  Act,  1916,  at 
the  rate  of  2s.  per  head  in  respect  of  the  payments  of  the  additional 
guinea  each  paid  by  such  persons.  It  was  held  that  the  dinner  was 
the  main  part  of  the  festival,  but  that  the  concert  was  a  separate 
although  an  essential  part  of  the  festival,  and  that  sub-sec.  4  of  sec,  1 
of  the  Act  applied,  and  that  a  lump  sum  of  one  or  of  two  guineas  had 
in  that  case  been  paid  by  962  persons  as  a  subscription  or  contribution 
to  an  association  consisting  of  a  bodv  of  stewards,  and  that  in  and  by 
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means  of  that  lump  sum  there  was  made  "  payment  for  admission  to 
an  entertainment,"  being  the  concert  in  question,  but  that  it  was  the 
function  of  the  Commissioners  to  determine  what  part  of  the  lump 
sum  represented  the  right  of  admission  to  the  entertainment  {Att.-Gen. 
V.  McLeod,  87  L.  J.  K.B.  89;  [1918]  1  K.B.  13). 

118.  Public  Health.— For  the  Public  Health  (Tuberculosis) 
Eegulations,  1916,  and  the  Public  Health  (Venereal  Diseases)  Eegula- 
tions,  1916,  see  Chitty's  Annual  Statutes  for  1916,  Appendix.  On  the 
subject  of  venereal  disease,  see  also  the  Eules  under  the  Midwives  Act, 
1902,  rule  5  (m),  in  Chitty's  Annual  Statutes  for  1916,  Appendix. 

118.     .     The  Venereal  Disease  Act,  1917,  provides  that — 

In  any  area  in  which  this  section  is  in  operation,  a  person  shall 
not,  unless  he  is  a  duly  qualified  medical  practitioner,  for  reward  either 
direct  or  indirect,  treat  any  person  for  venereal  disease  or  prescribe  any 
remedy  therefor,  or  give  any  advice  in  connection  with  the  treatment 
thereof,  whether  the  advice  is  given  to  the  person  to  be  treated  or  to 
any  other  person  (sec.  1  (1) ). 

This  section  shall  operate  in  any  area  to  which  it  is  applied  by  order 
of  the  Local  Government  Board,  or,  in  Scotland  and  Ireland,  the 
Local  Government  Board  for  Scotland  and  Ireland  respectively : 

Provided  that  no  order  shall  be  made  in  respect  of  any  area  until 
a  scheme  for  the  gratuitous  treatment  of  persons  in  that  area  suffering 
from  venereal  disease  has  been  approved  by  the  Local  Government 
Board,  or,  in  Scotland  and  Ireland,  the  Local  Government  Board  for 
Scotland  and  Ireland  respectively,  and  is  already  in  operation 
(sec.  1  (2) ). 

A  person  shall  not  by  any  advertisement  or  any  public  notice  or 
announcement  treat  or  offer  to  treat  any  person  for  venereal  disease, 
or  prescribe  or  offer  to  prescribe  any  remedy  therefor,  or  give  or  offer 
to  give  any  advice  in  connection  with  the  treatment  thereof  (sec.  2  (1) ). 

On  and  after  the  first  day  of  November  nineteen  hundred  and  seven- 
teen a  person  shall  not  hold  out  or  recommend  to  the  public  by  any 
notice  or  advertisement,  or  by  any  written  or  printed  papers  or  hand- 
bills, or  by  any  label  or  words  written  or  printed,  affixed  to  or  delivered 
with,  any  packet,  box,  bottle,  phial,  or  other  inclosure  containing 
the  same,  any  pills,  capsules,  powders,  lozenges,  tinctures,  potions, 
cordials,  electuaries,  plaisters,  unguents,  salves,  ointments,  drops, 
lotions,  oils,  spirits,  medicated  herbs  and  waters,  chemical  and  officinal 
preparations  whatsoever,  to  be  used  or  applied  externally  or  internally 
as  medicines  or  medicaments  for  the  prevention,  cure,  or  relief  of  any 
venereal  disease  : 

Provided  that  nothing  in  this  section  shall  apply  to  any  advertise- 
ment, notification,  announcement,  recommendation,  or  holding  out 
made  or  published  by  any  local  or  public  authority  or  made  or  published 
with  the  sanction  of  the  Local  Government  Board,  or  in  Scotland  and 
Ireland  the  Local  Government  Board  for  Scotland  and  Ireland  respec- 
tively, or  to  any  publication  sent  only  to  duly  qualified  medical  prac- 
titioners or  to  wholesale  or  retail  chemists  for  the  purposes  of  their 
business  (sec.  2  (2) ). 

If  any  person  acts  in  contravention  of  any  of  the  provisions  of  this 
Act,  he  shall  be  liable  on  conviction  on  indictment  to  imprisonment, 
with  or  without  hard  labour,  for  a  term  not  exceeding  two  years,  or  on 
summarv  conviction  to  a  fine  not  exceeding  one  hundred  pounds,  or  to 
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imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding 
six  months  (sec.  3). 

In  this  Act  the  expression  "  venereal  disease  "  means  syphilis, 
gonorrhoea,  or  soft  chancre  (sec.  4). 

123.  Public  Policy. — An  arrangement  between  a  firm  of  land  agents 
and  their  manager  for  the  pooling  of  fees  which  he  might  earn  as  trustee 
or  factor  on  any  estate  and  the  fees  which  they  might  earn  as  salesmen 
or  valuers  in  connection  with  that  estate  was  held  illegal  and  unenforce- 
able {Farmers'  Mart  v.  Milne,  [1915]  A.C.  106;  84  L.  J.  P.C.  33; 
[1914]  S.  C.  (H.L.)  84— H.L.). 

123.     .     An  agreement  with   an  undischarged  bankrupt,  that 

for  a  further  consideration  he  would  pay  a  debt  provable  in  the  bank- 
ruptcy, was  held  valid  (Wild  v.  Tucker,  [1914]  3  K-B.  36;  83  L.  J. 
K.B.  1410). 

123.     .     An    agreement    made    with    defendants,    that    for    a 

consideration  the  defendants  would  not  publish  comments  in  their 
newspaper  upon  companies  promoted  by  the  plaintiff,  was  held  invalid 
(Neville  v.  Dominion  of  Canada  News  Co.,  [1915]  3  K.B.  556;  84  L.  J. 
K.B.  2105— C. A.). 

123.     .     If  a  contract  and  the  surrounding  circumstances  are 

fully  before  the  Court,  it  must  pronounce  on  the  legality  of  the  trans- 
action, but  if  all  the  circumstances  are  not  before  the  Court  it  may  not 
do  so  unless  the  contract  is  unlawful  upon  the  face  of  it  {North-Westem 
Salt  Co.  V.  Electrolytic  Alkali  Co.,  [1914]  A.C.  461;  83  L.  J.  K.B.  530 
— H.L.). 

135.  Public  Works  Loans.— The  Public  Works  Loans  Act,  1914, 
declares  that  the  repeal  by  the  Housing,  Town  Planning,  &c.,  Act,  IIKX), 
of  sec.  83  of  the  Housing  of  the  Working  Classes  Act,  1890  (limiting 
the  rate  of  interest  on  loans  by  the  Public  Works  Loan  Commissioners 
to  not  less  than  3^  per  cent.),  wasnot  intended  to  affect  loans  by  the 
Commissioners  to  other  than  local  authorities.  As  to  powers  to  fix 
rates  of  interest  on  loans  secured  otherwise  than  on  the  local  rates,  see 
the  Public  Works  Loans  Act,  1917,  and  the  Public  Works  Loans 
Act,  1918. 

153.  Quantum  Meruit. — Certain  builders  entered  into  a  contract  to 
carry  out  a  large  number  of  alterations  and  repairs  to  a  house  in 
accordance  with  specifications  for  a  lump  sum  of  264L  In  an  action  by 
the  builders  to  recover  this  sum,  the  official  referee  found  that  the 
builders  had  failed  to  complete  the  contract  in  the  following  particulars  : 
First,  the  concrete  used  to  underpin  a  wall  was  not  in  accordance  with 
the  specifications  either  as  to  quality  or  quantity ;  secondly,  certain  rolled 
steel  joists  supplied  had  not  been  bolted  at  the  top  in  accordance  with 
the  specifications;  and  thirdly,  solid  columns,  four  inches  in  diameter, 
had  been  supplied  in  place  of  hollow  columns,  five  inches  in  diameter. 
It  was  held  that  the  plaintiffs  were  entitled  to  recover  the  lump  sum 
of  264L,  subject  to  a  deduction  of  the  amount  necessary  to  make  the 
work  correspond  with  that  contracted  to  be  done.  The  defects  and 
omissions  in  the  work  amounted  only  to  a  negligent  performance  of  the 
contract,  and  not  to  an  abandonment  of  or  failure  to  complete  the 
contract  {Dakin  &  Co.  v.  Lee,  [1916]  1  K.B.  566;  84  L.  J.  K.B.  2031 
— C.A.). 
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163.  Quarter  Sessions. — The  Criminal  Justice  Administration  Act, 
1914,  now  provides  that  any  person  aggrieved  by  any  conviction  of  a 
Court  of  summary  jurisdiction  in  respect  of  any  offence,  who  did  not 
plead  guilty  or  admit  the  truth  of  the  information,  may  appeal  from  the 
conviction  in  manner  provided  by  the  Summary  Jurisdiction  Acts  to 
Quarter  Sessions  (see.  37  (1) ). 

165.     .     A  case  stated  by  Quarter  Sessions  is  not  an  appeal  on 

the  facte  as  well  as  on  law,  although  the  High  Court  can  decide  whether 
the  conclusions  drawn  from  the  facte  are  correct  {Hickton  v.  Hodgson, 
1914,  110  L.  T.  380;  30  T.  L.  R.  221). 

171.  Queen  Anne's  Bounty. — See  Loans  (Incumbent  of  Benefices) 
Amendment  Act,  1918,  for  fresh  provisions  as^  to  loans  out  of  Queen 
Anne's  Bounty. 

177.  Quia  Timet. — An  order  for  the  publication  of  the  depositions 
of  a  witness  taken  in  an  action  to  perpetuate  testimony  should  not  be 
made  unless  it  is  proved  to  the  satisfaction  of  the  Court  that  the  witness 
is  either  dead  or  too  ill,  infirm,  or  otherwise  unable  to  attend  the 
hearing  of  the  action  in  which  it  is  proposed  to  use  the  evidence,  and 
to  give  his  evidence  in  open  Court.  If  the  witness  is  alive  and  is  proved 
to  be  incapable  of  attending  at  the  hearing  of  the  action  which  waS' 
apprehended,  when  the  action  to  perpetuate  testimony  was  com- 
menced, the  depositions  taken  in  that  action  should  be  allowed  to  be 
published  and  admitted  in  evidence  at  the  trial  of  the  second  action, 
and  the  witness  should  not  be  required  to  attend  for  examination  again 
before  an  examiner  {Beresford  v.  Att.-Gen.,  87  L.  J.  P.  40;  [1918] 
P.  33— C. A.). 

186.  Quo  Warranto. — An  information  in  the  nature  of  a  quo 
warranto  may  be  granted  at  the  suit  of  a  private  individual,  who  applies 
for  it  on  public  grounds,  against  a  person  who  unlawfully  holds  the  office 
of  Privy  Councillor  {Rex  v.  Speyer;  Rex  v.  Cassel,  [1916]  1  K.B.  595 — 
D. ;  85  L.  J.  K.B.  630;  [1916]  2  K.B.  858;  85  L.  J.  K.B.  1626— C.A.). 

191.  Rag  Flock  Act,  1911. — The  word  "  rags  "  within  the  meaning 
of  this  Act,  [Supp.  13,  p.  592  et  seq.},  is  not  confined  to  rags  polluted 
through  contact  with  a  human  being  or  animal  {Cooper  v.  Swift,  [1914] 
1  K.B.  253;  83  L.  J.  K.B.  630). 

191.     .     A  dealer  who  purchases  a  second-hand  bed   stuffed 

with  flock  not  conforming  to  the  standard  of  cleanliness  required  by 
the  above  Act,  and  sells  it  as  he  bought  it  and  without  altering  it  in  any 
way,  does  not  commit  an  offence  within  the  Act  {Cooper  v.  Cook's 
Depositories,  [1915]  1  K.B.  344;  84  L.  J.  K.B.  382;  31  T.  L.  R.  82). 

191.     .     It  is  an  offence  under  the  above  Act  to  have  in  one's 

possession  a  mattress  containing  flock  intended  to  be  used  in  remaking 
the  mattress  by  putting  the  flock  into  a  new  cover  {Guildford  Corpora- 
tion V.  Broion,  [1915]  1  K.B.  256;  84  L.  J.  K.B.  289;  31  T.  L.  R.  92). 

224.  Railways. — Where  a  railway  company  had  constructed  in 
1867  a  bridge  to  carry  a  highway  over  a  railway  it  is  not  bound  to 
maintain  that  bridge  in  a  condition  of  safety  for  the  passage  of  all 
traffic,  including  that  of  heavy  motors,  which  may  be  expected  in  the 
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circumstances  of  the  present  day  to  traverse  the  highway  (Att.-Gen.  v. 
Great  Northern  Railwmj,  [1916]  2  A.  C.  356;  85  L.  J.  Ch.  717— H.L.). 

2W.     .     Risks  of  transit  do  not  include  damage  by  negligence 

of  the  carrier's  servants  (United  Machine  Tool  Co.  v.  Great  Western 
Railway,  1914,  30  T.  L.  R.  312). 

240.     .     By  a  contract  made  between  the  appellant  company 

and  the  respondent  it  was  agreed  that  in  consideration  of  goods  being 
carried  at  a  reduced  rate  the  respondent  would  relieve  the  company 
from  all  liability  for  loss,  damage,  misdehvery,  delay,  or  detention 
except  upon  proof  that  such  loss  arose  from  wilful  misconduct  on  the 
part  of  the  company's  servants;  and  it  was  further  provided  that 
nothing  in  the  agreement  should  exempt  the  company  from  liability 
in  the  case  of  non-delivery  of  any  package  or  consignment  fully  and 
properly  addressed  unless  such  non-delivery  was  due  to  accidents  to 
trains  or  fire.  It  was  held  that  non-delivery  of  a  part  of  a  consignment 
was  not  the  "  non-delivery  of  a  consignment  "  within  the  meaning  of 
the  exception  {Great  Western  Railway  v.  Wills,  86  L.  J.  K.B.  641; 
[1917]  A.C.  148— H.L.). 

240.     .     Where  a  person  obtains  delivery  to  himself  of  goods 

from  a  consignor  for  intended  carriage  on  the  false  representation  that 
he  is  a  servant  of  the  carrier  authorised  to  take  delivery  of  the  goods, 
and  he  is  afterwards  prosecuted  to  conviction  for  larceny  by  the  carrier, 
although  the  property  or  possession,  for  the  purposes  of  the  prosecu- 
tion, is  laid  in  the  carrier,  this  is  not  a  ratification  of  a  contract  of 
carriage  by  the  carried  so  as  to  make  him  liable  to  the  consignor  for 
the  loss  of  the  goods  (Harrison  v.  London  and  North-Western  Radwaij, 
86  L.  J.  K.B.  1461;  [1917]  2  K.B.  755). 

243.     .     The  defendants  consigned  goods  in  wagons  belonging 

to  the  plaintiffs  for  shipment  at  the  docks  at  Swansea.  Owing  to  con- 
gestion of  traffic  at  the  docks  the  wagons  were  detained  there  for  long 
periods  before  they  could  be  unloaded.  The  delays  occurred  on  the 
premises  of  the  Swansea  Harbour  Trust,  and  were  without  the  fault 
and  beyond  the  control  of  either  the  plaintiffs  or  the  defendants.  The 
plaintiffs  claimed  a  sum  from  the  defendants  as  demurrage  payable 
under  the  conditions  of  the  consignment  note,  or,  alternatively,  as  a 
reasonable  charge  for  exceptional  services  rendered  within  Part  IV.  of 
the  Schedule  to  the  Great  Western  Railway  (Rates  and  Charges)  Order 
Confirmation  Act,  1891.  It  was  held  that  the  plaintiffs  could  recover 
the  amount  claimed  (Great  Western  Railway  v.  Dafen  Tinplate  Co., 
86  L.  J.  K.B.  785;  [1917]  2  K.B.  177). 

247.     .     For  the  purpose  of  justifying  an  increase  of  rates  or 

charges  with  regard  to  a  particular  traffic  under  sec.  1  (1)  of  the  Railway 
and  Canal  Traffic  Act,  1913,  [Supp.  13,  p.  594],  a  rise  in  the  "  cost  of 
working  ' '  can  be  sufficiently  proved  by  taking  the  working  of  the  railway 
in  some  week  subsequent  to  an  improvement  in  the  conditions  of  employ- 
ment of  the  labour  or  clerical  staff  since  August  19,  1911,  and  prior  to  the 
increase  of  rates  and  charges,  and  showing  how  far  the  work  then  done 
in  connection  with  goods  traffic  cost  more  than  it  would  have  cost  if  the 
conditions  of  employment  prior  to  August  19,  1911,  had  prevailed.  This 
increase  can  then  be  treated  as  the  increase  for  an  average  week,  and  the 
annual  increase  can  thus  be  arrived  at  (Associated  Portland  Cement 
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Manufachirers  v.  Great  Northern  Railway,  [1916]  2  K.B.  262;  85  L.  J. 
K.B.  1097— C.A.). 

247.     .     The    Railway    and    Canal    Commissioners,    upon    an 

application  to  them  to  decide  the  proper  rate  chargeable  for  the  carriage 
of  merchandise  traffic,  have  jurisdiction,  under  sec.  10  of  the  Railway 
and  Canal  Traffic  Act,  1888,  to  determine  the  identity  of  any  article 
carried,  as  that  is  a  question  "  involving  the  legality  "  of  the  rate 
{Ward,  Lim.  v.  Midland  Railway,  86  L.  J.  K.B.  752;  [1917]  2  K.B, 
•278— C. A.). 

249.     .     Certain  railway  companies  advertised  that  subject  to 

the  statutory  maxima  existing  rates  of  not  more  than  Is.  would  be 
increased  by  ^d.,  rates  of  between  Is.  and  2s.  would  be  increased  by  Id. 
and  so  forth.  Traders  objected  that  as  the  contemplated  increases 
were  not  set  out  individually,  the  new  rat-es  would  be  illegal  and  could 
not  be  enforced.  It  was  held  that  the  notices  of  increase  were  sufficient 
(British  Portland  Cement  Manufacturers,  Lim.  v.  Great  Eastern 
Railway,  1914,  111  L.  T.  586;  30  T.  L.  R.  523). 

261.     .     A  railway  company  were  in  the  habit  of  performing 

certain  services  gratuitously  for  traders  in  a  certain  town.  Rival 
traders,  with  knowledge  of  this  practice,  entered  into  an  agreement 
with  the  company  respecting  rates,  and  then  contended  that  the  practice 
constituted  an  undue  preference.  The  contention  was  rejected 
(Olympia  Oil  and  Cake  Co.  y.  North -East  em  Railway,  1914,  30  T.  L.  R. 
236). 

251.     .     The  applicants  were  carriers  by  sea  from  Dublin  to 

Manchester,  the  goods  being  forwarded  to  and  from  various  inland  towns 
in  England  by  the  defendants'  railway.  The  defendants  also  carried 
goods  by  their  own  steamers  from  Dublin  to  Holyhead,  and  thence  by 
their  railway  to  the  same  inland  towns  in  England  at  through  rates 
which  were  fixed  by  agreement  between  the  carriers  at  the  English 
and  Irish  Traffic  Conference.  The  applicants  when  they  commenced 
business  in  1897  carried  goods  to  certain  inland  towns  at  rates  lower 
than  the  defendants'  through  rates.  The  defendants,  in  order  to  meet 
the  competition  of  the  applicants,  granted  rebates,  which  were  not 
entered  in  the  defendants'  rate  books,  to  their  customers  in  respect  of 
the  traffic  from  Dublin  to  those  inland  towns,  with  the  result  that  the 
railway  portion  of  the  through  rate — namely,  the  portion  from  Holyhead 
to  the  various  inland  towns — was,  relatively  to  distance,  lower  per 
ton  per  mile  than  the  rate  from  the  Manchester  Docks  to  those  inland 
towns.  It  was  held  that  the  fact  that  the  defendants  had  in  effect 
reduced  their  rates  in  order  to  meet  the  competition  of  the  applicants 
did  not  amount  to  an  undue  preference  of  themselves,  even  though  the 
charge  per  mile  from  Manchester  was  higher  than  the  charge  per  mile 
from  Holyhead,  because  a  local  rate  cannot  be  compared  with  a  portion 
of  a  through  rate  for  the  purpose  of  establishing  a  case  of  undue 
preference  {Dublin  and  Manchester  Steamship  Co.  v.  London  and 
North-Western  Railway,  [1914]  2  K.B.  192;  83  L.  J.  K.B.  571). 

261.     .     Western  Electric  Co.  v.  Great  Eastern  Railway,  [1913] 

3  K.B.  15;  82  L.  J.  K.B.  746,  [Supp.  13,  p.  595],  was  affirmed,  [1914] 
3  K.B.  554:  83  L.  J.  K.B.  1326— C.A. 
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265.     .     Add  to  reference  to  Great  Central  Railway  v.  Midland 

Railway  in  House  of  Lords,  [Supp.  13,  p.  5951,  [1914]  A.C.  1; 
83  L.  J.  Ch.  221. 

272.  .  The  appellants,  a  limited  company,  carried  on  busi- 
ness in  London  with  a  branch  at  Manchester  managed  by  one  F.  It 
was  part  of  F.'s  duty  as  manager  to  direct  the  filling  up  of  consignment 
notes  from  his  principals  to  the  railway  company,  the  respondents,  for 
the  carriage  by  the  railway  company  of  goods.  F.  had  wrongly 
described  certain  goods  with,  it  was  found,  intent  to  avoid  payment  of 
the  rate  payable  in  respect  of  the  right  classification  of  the  goods. 
Upon  a  question  whether  the  appellants,  being  a  limited  company, 
were  as  principals  criminally  responsible  for  the  acts  of  F.,  their 
manager,  it  was  held  that,  having  regard  to  the  acts  forbidden  by 
sec.  98,  the  Legislature,  when  imposing  the  penalty  on  the  owner  of 
the  goods,  contemplated  that  these  acts  would  in  most  cases  be  done 
by  servants,  and  intended  it  as  a  safeguard  against  the  happening  of 
the  forbidden  act,  even  though  the  principal  was  unaware  of,  and  not 
party  to,  the  act  of  the  servant.  The  intention  to  avoid  the  payment 
of  tolls  is  one  the  servant  might  well  have,  and  the  obligation  is  put  on 
the  owner  if  the  servant  commit  the  default  provided  for  by  the 
statute  in  the  state  of  mind  provided  for  by  the  statute.  The  class  of 
case  was  one  in  which  a  limited  company  such  as  the  appellants  might 
well  be  a  principal,  because  whether  the  principal  be  a  corporation  or  an 
individual  viens  rea  was  not  necessary  (Mousell,  Lim.  v.  London  and 
North-Western  Railway,  [1917]  2  K.B.  837). 

276.  .  Any  number  of  defendants  may  be  joined  in  an  applica- 
tion to  the  Railway  and  Canal  Commission  Court  {Smiih,  Stone  & 
Knight  v.  London  and  North  Western  Raihvai/,  [1914]  3  K.B.  1195; 
83  L.  J.  K.B.  1690). 

276.     .     The  Piegistrar  of  the  Railway  and  Canal  Commission 

Court  has  power  to  award  costs  in  an  interlocutory  application  (ibid.). 

276.     .     Where  a  complaint  of  undue  preference  in  regard  to 

a  through  rate  is  made  to  the  Railway  and  Canal  Commission,  the 
applicants  are  not  bound  to  join  as  respondents  every  railway  company 
which  is  a  party  to  the  through  rate,  if  the  applicants  do  not  ask  for  any 
relief  as  against  such  company  {Read,  Holliday  &  Sons,  Lim.  v.  Great 
Central  Railway,  [1915]  1  K.B.  763;  84  L.  J.  K.B.  476— C.A.). 

276.     .     Nor  is  it  proper  to  so  join  the  other  companies.     The 

only  relief  which  can  be  given  to  the  applicants  in  such  a  case  is  against 
the  company  making  the  charges  (Read,  Holliday  &  Sons,  Lim.  v. 
Midland  Railway,  [1915]  3  K.B.  616;  85  L.  J.  K.B.  225— C. A.). 

281.     .     Certain  urban  district  councils  applied  to  the  Light 

Railway  Commissioners  for  twenty-two  light  railways,  and  the  Com- 
missioners authorised  eighteen,  but  disallowed  the  remainder.  The 
councils  appealed  to  the  Board  of  Trade  as  to  the  rejected  lines,  and 
the  Board  remitted  the  question  of  the  rejected  lines  to  the  Commis- 
sioners. It  was  held  that  there  had  not  been  separate  applications  for 
separate  railways,  and  that  therefore  in  the  case  of  the  rejected  lines 
"  an  application  "  had  not  been  "  refused  "  within  the  meaning  of 
sec.  7  (6)  of  the  Light  Railways  Act,  1896,  and  consequently  the  powers 
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of  the  Board  of  Trade  under  the  sub-section  had  arisen  (R.  v.  Board 
of  Trade;  R.  v.  Light  Railway  Commissioners,  [1915]  3  K.B.  536; 
84  L.  J.  K.B.  2043— C.A.). 

282.     .     On  the  construction  of  an  Order  made  under  the  Light- 

Kailways  Act,  1896,  see  Att.-Gen.  v.   'North-Eastern  Railway,   [1915] 

1  Ch.  905;  84  L.  J.  Ch.  657— C.A. 

304.  Rape  (and  Cognate  Offences). — Where  on  a  charge  of  carnal 
knowledge  of  a  girl  under  sixteen  years  of  age  the  sole  defence  put  for- 
ward is  that  which  arises  under  the  proviso  in  sub-sec.  (2)  of  sec.  5 
of  the  Criminal  Law  Amendment  Act,  1885,  that  the  prisoner  had 
reasonable  cause-  to  believe  that  the  prosecutrix  was  of  or  above  sixteen 
years  of  age,  that  phrase  should  be  construed  as  meaning  "  had  reason- 
able cause  to  believe  and  did  in  fact  believe  "  (Rex  v.  Banks,  [1916] 

2  K.B.  621 ;  85  L.  J.  K.B.  1657— C.C. A.). 

304.     .     A  person  indicted  on  a  charge  of  incest  under  the 

Punishment  of  Incest  Act,  1908,  in  respect  of  carnal  knowledge  of  his 
daughter,  a  girl  under  the  age  of  thirteen  years,  may,  by  virtue  of  sees.  4 
and  9  of  the  Criminal  Law  Amendment  Act,  1885,  and  sec.  4  (3)  of  the 
Punishment  of  Incest  Act,  1908,  be  convicted  of  indecent  assault  {Rex 
V.  Simmonite,  [1916]  2  K.B.  821;  86  L.  J.  K.B.  15— C.C.A.). 

320.  Rating. — As  to  the  position  of  land  reclaimed  under  the  provi- 
sions of  an  Act  relieving  it  from  "  all  rates,  taxes,  and  assessments 
whatever,"  in  relation  to  later  statutes,  see  Associated  Newspapers  v. 
London  Corporation  {No.  1),  [1915]  A.C.  647;  84  L.  J.  K.B.  1053; 
31  T.  L.  E.  266 — H.L.,  and  Associated  Newspapers  v.  London  Corpora- 
tion {No.  2),  [1916]  2  A.C.  429;  85  L.  J.  K.B.  1786— H.L. 

320.     .     White  v.  Islin\gton  Borough  Council,   [1909]   1  K.B. 

133;  78  L.  J.  K.B.  168,  [Supp.  13,  p.  597],  was  considered  and 
explained  in  B.  v.  Roberts;  Ex  parte  Battersea  Borough  Council,  [1914] 
1  K.B.  369;  83  L.  J.  K.B.  146— C. A.  In  that  case  it  was  held  that 
where  a  dwelling-house  is  wholly  let  out  in  apartments  not  separately 
rated,  even  though  such  dwelling-house  is  situate  in  a  parliamentary 
borough  which  did  not  become  such  until  after  the  Kepresentation  of 
the  People  Act,  1867,  the  owner  is  rateable  in  respect  thereof  under 
sec.  7  of  the  Act,  and  he  is  liable  to  the  full  amount  of  the  rate,  without 
commission  or  allowance,  under  the  Poor  Kate  Assessment  and  Collec- 
tion Act,  1869,  or  otherwise. 

320.     .     Tottenham    Urban   Distinct    Council  v.    Metropolitan 

Electric  Railways,  [1913]  A.C.  702;  83  L.  J.  K.B.  60,  [Supp.  13, 
p.  597],  reversed  Metropolitan  Electric  Tramways  v.  Tottenham 
Urban  Council,  [1912]  2  K.B.  216;  81  L.  J.  K.B.  793  {ibid.),  and 
approved  Swansea  Improvements  and  Tramway  Co.  v.  Swansea  IJrban 
Sanitary  Authority,  [1892]  1  K.B.  216;  61  L.  J.  M.C.  124  {ibid.). 

320.     .     Lancashire     and     Yorkshire     Railway     v.     Liverpool 

Corporation,  [1913]  3  K.B.  247;  82  L.  J.  K.B.  1096,  [Supp.  13,  p.  597], 
was  reversed,  [1915]  A.C.  152;  83  L.  J.  K.B.  1273— H.L. 

320.     .     Where  an  ambiguous  word  such  as  "  houses  "  is  used 

in  a  statute,  it  is  to  be  interpreted  in  accordance  with  the  context  and 
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object  of  the  statute.  By  a  Provisional  Order  Commissioners  were  em- 
powered to  levy  a  rate  on  the  owners  of  property  in  their  area.  It 
provided  that  "  houses,  shops,  and  farm  buildings  "  should  be  rated 
on  a  lower  scale  than  other  property.  The  Commissioners  levied  the 
higher  rate  on  hangars  in  an  aerodrome  in  the  district.  It  was  held 
that  the  hangars  were  ' '  houses  ' '  within  the  meaning  of  the  Provisional 
Order,  and  were  only  liable  to  the  lower  rating  {Brighton- Shoreham 
Aerodrome  v.  Dell,  86  L.  J.  K.B.  1331;  [1917]  2  K.B.  380). 

326.     .     By  an  agreement  made  between  the  Mersey  Docks  and 

Harbour  Board  and  the  Birkenhead  Corporation  an  arbitrator  was 
appointed  to  value  the  dock  estate  of  the  board,  a  portion  of  which 
consisted  of  graving  docks,  for  the  purpose  of  assessment.  The  graving 
docks  were  excavations  with  walls,  quays,  and  gates  having  access  to 
the  adjoining  Birkenhead  Docks,  of  which  they  formed  part.  They 
were  used  for  the  examination  and  repair  of  ships.  The  ships  were 
floated  into  them,  and  the  water  was  then  pumped  out.  After  the  work 
was  carried  out  the  water  was  re-admitted,  and  the  ships  were  floated 
out.  The  water  was  then  generally,  but  not  always,  pumped  out,  and 
the  docks  left  dry.  Each  dock  was  approached  by  an  entrance,  which 
was  always  covered  with  water.  It  was  held  that  the  graving  docks 
were  not  "  land  covered  with  water  "  within  the  meaning  of 
sec.  211  (1)  (b)  of  the  Public  Health  Act,  1875,  and  therefore  that  they 
ought  not  to  be  assessed  at  one-fourth  only  of  their  net  annual  value, 
but  at  their  full  net  annual  value  {Mersey  Docks  and  Harbour  Board 
V.  Birkenhead  Corporation,  [1916]  1  K.B.  695;  85  L.  J.  K.B.  784 
— C.A.). 

326.     .     In  assessing  the  annual  rateable  value  of  the  property 

of  a  water  board,  consisting  of  a  piece  of  land  near  a  river,  with  a  pump- 
ing station  and  reservoirs  thereon,  and  an  intake  from  the  river,  and 
with  a  right  to  take  water  from  the  river,  no  regard  should  be  paid  to  any 
value  of  the  land  in  consequence  of  its  special  fitness  for  the  purpose 
for  which  it  is  used,  and  the  right  of  so  using  it;  but  the  value  should  be 
calculated  on  a  percentage  on  the  cost  of  the  land  and  buildings  {Metro- 
politan Water  Board  v.  Chertsey  Union,  [1916]  1  A.C.  337;  85  L.  J. 
K.B.  296— H.L.). 

329.     .     West  Ham  v.  Fourth  City  Mutual  Building  Society, 

[1892]  1  Q.B.  654;  61  L.  J.  M.C.  128,  was  considered  in  R.  v.  RoheHs; 
Ex  parte  Battersea  Borough  Council,  [1914]  1  K.B.  369;  83  L.  J. 
K.B.  146^C.A.,  supra. 

329.     .     Two    dwelling-houses    were    wholly    let    to    separate 

tenants  in  parts,  the  whole  of  the  rooms  being  used  as  dwellings,  except 
that  in  one  dwelling-house  one  room  was  used  as  a  workshop  and  in 
the  other  dwelling-house  one  room  was  used  as  an  office.  It  was  held 
that  neither  dwelling-house  was  wholly  let  out  in  "  apartments  or 
lodgings  "  within  sec.  7  of  the  Eepresentation  of  the  People  Act,  1867, 
and  that  therefore  the  owner,  when  rated  to  the  poor  rate,  could  be 
allowed  the  deduction  specified  in  sec.  3  of  the  Poor  Eate  Assessment 
and  Collection  Act,  1869  {R.  v.  Roberts;  Ex  parte  Stepney  Borough 
Council,  [1915]  3  K.B.  313 ;  84  L.  J.  K.B.  1577 ;  31  T.  L.  E.  485— C. A.). 
See  also  R.  v.  Roberts;  Ex  parte  Battersea  Borough  Council,  supra. 

339.     .     By  the  Criminal  Justice  Administration  Act,  1914,  the 

provisions  of  the  Summary  Jurisdiction  Acts  relating  to  the  backing 
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of  warrants,  and  of  sec.  41  of  the  Summary  JuriBdiction  Act,  1879, 
relating  to  the  proof  of  service  of  documents  and  of  the  handwriting 
and  seal  on  documents,  are  made  applicable  to  proceedings  in  respect 
of  the  non-payment  of  rates  (sec.  33). 

339.     .     Where  an  application  is  made  to  Justices  for  a  distress 

warrant  for  non-payment  of  rates,  the  Justices  have  jurisdiction  to 
entertain  a  defence  raised  by  the  defendant  that  he  ought  not  to  be 
rated  at  all  by  reason  of  some  statutory  exemption,  or  that  if  rated  at 
all  he  ought  not  to  be  rated  for  the  full  rateable  value,  even  though  the 
facts  necessary  to  raise  such  defence  are  not  admitted  or  are  disputed 
{Whenman  v.  Clark,  [1916]  1  K.B.  94;  85  L.  J.  K.B.  424— C.A.). 

339,     .     J.  F.  &  Co.,  who  were  the  occupiers  of  certain  premises, 

appealed  to  special  sessions  against  the  amounts  at  which  they  had 
been  assessed  to  the  poor  rate  in  respect  of  those  premises.  The  assess- 
ment committee  gave  evidence  that  both  the  gross  estimated  rental 
and  the  rateable  value  of  the  premises  were  higher  than  the  amounts 
at  which  they  had  been  assessed  in  the  rate.  Special  sessions  reduced 
both  the  gross  estimated  rental  and  rateable  value  of  the  premises  as 
contained  in  the  rate,  but  did  not  reduce  them  as  low  as  contended  for 
by  J.  F.  &  Co.  Special  sessions  also  ordered  the  assessment  committee 
to  pay  to  J.  F.  &  Co.  1001.  as  costs.  J.  F.  &  Co.  appealed  to  Quarter 
Sessions  against  both  the  amounts  fixed  by  special  sessions  as  the  gross 
estimated  rental  of  the  premises  and  the  rateable  value  of  the  premises. 
Subsequently  they  withdrew  their  appeal  in  respect  of  the  gross  esti- 
mated rental  of  the  premises,  and  claimed  to  deduct  from  such  gross 
estimated  rental  an  amount  agreed  between  the  parties  as  being  the 
statutable  deduction  in  order  to  arrive  at  the  rateable  value.  The 
assessment  committee,  w^ho  had  not  appealed  against  the  decision  of 
the  special  sessions,  contended  that  J.  F.  &  Co.  could  not  appeal  as 
they  were  the  parties  in  whose  favour  the  decision  of  the  special 
sessions  had  been  given.  The  assessment  committee  also  sought  to 
give  evidence  that  the  gross  estimated  rental  of  the  premises  ought  to 
have  been  fixed  at  a  higher  sum,  not  for  the  purpose  of  altering  that 
amount  in  the  rate-book,  but  in  order  to  arrive  at  the  rateable  value 
of  the  premises  by  deducting  therefrom  the  agreed  statutable  deduc- 
tions. It  was  held  that  J.  F.  &  Co.  were  persons  impugning  the 
decision  of  the  special  sessions  within  the  meaning  of  sec.  6  of  the 
Parochial  Assessment  Act,  1836,  as  they  were  aggrieved  by  that  decision 
and  wished  it  modified  in  their  favour,  and  that  therefore  they  had  a 
right  to  appeal  against  that  decision.  Further,  that,  inasmuch  as 
J.  F.  &  Co.  did  not  contend  before  Quarter  Sessions  that  the  gross 
estimated  rental  of  the  premises  fixed  by  special  sessions  was  too  high, 
the  assessment  committee,  in  the  absence  of  any  appeal  by  them 
against  such  gross  estimated  rental,  were  not  entitled  to  give  evidence 
of  a  higher  gross  estimated  rental  merely  for  the  purpose  of  obtaining 
a  higher  figure  from  which  to  make  the  statutable  deductions  in  order 
to  arrive  at  the  rateable  value  of  the  premises  {Fowler  &  Co.  y.  Hunslet 
Assessment  Committee,  86  L.  J.  K.B.  816;  [1917]  1  K.B.  720). 

340.     .     Horton    v.    Walsall   Assessment   Committee,    [1898] 

2  Q.B.  327;  67  L.  J.  Q.B.  804,  was  approved  and  applied  in  Hendon 
Paper  Works  Co.  v.  Swnderland  Union,  [1915]  1  K.B.  763;  84  L.  J. 
K.B.  476,  where  it  was  held  that  the  gross  estimated  rental  of  premises 
as  it  appears  in  the  rate-book  and  valuation  list  is  final,  notwithstanding 
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the  circumstance  that  the  rateable  value  of  the  premises  was,  by  agree- 
ment between  the  ratepayer  and  the  assessment  committee,  ascertained 
by  taking  a  percentage  of  the  agreed  capital  value  of  the  premises,  and 
the  gross  estimated  rental  was  thereupon  arrived  at  by  adding  50  per 
cent,  to  the  rateable  value. 

342.     .     Consolidated  London  Properties,  Lim.  v.  St.  Maryle- 

hone  Assessment  Committee,  [Supp.  13,  p.  599],  was  affirmed,  [19141 
A.C.  870;  83  L.  J.  K.B.  1251— H.L. 

384.     Receivers. — Hams    v.    Beauchamp,     [1894]    1    Q.B.    801; 
63  L.  J.  Q.B.  480,  was  followed  in  Morgan  v.  Hart,  [1914]  2  K.B.  183; 

83  L,  J.  K.B.  782,  where  it  was  held  that  the  Court  had  no  jurisdiction 
to  appoint  a  receiver  by  way  of  equitable  execution  merely  because  the 
sheriff  is  unable  to  identify  the  property  properly  seizable  by  him. 

396.     .     As  to  the  rule  that  a  receiver  should  not  make  an 

application  to  the  Court  in  his  own  name,  see  Windschuegl  v.  Irish 
Polishes,  [1914]  1  Ir.  R.  3S,^ante,  under  Debenture. 

400.     .     Before  the  date  of  issue  of  debentures  a  company  had 

entered  into  an  agreement  with  certain  agents,  by  which  it  was  agreed 
that  they  should  for  a  period  of  fifteen  years  be  the  sole  agents  of  the 
company  for  the  whole  world  for  the  sale  of  copper  and  silver  from  the 
company's  mines  which  the  company  might  desire  to  sell,  on  certain 
terms  as  to  commission.  The  debentures  were  in  no  way  subject  to 
the  performance  of  the  agreement.  The  goodwill  of  the  company  was 
of  no  value,  and  the  assets  of  the  company  were  insufficient  to  satisfy 
the  claims  of  the  debenture-holders.  In  these  circumstances  the  Court 
gave  leave  for  the  receiver  and  manager  to  disregard  the  agreement 
{In  re  Great  Cohar,  Lim.;  Beeson  v.  The  Company,  [1915]  1  Ch.  682; 

84  L.  J.  Ch.  468). 

406.  Receiving. — The  appellant  was  indicted  for  the  substantive 
offence  of  receiving  stolen  jewellery,  but  was  not  indicted  as  being  an 
accessory  after  the  fact  of  the  receiving.  The  evidence  showed  that  he  had 
negotiated  the  disposal  of  the  stolen  goods  on  behalf  of  the  receivers, 
knowing  them  to  have  been  stolen ;  but  there  was  no  other  evidence  of 
their  having  been  in  his  actual  possession.  The  Recorder  directed  the 
jury  that  if  they  found  that  he  aided  and  abetted  in  the  disposal  of  the 
jewellery  they  might  convict  him  of  receiving.  It  was  held  that  this 
was  a  misdirection,  and  that  as  the  question  of  possession  or  control 
was  not  left  to  the  jury  the  conviction  must  be  quashed  {Rex  v.  Watson, 
[1916]  2  K.B.  385;  85  L.  J.  K.B.  1142— C.C. A.). 

406.     .     A  wife  received  stolen  goods  in  the  absence  of  her 

husband.  There  was  evidence  that  on  his  return  he  learned  of  the 
receipt  of  the  goods,  but  there  was  no  evidence  of  his  dealing  with  the 
goods  nor  of  preconcert  between  husband  and  wife.  It  was  held  that 
the  mere  receipt  by  the  wife  did  not  constitute  the  husband  a  receiver, 
and  it  was  necessary  to  direct  the  jury  as  to  the  distinction  between 
the  positions  of  the  husband  and  wife  {R.  y.  Pritchard,  1914,  109  L.  T. 
911;  23  Cox  C.C.  682— C.C.A.). 

406.     .     On  a  trial  for  receiving  stolen  property  evidence  may 

be  given,   under  sec.   43   (1)   (a)  of  the  Larceny  Act,   1916,  to  prove 
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guilty  knowledge  on  the  part  of  the  accused  not  only  that  other  property 
has  been  found  or  has  been  in  his  possession  and  that  such  other  pro- 
perty has  been  stolen  within  the  preceding  year,  but  of  all  the  facts 
which  would  be  relevant  if  the  other  property  were  the  subject-matter 
of  the  charges  which  are  being  tried  (Rex  v.  Smith,  87  L.  J.  K.B.  1023; 
[1918]  2  K.B.  415— C.C.A.). 

509.  Reference  of  Action  by  Order. — As  to  scope  of  order  for 
discovery  made  by  referee  on  reference  to  take  account,  see  Korkis  v. 
Weir  &  Co.,  1914,  110  L.  T.  794— C. A. 

525.  Register  of  Writs  and  Orders. — On  the  construction  of  sec.  5 
of  the  Land  Charges  and  Registration  Act,  1888,  and  sec.  2  of  the  Land 
Charges  Act,  1900,  see  Ashburton  {Lord)  v.  Nocton,  [1915]  1  Ch.  274; 
84  L.  J.  Ch.  193 — C. A.; ante,  under  Execution. 

534.     Registration  of  Deeds.—Arden  v.  Arden,  1884,  29  Ch.  D.  702 ; 

54  L.  J.  Ch.  655,  was  applied  in  Gresham  Life  Assurance  Society  v. 
Crowther,  infra. 

537.     .     For  amendments  of  Rules  of  the  Middlesex  Registry, 

see  Land  Registry  (Middlesex  Deeds)  Rules,  1914. 

538.     .     A  mortgage  of  an  interest  in  the  proceeds  of  a  sale  of 

land  in  Yorkshire,  held  in  trust  for  sale,  is  not  registrable  under  the 
Yorkshire  Registries  Act,  1884,  and  therefore  the  priorities  of  successive 
mortgages  are  determined  by  the  general  principle  of  the  dates  of  notices 
to  the  trustees.  This  applies  even  if  the  land  has  not  in  fact  been  sold 
(Gresham  Life  Assurance  Society  v.  Crowther,  [1915]  1  Ch.  214; 
84  L.  J.  Ch.  312— C. A.). 

538.     .     0.    gave    a    first    mortgage    on    his    property    to    A., 

and  a  second  mortgage  on  the  same  property  to  M.,  and  a  further 
third  charge  to  A.  A.  pressed  O.  for  payment  and  he  offered  to 
sell  the  property  to  W.,  and  she  agreed  to  purchase  it  conditionally 
on  being  able  to  find  some  one  to  pay  off  the  money  due  to  A.  The 
appellant  F.  agreed  to  advance  sufficient  to  pay  A.  off  ori  the  security  of 
a  first  mortgage  on  the  property.  0.  did  not  disclose  the  existence 
of  the  charge  in  favour  of  M.  The  transaction  was  carried  out  by  three 
deeds.  By  the  first,  A.  reconveyed  the  property  to  O.  in  fee-simple  free 
from  incumbrances.  By  the  second,  0.  conveyed  the  property  to  W. 
in  fee-simple  free  from  incumbrances.  By  the  third,  W.  mortgaged 
the  property  to  the  appellant  F.  All  the  deeds,  including  the  mortgage 
to  M.,  were  duly  registered  in  the  Yorkshire  Registry.  It  was  held 
that  as  the  three  latter  deeds  were  framed  in  ignorance  on  the  parts  of 
"W.  and  F.  of  the  existence  of  the  mortgage  to  M.,  and  consequently  no 
provisions  were  inserted  to  preserve  A.'s  priority  for  the  benefit  of  W. 
and  F.,  they  would  be  entitled  to  rectification  of  the  deeds  on  the  groimd 
of  common  mistake ;  and  in  any  case  that  neither  O.  nor  any  one  claiming 
through  him  could  take  advantage  of  his  misrepresentation  as  against 
them ;  and  the  provisions  of  the  Yorkshire  Registry  Act,  1884,  did  not 
operate  to  assist  M.'s  claim  to  priority  (Whiteley  v.  Delaney,  [1914] 
A.C.  132;  83  L.  J.  Ch.  349;  110  L.  T.  434— H.L.). 

541.     Registration  of  Title.-— The  statutory  legal  estate  vested  in 
executors  by  virtue  of  sees.  1,  2,  and  3  of  the  Land  Transfer  Act,  1897, 
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is  sufficient  initially  to  support  contingent  remainders  created  by  the 
will  of  the  testator  even  where  the  devises  are  in  fact  legal  devises 
(In  re  Robson;  Douglass  v.  Douglass,  [1916]  1  Ch.  116;  85  L.  J. 
Ch.  137). 

565.  Registration  of  Voters.— As  to  which  town  clerk  is  entitled 
to  receive  the  revised  lists  where  more  than  one  municipal  borough  is 
included  in  the  parliamentary  borough,  see  R.  v.  Macaskie;  Ex  parte 
West  Hartlepool  Corporation,  [1914]  3  K.B.  62;  83  L.  J.  K.B.  1158, 
and  R.  v.  Richards;  R.  v.  Williams,  [1915]  3  K.B.  402;  84  L.  J.  K.B. 
2217— C. A. 

565.     .     A  notice  of  objection  to  the  name  of  a  person  being 

retained  on  a  list  of  electors  for  a  parish  is  not  invalid  by  reason  of  the 
omission  of  the  parish  from  the  statement  of  the  objector's  place  of 
abode,  if  it  can  reasonably  be  inferred  that  the  place  of  abode  stated  is 
within  the  parish  {Hall  v.  Jones,  1915,  84  L.  J.  K.B.  973;  31  T.  L.  E. 
125). 

565.     .     Where  a  Parliamentary  borough  is  divided  into  two 

divisions,  it  is  not  necessary  for  an  objector  to  state,  in  his  notice  of 
objection,  for  which  of  the  two  divisions  he  is  registered  as  an  elector. 
The  only  requirement  is  that  he  should  state  that  he  is  on  the  list  of 
objectors  for  the  parish  (ihid.). 

569.  .  The  statements  in  the  article  are  considerably  modi- 
fied by  the  following  provisions  of  Part  II.  of  the  Eepresentation  of  the 
People  Act,  1918— 

11. — (1)  Two  registers  of  electors  shall  be  prepared  in  every  year, 
of  which  one  (in  this  Act  referred  to  as  the  spring  register)  shall  be 
made  for  the  qualifying  period  ending  on  the  fifteenth  day  of  January, 
and  the  other  (in  this  Act  referred  to  as  the  autumn  register)  shall  be 
made  for  the  qualifying  period  ending  on  the  fifteenth  day  of  July. 

(2)  The  spring  register  shall  come  into  force  on  the  commencement 
of  the  fifteenth  day  of  April  and  remain  in  force  until  the  fifteenth 
day  of  October,  and  the  autumn  register  shall  come  into  force  on  the 
commencement  of  the  fifteenth  day  of  October  and  remain  in  force 
until  the  fifteenth  day  of  April. 

(3)  If  for  any  reason  the  registration  officer  fails  to  compile  a  fresh 
spring  or  autumn  register  for  his  area  or  any  part  of  his  area,  the 
register  in  force  at  the  time  when  the  fresh  register  should  have  come 
into  force  shall  continue  to  operate  as  the  register  for  the  area  or  part 
of  an  area  in  respect  of  which  default  has  been  made. 

12. — (1)  Each  Parliamentary  borough  and  each  Parliamentary 
county  shall  be  a  registration  area,  and  there  shall  be  a  registration 
officer  for  each  registration  area. 

(2)  Where  the  registration  area  is  a  Parliamentary  county  and  is 
coterminous  with,  or  wholly  contained  in,  one  administrative  county, 
the  clerk  of  the  county  council,  and  where  the  registration  area  is  a 
Parliamentary  borough  and  is  coterminous  with,  or  wholly  contained 
in,  one  municipal  borough,  the  town  clerk  of  the  borough  shall  be  the 
registration  officer  for  the  area. 

In  any  other  case  such  clerk  of  the  county  council,  or  town  clerk, 
shall  be  registration  officer  for  the  area  as  the  Local  Government 
Board  may  by  order  direct,  subject  to  any  conditions  which  may  be 
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made  by  the  order  as  to  the  appointment  of  deputies  for  any  part  of 
the  area. 

(3)  Any  of  the  duties  and  powers  of  the  registration  officer  may 
be  performed  and  exercised  by  any  deputy  for  the  time  being  approved 
by  the  Local  Government  Board,  and  the  provisions  of  this  Act  shall 
apply  to  any  such  deputy  so  far  as  respects  any  duties  or  powers  to  be 
performed  or  exercised  by  him  as  it  applies  to  the  registration  officer. 

(4)  In  the  event  of  any  vacancy  in  the  office  of  any  clerk  of  the 
county  council  or  town  clerk  who  is  a  registration  officer,  or  in  the 
event  of  his  incapacity  to  act,  any  acts  authorised  or  required  to  be 
done  by  or  with  respect  to  the  registration  officer  may  be  done  by  or 
with  respect  to  any  person  temporarily  appointed  in  that  behalf  by  the 
chairman  of  the  county  council  or  the  mayor,  as  the  case  may  be. 

13. — (1)  It  shall  be  the  duty  of  the  registration  officer  to  compile 
the  spring  and  autumn  register,  and  to  place,  or  cause  to  be  placed, 
on  the  register  in  accordance  with  the  rules  set  out  in  the  First 
Schedule  to  this  Act  the  names  of  those  entitled  to  vote  as  Parlia- 
mentary electors  or  local  government  electors  in  his  registration  area, 
and  to  comply  with  any  general  or  special  directions  which  may  be 
given  by  the  Local  Government  Board  with  respect  to  the  arrange- 
ments to  be  made  by  the  registration  officer  for  carrying  out  his  duties 
as  to  registration. 

If  a  registration  officer  refuses,  neglects  or  fails  without  reasonable 
cause  to  perform  any  of  his  duties  in  connection  with  registration, 
he  shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  one 
hundred  pounds. 

(2)  His  Majesty  may  by  Order  in  Council  prescribe  the  forms  to 
be  used  for  registration  purposes  and  any  fees  to  be  taken  in  connection 
therewith,  and  alter  the  rules  contained  in  the  First  Schedule  to  this 
Act  for  the  purpose  of  carrying  this  Act  into  full  effect,  or  for  carrying 
into  effect  any.  Act  for  the  time  being  in  force  amending  or  affecting 
this  Act. 

The  rules  contained  in  the  First  Schedule  to  this  Act  and  any  Order 
so  made  shall  have  effect  as  if  enacted  in  this  Act. 

14. — (1)  An  appeal  shall  lie  to  the  County  Court,  as  defined  by 
rules  of  Court,  from  any  decision  of  the  registration  officer  on  any 
claim  or  objection  which  has  been  considered  by  him  under  this  Act, 
or  the  placing  of  or  refusal  to  place  any  mark  against  any  name  on  the 
register,  and  rules  of  Court  shall  be  made  for  the  purpose  of  determining 
the  procedure  on  any  such  appeals  and  for  applying  and  adapting 
thereto  any  enactments  relating  to  County  Courts  and  the  procedure 
therein : 

Provided  that  an  appeal  shall  not  lie  where  a  claimant  or  objector 
has  not  availed  himself  of  his  opportunity,  as  provided  in  the  First 
Schedule  to  this  Act,  of  being  heard  by  the  registration  officer  on  the 
claim  or  objection,  or  as  to  the  placing  of  or  refusing  to  place  any 
such  mark  as  aforesaid. 

(2)  An  appeal  shall  lie  on  any  point  of  law  from  any  decision  of  the 
County  Court  on  any  such  appeal  from  the  registration  officer  in  accord- 
ance with  rules  of  the  Supreme  Court  to  the  Court  of  Appeal,  but  no 
appeal  shall  lie  from  the  decision  of  the  Court  of  Appeal. 

(3)  The  right  of  voting  of  any  person  whose  name  is  for  the  time 
being  on  the  register  shall  not  be  prejudiced  by  any  appeal  pending 
under  this  section,  and  any  vote  given  in  pursuance  of  that  right  shall 
be  as  good  as  if  no  such  appeal  were  pending,  and  shall  not  be  affected 
by  the  subsequent  decision  of  the  appeal. 
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(4)  Notice  shall  be  sent  to  the  registration  officer  in  manner  pro- 
vided by  rules  of  Court  of  the  decision  of  the  County  Court  or  of  the 
Court  of  Appeal  on  any  appeal  under  this  section,  and  the  registration 
officer  shall  make  such  alterations  in  the  electors'  lists'  or  register  as 
may  be  required  to  give  effect  to  the  decision. 

(5)  On  any  appeal  under  this  section  the  registration  officer  shall 
be  deemed  to  be  a  party  to  the  proceedings. 

(6)  If  the  Lord  Chancellor  is  satisfied  on  the  presentation  of  the 
Judge  of  any  County  Court  that  the  Judge  is  unable,  owing  to  the 
necessity  of  dealing  with  appeals  under  this  Act,  to  transact  the  busi- 
ness of  the  Court  with  proper  dispatch,  the  Lord  Chancellor  may 
appoint  a  barrister  of  at  least  seven  years'  standing  to  act  as  assistant 
Judge  for  such  time  as  the  Lord  Chancellor  may  direct,  and  subject  to 
any  conditions  which  he  may  impose. 

Any  Assistant  Judge  so  appointed  shall  have  all  the  powers  and 
privileges  and  may  perform  any  of  the  duties  of  the  Judge,  whether 
under  this  Act  or  otherwise,  to  whom  he  has  been  appointed  assistant. 

An  Assistant  Judge  shall  be  paid  out  of  moneys  provided  by  Parlia- 
ment such  remuneration  and  travelling  allowances  as  may  be  allowed 
by  the  Treasury. 

In  the  application  of  this  provision  to  a  County  Coiurt  district  the 
whole  of  which  is  within  the  Duchy  of  Lancaster,  the  Chancellor  of 
the  Duchy  shall  be  substituted  for  the  Lord  Chancellor. 

15. — (1)  Any  expenses  properly  incurred  by  a  registration  officer 
in  the  performance  of  his  duties  in  relation  to  registration,  including 
all  proper  and  reasonable  charges  for  trouble,  care  and  attention  in 
the  performance  of  those  duties,  and  any  costs  incurred  by  him  as 
party  to  an  appeal  (in  this  Act  referred  to  as  "  registration  expenses  ") 
-shall  be  paid  by  the  council  whose  clerk  the  registration  officer  is,  or 
by  whom  he  is  appointed,  subject,  in  cases  where  the  registration  area 
is  not  coterminous  with  or  wholly  contained  in  the  area  of  that 
council,  to  such  contributions  by  the  council  of  any  other  county  or 
borough  as  the  Local  Government  Board  may  direct. 

Any  such  expenses  shall  be  paid  in  the  case  of  the  council  of  a 
county  out  of  the  county  fund,  and,  if  the  case  requires,  as  expenses 
for  special  county  purposes,  and  in  the  case  of  the  council  of  a  borough 
out  of  the  borough  fund  or  borough  rate,  or,  where  there  is  no  borough 
fund  or  borough  rate,  out  of  the  fund  or  rate  out  of  which  the  ordinary 
expenses  of  the  council  of  the  borough  are  paid. 

(2)  The  Treasury  may  frame  a  scale  of  registration  expenses 
applicable  to  all  or  any  class  or  classes  of  those  expenses,  and  may 
alter  the  scale  as  and  when  they  think  fit. 

Any  expenses  incurred  by  the  registration  officer  of  a  class  to  which 
the  scale  is  applicable  shall  be  taken  to  be  properly  incurred  if  they  do 
not  exceed  the  maximum  amount  determined  by  or  in  accordance 
with  the  scale,  and  so  far  as  they  do  exceed  that  amount  shall  be 
taken  not  to  have  been  properly  incurred  unless  the  excess  is  specially 
sanctioned  by  the  council  and  the  Treasury  either  before  or  after  the 
expenses  have  been  incurred. 

If  any  question  arises  whether  any  expenses  incurred  by  the  regis- 
tration officer  of  a  class  to  which  the  scale  is  not  applicable  have  been 
properly  incurred  or  not,  that  question  shall  be  referred  to  the- Local 
Government  Board,  and  the  decision  of  the  Board  on  the  question  shall 
be  final. 

(3)  Any  fees  or  other  sum  received  by  the  registration  officer  in 
respect  of  his  duties  as  such  officer,   other  than  sums  paid  to  that 
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officer  in  respect  of  his  registration  expenses,  shall  be  accounted  for 
by  that  officer  and  paid  to  the  credit  of  the  fund  or  rate  out  of  which 
the  expenses  of  that  officer  are  paid. 

(4)  There  shall  be  paid  out  of  moneys  provided  by  Parliament  to 
the  council  of  any  county  or  borough  in  aid  of  the  fund  or  rate  out 
of  which  any  registration  expenses  are  paid  by  the  council,  in  accord- 
ance with  this  Act,  one  half  of  the  amount  so  paid  by  the  council. 

(5)  On  the  request  of  the  registration  officer  of  any  registration  area 
for  an  advance  on  account  of  registration  expenses,  the  council  whose 
clerk  the  registration  officer  is  may,  if  they  think  fit,  make  such  an 
advance  to  him  of  such  amount  and  subject  to  such  conditions  as  the 
council  may  approve. 

16. — (1)  Where  an  urban  district  is  coterminous  with  a  registra- 
tion area  which  is  a  Parliamentary  borough  or  is  wholly  contained  in 
such  area,  this  Part  of  this  Act  shall  apply  to  that  district  as  it 
applies  to  a  municipal  borough,  with  the  substitution  of  the  clerk  of 
the  urban  district  council  for  the  town  clerk,  of  the  urban  district 
council  for  the  council  of  the  borough,  of  the  general  district  rate  for 
the  borough  fund  or  borough  rate,  and  of  the  chairman  of  the  council 
for  the  mayor. 

(2)  Any  reference  to  a  municipal  borough  in  this  Part  of  this  Act 
shall  include  a  reference  to  a  metropolitan  borough  and  the  City  of 
London,  with  the  substitution,  as  respects  a  metropolitan  borough,  of 
the  clerk  of  the  metropolitan  borough  council  for  the  town  clerk,  and 
of  the  metropolitan  borough  council  for  the  council  of  the  municipal 
borough,  and  as  respects  the  City  of  London,  of  the  secondary  for 
the  town  clerk,  and  of  the  common  council  for  the  council  of  the 
municipal  borough. 

Any  registration  expenses  of  a  metropolitan  borough  council  shall 
be  paid  as  general  expenses  of  the  council,  and  any  expenses  of  the 
common  council  shall  be  paid  out  of  the  general  rate. 

17. — (1)  A  freeman  of  the  City  of  London,  being  a  liveryman  of  one 
of  the  several  companies  who  is  entitled  to  be  registered  as  a  Parlia- 
mentary elector  in  respect  of  a  business  premises  qualification  within 
the  city,  shall  be  entitled,  if  he  think  fit,  to  be  entered  in  a  separate 
list  of  liverymen  in  the  register  of  Parliamentary  electors,  and  to 
record  his  vote  for  Parliament  as  a  liveryman. 

(2)  The  foregoing  provision  shall  apply  to  the  freemen  of  any 
borough  if  the  council  of  the  borough  so  resolve,  and  the  expression 
"  freemen  "  shall  include  any  persons  by  whatever  name  called  enjoy- 
ing in  that  borough  rights  to  those  enjoyed  by  freemen  of  the  City  of 
London  in  that  city. 

18.  Every  person  who  is  an  assistant  overseer  at  the  time  of  the 
passing  of  this  Act,  and  who  suffers  any  direct  pecuniary  loss  in  conse- 
quence of  this  Act,  shall  be  entitled  to  have  compensation  paid  to  him 
as  registration  expenses  by  the  council  responsible  for  the  payment  of 
registration  expenses,  and  in  determining  such  compensation — 

(a)  regard  shall  be  had  to  the  conditions  and  other  circumstances 
required  by  sub-sec.  (1)  of  sec.  120  of  the  Local  Government 
Act,  1888,  in  regard  to  cases  of  compensation  under  that  section  ; 
and 

(b)  the  compensation  shall  not  exceed  the  limit  therein  mentioned ; 
and 

(c)  the  expression  in  sub-sec.  (1)  of  that  section  "  The  Acts  and 
rules  relating  to  Her  Majesty's  Civil  Service  "  shall  mean  the 
Acts  and  rules  relating  to  His  Majesty's  Civil   Service  which 

425 


Vol.  Xn.  EEGISTEY  OF  SHIPS— EEMAND.         608-648 

were   in   operation   at   the    date   of   the   passing   of   the   Local 
Government  Act,  1888;  and 
(d)  the  provisions  of  sub-sees.  (2)  to  (7)  of  the  same  section  shall 
apply   with    such   modifications    (including   the    substitution    of 
the  "  Local  Government  Board  "  for  the  "  Treasury  ")  as  may 
be  required,    and  including  in  sub-sec.    (2)   the   substitution  of 
the  words  *'  next  before  the  thirtieth  day  of  September,  nineteen 
hundred  and  fourteen  "  for  the  words  "  next  before  the  passing 
of  this  Act." 
In  this  section  the  expression  "  assistant  overseer  "  includes  any 
person  executing  any  of  the  duties  of  overseer,  and  receiving  payment 
therefor. 

19.  The  foregoing  provisions  of  this  Part  of  this  Act  shall  not  apply 
to  university  constituencies,  but  the  governing  body  of  every  univer- 
sity forming,  or  forming  part  of,  a  university  constituency  shall  cause 
a  register  to  be  kept  in  such  form  and  made  up,  if  desired,  to  such 
dates  as  they  may  direct,  of  persons  entitled  to  vote  in  respect  of  a 
qualification  at  their  university,  and  shall  make  the  register  available 
for  the  purpose  of  university  elections  for  the  constituency,  and  shall 
on  the  application  of  any  person  allow  that  person  at  all  reasonable 
times  to  inspect  and  take  extracts  from  the  said  register : 

Provided  that  the  governing  body  may  direct  that  a  person  who 
before  the  passing  of  this  Act  has  received  a  degree,  but  was  not 
entitled  to  vote  in  respect  thereof,  shall  have  no  right  to  be  registered 
unless  he  makes  a  claim  for  the  purpose. 

The  governing  body  of  any  such  university  may  charge  such  fee  as 
they  think  fit,  not  exceeding  one  pound,  in  respect  of  registration  to 
any  person  who  receives  a  degree  at  their  university  after  the  passing 
of  this  Act,  or  who  has  received  a  degree  before  the  passing  of  this 
Act  but  was  not  entitled  to  vote  in  respect  thereof. 

608.  Registry  of  Ships. — ' '  Constructively  lost ' '  in  sec.  21  of  the 
Merchant  Shipping  Act,  1894  (providing  that  in  the  event  of  a  ship 
being  constructively  lost  the  certificate  of  registry  must  be  given  up), 
has  the  same  meaning  as  "  constructive  total  loss  "  in  marine  insurance 
(Manchester  Ship  Canal  Co.  v.  Horlock,  [1914]  2  Ch.  199;  83  L.  J. 
Ch.  637— C.A.). 

612.  RelGa,se.— Strong  v.  Bird,  L.  E.  18  Eq.  315 ;  43  L.  J.  Ch.  814, 
[Supp.  13,  p.  604],  was  applied  in  In  re  Goff ;  Featherstonehaugh  v. 
Murphy,  1914,  111  L.  T.  34 ;  58  S.  J.  535. 

648.  Remand. — By  the  Criminal  Justice  Administration  Act,  1914, 
a  Court  of  summary  jurisdiction,  being  satisfied  that  the  accused,  who 
has  been  remanded,  cannot  by  reason  of  illness  or  accident  appear 
at  the  expiration  of  the  period  of  remand,  may  order  a  further  remand 
(sec.  20  (1)).  Sec.  21  of  the  Indictable  Offences  Act,  1848  (11  & 
12  Vict.  c.  42),  is  amended  by  the  provision  that,  with  the  consent  of 
prosecutor  and  accused,  a  remand  may  be  for  longer  than  eight  days 
(sec.  20  (2) ). 

648,     .     The  power  of  a  Metropolitan  police  magistrate  under 

sec.  36  of  the  Metropolitan  Police  Courts  Act,  1839,  to  remand  a 
person  charged  before  him  with  any  felony  or  misdemeanour  upon 
bail  for  a  period  of  more  than  eight  days  is  not  cut  down  or  affected  by 
sec.  21  of  the  Indictable  Offences  Act,  1848,  by  sees.  24,  54,  and  55 
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of  the  Summary  Jurisdiction  Act,  1879,  or  by  sec.  14  of  the  Criminal 
Justice  Administration  Act,  1914  [Rex  v.  Garrett;  Ex  parte  de  Drijver, 
87  L.  J.  K.B.  129;  [1918]  1  Z.B.  6). 

694.  Restitution  of  Conjugal  Rights. — The  Court  has  a  discretion 
to  refuse  relief  to  a  petitioner  seeking  a  decree  of  restitution  of  conjugal 
rights,  even  in  the  absence  of  a  matrimonial  offence  on  the  part  of  the 
petitioner.  The  question  for  decision  is  whether  the  respondent  had 
reasonable  cause  for  leaving  the  petitioner,  and  the  test  is  whether  it 
has  become  practically  impossible  for  the  spouses  to  live  together.  A 
husband  is  not  entitled  to  desert  his  wife  because  she  gives  way  to 
intemperance  with  its  usual  consequences,  and,  even  if  a  husband  estab- 
lishes that  as  a  fact  in  evidence,  he  raises  no  case  that  his  wife,  as  a 
petitioner  for  restitution  of  conjugal  rights,  is  called  upon  to  answer 
{Greene  Y.  Greene,  [1916]  P.  188;  85  L.  J.  P.  224). 

695.     .     The    rule    as    to    service    of    process    out    of    the 

jurisdiction  in  suits  for  the  restitution  of  conjugal  rights  is 
now  laid  down  in  De  Gasquet  James  {Countess)  v.  Mecklenherg- 
Schwerin  {Duke),  [1914]  P.  53;  83  L.  J.  P.  40,  as  explained  in  Perrin 
V.  Pernn;  Powell  v.  Powell,  [1914]  P.  135;  83  L.  J.  P.  69.  The  effect 
appears  to  be  that  such  service  may  be  made  where  the  parties  were 
domiciled  in  England  at  the  time  of  the  institution  of  the  suit,  or  that 
they  had  a  matrimonial  home  in  England  at  the  date  when  cohabitation 
ceased,  or  that  they  were  both  resident  in  England  at  the  time  of  the 
institution  of  the  suit,  the  petition  and  citation  may  be  served  out  of 
the  jurisdiction,  and  in  any  event  a  decree  for  restitution  may  be  so 
served  if  made  in  a  suit  which  there  was  jurisdiction  to  entertain.  This 
rule  is  now  embodied  in  the  Divorce  Rules  221,  222. 

695.     .     Tress  v.   Tress  was  followed  and  the  Court  declined 

to  follow  Kennedy  v.  Kennedy  in  Phillips  v.  PhiUips,  [1917]  P.  90; 
86  L.  J.  P.  57,  where  the  Court  granted  a  wife  a  decree  for  restitution 
of  conjugal  rights  in  spite  of  the  existence  of  a  deed  of  separation,  dis- 
closed to  the  Court,  containing  a  covenant  not  to  sue  for  restitution  of 
conjugal  rights,  which  the  respondent  husband  did  not  appear  to  set 
up.  The  rule  appears  to  be  that  where  a  covenant  in  a  deed  of  separa- 
tion gives  rise  to  no  question  of  public  policy  or  of  statutory  bar  to 
matrimonial  proceedings,  but  is  such  that  either  party  may  take 
advantage  of  it,  or  both  together  may  set  it  aside,  as,  for  instance,"  a 
mutual  covenant  not  to  sue  for  restitution  of  conjugal  rights,  the 
Court  is  not  bound  to  take  notice  of  the  covenant  in  a  suit  seeking  a 
remedy,  which  may  be  contrary  to  the  covenant,  if  the  respondent  in 
the  suit  does  not  appear  or  set  up  the  covenant. 

695.  .  Although  the  Court  cannot  compel  matrimonial  inter- 
course, conjugal  rights  include  matrimonial  cohabitation,  and  mere 
cohabitation  under  the  same  roof  is  for  this  purpose  insufficient.  A 
husband  must  treat  his  wife  as  a  wife  {Wily  v.  Wily,  87  L.  J.  P.  31; 
[1918]  P.  1). 

695.     .     By    an    agreement    in    writing    before    marriage    the 

parties  to  it  agreed  to  live  apart,  and  immediately  after  the  marriage, 
by  a  further  agreement,  indorsed  upon  the  previous  one,  they  purported 
to  confirm  that  agreement.  It  was  held  that  the  two  agreements  were 
one   and   the   same,   and   therefore   void   as   against   public  policy   in 
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providing  for  a  future  separation,  and  that  even  were  the  second  a^ee- 
ment  treated  as  separate  from  and  confirmatory  of  the  first,  it  could 
not  ratify  an  act  void  in  its  inception,  and  that  it  therefore  furnished 
the  husband  with  no  defence  to  a  suit  by  his  wife  for  restitution  of 
conjugal  rights  {Brodie  v.  Brodie,  86  L.  J.  P.  140;  [1917]  P.  271). 

695.     .     The  rights  of  the  spouses  as  to  marital  intercourse  are 

mutual,  and  either  party  refusing  it  gives  just  cause  to  the  other  for 
withdrawal  from  cohabitation.  The  Court  will  in  its  discretion  regard 
such  refusal  in  consequence  as  a  valid  defence  to  a  petition  for  restitu- 
tion of  conjugal  rights  {Davis  v.  Davis,  87  L.  J.  P.  53;  [1918]  P.  85). 

695.  .  A  wife,  after  obtaining  a  decree  for  restitution  of  con- 
jugal rights  and,  on  the  husband's  disobeying  it,  an  order  for  periodical 
payments,  subsequently  committed  adultery,  but  the  Court,  in  the 
exercise  of  its  discretion,  refused  to  grant  the  husband  dissolution  of 
the  marriage.  The  husband  then  applied  for  suspension  of  the  order 
for  periodical  payments.  It  was  held  by  the  Court  of  iVppeal  that  it 
was  a  proper  exercise  of  the  judicial  discretion,  but  that  such  suspen- 
sion would  not  prevent  the  wife  from  applying  subsequently  for  and 
obtaining  a  revival  of  the  order  upon  her  establishing  a  state  of  facts 
showing  that  she  was  deserving  of  an  allowance  (Wickins  v.  Wickins 
(No.  2),  87  L.  J.  P.  169;  [1918]  P.  265— C.A.). 

699.  Restraint  of  Trade. — A  covenant  in  restraint  of  trade,  prima 
facie  reasonable,  must  be  upheld  unless  the  convenantee  displaces  the 
apparent  reasonableness  by  evidence  {Goldmll  v.  Goldman,  [1914] 
2Ch.  603;  84  L.  J.  Ch.  63;  [1915]  2  Ch.  292;  84  L.  J.  Ch.  228— C. A. ; 
and  see  also  North  Western  Salt  Co.  v.  Electrolytic  Alkali  Co.,  [1914] 
A.C.  461;  83  L.  J.  K.B.  530— H.L.). 

699.  .  In  considering  the  validity  of  a  restraint,  considera- 
tion must  be  had  not  only  to  the  interests  of  the  employer  and  the 
prevention  of  oppressive  restriction  on  the  servant,  but  to  the  damage 
done  to  the  public  by  the  energies  of  the  servant  being  unduly  fettered 
{Morris  v.  Saxelby,  [1916]  A.C.  688;  85  L.  J.  Ch.  210— H.L.). 

699.     .     A  saleswoman  covenanted  with  her  employer  **  not  at 

any  time  during  or  after  the  determination  of  the  employment  .  .  . 
directly  or  indirectly  either  on  her  own  account  or  for  any  other  person 
or  firm  or  company  "  to  solicit  or  entice  away  from  the  master  "  any 
customer  of,  or  any  person  or  persons  in  the  habit  of  deahng  with  the 
master."  There  were  alleged  breaches  of  this  covenant,  and  the 
master  sued  for  an  injunction.  There  was  a  weekly  agreement  between 
the  saleswoman  and  employer,  and  the  employer  had  dismissed  her 
with  a  week's  wages  in  lieu  of  notice,  refusing  to  allow  her  to  work  out 
the  week's  notice,  which  the  saleswoman  alleged  to  be  a  repudiation 
of  the  contract  disentitling  him  to  sue  on  the  covenant  forming  part  of 
it.  It  was  held  that  the  employer  had  fulfilled  all  his  obligation  under 
the  contract  by  paying  the  week's  wages,  and  had  not  therefore 
repudiated  his  contract  so  as  to  disentitle  him  to  sue,  but  that  the 
covenant  referred  to  any  customer — future  or  past — and  was  too  wide 
to  enforce  {Konski  v.  Peet,  [1915]  1  Ch.  530;  84  L.  J.  Ch.  513). 

699.     .     By  an  agreement  made  between  the  plaintiff  and  one 

B.,  a  clerk  in  the  employ  of  the  defendants,  B.  in  consideration  of  a 
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loan  assigned  to  the  plaintiff  all  the  salary,  wages,  overtime,  extras, 
&c.,  due  or  to  become  due  to  him  in  connection  with  his  present  employ- 
ment with  the  defendants  or  any  other  situation  that  he  might  hold. 
He  further  covenanted  {inter  alia)  that  he  would  not,  without  the 
plaintiff's  consent,  determine  his  engagement  with  the  defendants  or 
other  his  employment  for  the  time  being,  or  remove  from  his  present 
residence;  that  he  would  not  borrow  or  raise  any  sum  on  security  or 
otherwise,  or  sell  or  pledge  his  furniture,  and  that  he  would  not 
endeavour  to  obtain  credit  or  buy  any  goods  on  credit,  or  in  any  way 
make  himself  or  his  property  answerable  for  any  sum  or  sums  of  money, 
whether  legally  or  morally.  In  an  action  by  the  plaintiff  as  assignee  to 
recover  from  the  defendants  the  amount  of  wages,  &c.,  due  from  them  to 
B.,  it  was  held  that  the  assignment  was  absolute  in  form,  but  that  the 
plaintiff  could  not  recover,  as  the  covenants,  which  were  indivisible, 
unduly  fettered  the  freedom  of  the  assignor ;  the  assignment  was  there- 
fore void  as  being  in  restraint  of  trade  and  contrary  to  public  policy 
{Horwood  V.  MilUr's  Timber  and  Trading  Co.,  [1917]  1  K.B.  305; 
86  L.  J.  K.B.  190— C. A.). 

699.     .     A  trade  society,  of  which  the  plaintiffs  and  defendants 

were  members,  was  formed  for  the  regulation  of  prices,  and  the  taking 
of  such  action  for  the  protection  of  the  interests  of  the  members  as 
might  from  time  to  time  be  decided  upon.  The  rules  provided  that 
each  member  should  be  restricted  in  his  output,  which  was  limited  to 
a  fixed  percentage  of  the  total  output  of  the  members.  Members 
were  required  to  pay  the  profits  from  any  excess  of  this  percentage  in 
any  month  into  a  fund,  and  those  whose  output  was  less  than  such 
percentage  were  entitled  to  receive  therefrom  a  certain  sum.  It  was 
also  provided  by  the  rules  that  the  members  should  sell  only  upon  the 
terms  and  at  prices  to  be  fixed  by  the  association  according  to  price 
lists.  Members  who  committed  certain  breaches  of  the  rules  might  be 
expelled  from  the  association,  but  no  provision  was  made  for  voluntary 
retirement  or  resignation.  These  rules  were  in  effect  incorporated  in 
an  agreement  made  between  the  plaintiffs,  the  defendants,  and  five 
other  firms,  whereby  the  plaintiffs  in  consideration  of  the  defendants 
fixing  their  percentage  for  the  purposes  of  the  fund,  agreed  not  to  sell 
to  any  other  persons  than  the  five  firms,  and  the  five  firms  agreed  not 
to  buy  elsewhere  than  from  members  of  the  association ;  and  it  was 
provided  that  the  agreement  should  continue  in  force  as  long  as  the 
association  and  a  certain  other  society  continued  to  control  prices. 
The  plaintiffs  brought  their  action  to  recover  from  the  association  under 
the  agreement  and  rules  the  amount  shown  to  be  due  to  them  by 
accounts  furnished  by  the  secretary  of  the  association  each  month, 
and  also  upon  the  account  stated.  It  was  held  (1)  that  the  restraints 
imposed  by  the  agreement  and  the  rules  were  unreasonable  in  the 
interests  of  the  parties,  and  that  the  agreement  was  invalid  and  unen- 
forceable at  common  law;  (2)  that  the  association  was  a  trade  union 
within  sec.  16  of  the  Trade  Union  Act,  1876,  and,  therefore,  by  reason 
of  sees.  3  and  4  of  the  Trade  Union  Act,  1871,  the  agreement  was  not 
void,  and  that,  although  the  agreement  was  not  directly  enforceable, 
the  plaintiffs  were  entitled  to  recover  on  the  account  stated  (Evans  & 
Co.  V.  Heathcote,  87  L.  J.  K.B.  593;  [1918]  1  K.B.  418— C.A.). 

700.     .     The  limitation  of  a  restraint  to  a  short  period  will  not 

necessarily  validate  it  if  the  area  is  too  large  (Nevanas  &  Co.  v.  Walker, 
[1914]  1  Oh.  413;  83  L.  J.  Oh.  380). 
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700.     .     One    physician    entered    the    employ    of    another    as 

pathologist  and  microscopist  and  agreed  "  not  to  engage  in  similar  work 
within  a  distance  of  ten  miles  "  of  the  plaintiff's  laboratory.  It  was 
held  that  the  restriction  was  for  the  life  of  the  defendant  and  that  the 
restraint  as  a  whole  was  unreasonable  {Eastes  v.  Buss,  [1914]  1  Oh. 
468;  83  L.  J.  Ch.  329). 

700.     .     Dayer-Smith    v.    Hadsley,    1913,    108    L.    T.    555, 

[Supp.  13,  p.  607],  was  affirmed  sub.  nom.  Hadsley  v.  Dayer-Smith y 
[1914]  A.  C.  979;  83  L.  J.  Ch.  770— H.L. 

712.  Reversion.— i^eeues  v.  Poye,  [1913]  1  K.B.  637;  82  L.  J. 
K.B.  444,  [Supp.  13,  p.  608],  was  affirmed,  [1914]  2  K.B.  284; 
83  L.  J.  K.B.  771— C.A. 
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27.  Rivers  Pollution. — Kirkheaton  District  Local  Board  v.  Ainley, 
[1892]  2  Q.B.  274;  61  L.  J.  Q.B.  812,  and  Yorkshire  (W.B.)  Council  v. 
Holmfirth  Urban  Sanitary  Authority,  [1894]  2  Q.B.  842;  63  L.  J.  Q.B. 
485,  were  followed  in  Rochford  Rural  Council  v.  Port  of  London 
Authority,  [1914]  2  K.B.  916;  83  L.  J.  K.B.  1066.  In  that  case  two 
sewers  were  vested  in  a  local  authority,  and  the  sewage  flowed  through 
the  sewers  into  the  Thames.  In  each  of  the  sewers  the  authority  had 
constructed  a  catchpit  for  the  purpose  of  purifying  the  sewage  matter, 
which  it  did  to  some  extent;  but  the  sewers  had  not  been  constructed 
by  the  authority.  It  was  held  that  the  authority  had  caused  the  sewage 
to  flow  into  the  Thames  within  the  meaning  of  sec.  94  (1)  of  the  Thames 
Conservancy  Act,  1894. 

28.     .     Proceedings  under  sees.  4  and  6  of  the  Eivers  Pollution 

Prevention  Act,  1876,  can  be  brought  against  a  local  sanitary  authority 
{Yorkshire  (W.R.)  Rivers  Board  v.  Linthwaite  Urban  Council  {No.  1), 
[1915]  2  K.B.  436;  84  L.  J.  K.B.  793;  59  S.  J.  331;  31  T.  L.  R.  154— 

C.A.). 

29.     .     An  order  was  made  in  the  County  Court  under  sec.  10 

of  the  Eivers  Pollution  Act,  1876,  declaring  that  an  offence  had  been 
committed  by  the  defendants,  and  requiring  them  to  abstain  from  the 
commission  of  the  offence.  The  plaintiffs  subsequently  applied  for 
penalties  for  default  in  complying  with  the  order.  It  was  held  that  in 
such  a  case  the  two  months'  written  notice  of  intention  to  take  pro- 
ceedings referred  to  in  sec.  13  of  the  Act  had  no  application  {Yorkshire 
{W.R.)  Rivers  Board  v.  Heckmondwike  Urban  Council,  1914,  110  L.  T. 
692;  78  J.  P.  190). 

40.  Roman  Catholic— Coc/cs  v.  Manners,  1871,  L.  R.  12  Eq.  574; 
40  L.  J.  Ch.  640,  was  followed  in  In  re  Smith;  Johnson  v.  Bright-Sm,ith, 
[1914]  1  Ch.  937;  83  L.  J.  Ch.  687  {ante,  p.  63),  where  it  was  also  held 
that  the  policy  of  the  Roman  Catholic  Relief  Act,  1829,  sees.  28-37, 
which  was  aimed  at  the  suppression  of  religious  orders  in  the  Church  of 
Rome  in  this  country,  has  no  operation  upon  such  a  bequest. 

43.  Rood  (Rood  Loft). — Where  the  erection  of  a  chancel  screen 
with  a  rood  loft  and  beam  surmounted  by  the  figures  of  Our  Lord  upon 
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the  Cross,  the  Virgin  Mary,  and  St.  John  is  proposed  as  an  architectural 
decoration  and  there  is  no  probabihty  of  the  figures  being  subjected  to 
superstitious  reverence,  the  Consistory  Court  is  entitled,  in  its  discre- 
tion, to  grant  a  faculty  for  the  erection  (In  re  All  Saints,  Westbury, 
1914,  30  T.  L.  R.  389). 

90.  Sale  of  Goods. — By  a  contract  of  March,  1913,  the  respon- 
dents agreed  to  build  a  steamer  for  the  appellants.  By  clause  5, 
'*  The  said  steamer,  unless  the  construction  thereof  shall  be  delayed 
by  fire,  strike  or  lock-out  of  workmen,  or  any  other  unpreventable 
cause  beyond  the  control  of  the  builders  (in  which  case  a  fair  propor- 
tionate extension  of  time  shall  be  allowed)  shall  be  completed  ready 
for  trial  by  the  30th  October,  1914."  By  agreement  the  date  of  com- 
pletion was  subsequently  extended  to  January  30,  1915.  By  clause  12, 
'■  In  case  the  builders  become  bankrupt  or  insolvent,  or  shall  fail,  or 
be  unable  to  deliver  the  steamer  within  eight  months  from  the  date 
agreed  by  this  contract,  thereupon  this  contract  shall  become  void  and 
all  money  paid  by  the  purchasers  shall  be  repaid  to  them  with  interest 
accrued  thereupon  at  5  per  cent.  .  .  .  Except  only  in  the  event  of 
France  becoming  engaged  in  a  European  war,  then  the  above  limit 
of  eight  months  shall  be  extended  equal  to  the  duration  of  the  said 
war,  but  in  no  case  to  exceed  eighteen  months  in  all."  The  steamer 
was  being  constructed  when  on  August  2,  1914,  France  became  engaged 
in  a  European  war,  and  had  ever  since  been  so  engaged;  and  the 
builders  had  been  prevented  by  unpreventable  causes  beyond  their 
control  from  completing  the  steamer  by  January  30,  1915,  and  had 
since  been  so  prevented.  The  builders  contended  that,  in  the  events 
that  had  happened,  clause  12  became  operative  on  July  30,  1916,  and 
the  contract  then  became  void.  The  purchasers  claimed  the  ship  or 
damages  for  non-delivery,  and  contended  that  the  builders  were  not 
entitled  to  say  the  contract  was  void,  but  that  it  was  only  voidable  at 
the  purchaser's  option.  It  was  held  that  the  contract  became  void, 
and  not  merely  voidable  at  the  purchasers'  option,  and  that,  as  the 
builders  had  not  been  guilty  of  any  wrongful  act  or  default,  they  were 
not  prevented  from  setting  up  that  the  contract  was  void  (In  re  New 
Zealand  Shipping  Co.  and  Societe  des  Ateliers  et  Chantiers  de  France, 
87  L.  J.  K.B.  13;  [1917]  2  K.B.  717— C. A.). 

93.     .     By  a  contract  made  in  London,  dated  August  19,  1915, 

sellers  sold  to  buyers  fifty  tons  of  aluminium  "to  be  shipped  by 
steamer(s)  to  Vladivostok  during  December/January  next.  Price, 
180L  per  ton  cost  and  freight  to  Vladivostok  .  .  .  Payment  cash 
against  documents  by  London  bank.  ..."  At  the  date  of  the  contract 
there  was,  to  the  knowledge  and  in  the  contemplation  of  the  sellers 
and  buyers  who  were  both  English  companies,  a  prohibition  of  export 
of  aluminium  from  the  United  Kingdom,  except  by  licence  of  the 
Government.  The  sellers  were  unable  to  procure  a  licence  for  the 
export  of  the  aluminium  although  they  made  every  effort  to  get  the 
licence,  and  consequently  did  not  perform  the  contract.  It  was  held 
that  there  was  an  implied  term  in  the  contract  that  the  sellers  should 
make  every  effort  to  procure  the  licence,  but  that  there  was  no  implied 
term  that  the  sellers  would  either  get  the  licence  or  pay  damages  for 
breach  of  contract  to  ship  the  aluminium  (In  re  Anglo-Russian  Mer- 
chant Traders  and  Batt  &  Co.,  86  L.  J.  K.B.  1360;  [1917]  2  K.B.  679 
— C.A.). 
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97.     .     The   respondent   sold    certain   cloth    to   the    appellants 

for  shii^meiit  from  Calcutta  to  London  on  c.i.f.  terms,  the  contract 
providing  that  if  owing  to  the  loss  of  the  vessel  the  goods  did  not  arrive 
the  tender  of  the  insurance  policy  and  the  bill  of  lading  should  be 
deemed  a  good  tender  of  the  goods,  and  that  war  risks  should  be  for 
buyer's  account.  On  August  6  the  steamer  carrying  the  goods  was 
captured  and  sunk  by  a  German  cruiser.  On  August  20  the  respondent 
tendered  the  shipping  documents  to  the  appellants.  It  was  held  that 
though  at  the  time  of  the  loss  the  property  in  the  goods  had  not  passed 
to  the  buyers,  the  buyers  were  liable  for  the  price,  inasmuch  as  in  the 
case  of  a  c.i.f.  contract  the  obligation  of  the  seller  is  performed  by  the 
delivery  of  the  documents  to  the  buyer  within  a  reasonable  time  after 
shipment  (Groom  v.  Barber,  [1915]  1  K.B.  316;  84  L.  J.  K.B.  318; 
59  S.  J.  129;  31  T.  L.  R.  66).  See  further,  Weiss  &  Co.  v.  Credit 
Colonial  et  Co7nmercial,  Antwerp,  [1916]  1  K.B.  346;  85  L.  J.  K.B. 
533,  Law  &  Bonar,  Lim.  v.  British  and  American  Tobacco  Co.,  [1916] 
2  K.B.  605;  85  L.  J.  K.B.  605,  and  Karbery  d:  Co.  v.  Blijthe,  Green, 
Jourdain  &  Co.;  Schneider  &  Co.  v.  Burgett  &  Newsam,  [1916]  1  K.B. 
495;  85  L.  J.  K.B.  665— C. A. ;  Olympia  Oil  and  Cake  Co.  v.  Produce 
Brokers  Co.,   [1917]   1  K.B.  320;  86  L.  J.  K.B.  421— C.A. 

97.     .     The  respondent,  a  fish  dealer  in  Ireland,  carried  on  the 

business  of  supplying  fish  to  customers  in  England.  He  had  an 
agent  at  Holyhead,  and  his  practice  was  not  to  send  fish  direct  to  any 
particular  customer,  but  to  send  to  his  agent  at  Holyhead  a  sufficient 
quantity  of  fish  to  fulfil  all  the  orders  which  he  might  have  received, 
and  to  leave  the  agent  to  forward  parcels  of  fish  to  the  various  cus- 
tomers as  might  be  required.  The  appellants,  who  were  fish  salesmen 
in  London,  gave  the  respondent  an  order  to  send  them  twenty  boxes 
of  mackerel,  and,  in  fulfilment  of  that  order  and  of  others  received  at 
the  same  time,  the  respondent  dispatched  122  boxes  of  mackerel  to  his 
agent  at  Holyhead,  and  in  due  course  the  agent  consigned  twenty 
boxes  to  the  appellants.  Owing  to  delays  which,  without  the  fault 
of  either  the  respondent  or  the  appellants,  had  taken  place  on  the 
journey,  between  the  respondent's  place  of  business  and  Holyhead, 
the  mackerel  reached  the  appellants  in  bad  condition,  and  they  refused 
to  pay  the  full  contract  price  for  it.  The  respondent  sued  to  recover 
the  full  price  on  the  ground  that,  at  the  moment  when  the  whole  con- 
signment of  122  boxes  was  dispatched  by  him  to  his  agent  at  Holyhead, 
there  was  a  sufficient  appropriation  of  twenty  boxes  by  him  to  the 
appellants,  and  that  the  property  in  the  contents  of  the  twenty  boxes 
had  passed,  and  the  loss  must  be  borne  by  the  appellants.  It  was 
held  that  until  the  agent  at  Holyhead  had  earmarked  particular  boxes 
for  particular  customers  there  was  no  appropriation  to  the  contract, 
and  the  loss  must  therefore  fall  on  the  respondent  {Healy  v.  Howlett, 
86  L.  J.  K.B.  252;  [1917]  1  K.B.  337). 

97.  .  The  defendants  (inter  alia)  failed  to  deliver  an  instal- 
ment of  ten  tons  during  December/January,  1914-1915.  For  practi- 
cally the  whole  of  these  months  there  was  an  absolute  prohibition  of 
the  export  of  aniline  oil.  It  was  held  that  there  was  no  obligation  on 
the  sellers,  the  contract  being  f.o.b.,  to  use  their  best  endeavours  to 
procure  a  licence  for  export,  and  that  they  were  not  liable  for  the  non- 
delivery of  these  ten  tons  (Brandt  &  Co.  v.  Morris  &  Co.,  [1917]  2 
K.B.  784— C.A.). 
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97.     .     The  defendants,  who  were  merchants  in  Japan,  sold  to 

the  plaintiffs  in  England  a  parcel  of  Japanese  green  peas  in  accordance 
with  sample  at  101.  15s.  per  ton  c.i.f.  London,  to  be  shipped  in  June, 
1914.  The  defendants,  on  June  17,  in  consequence  of  a  dispute  with 
regard  to  the  sale  of  another  parcel  of  peas,  informed  the  plaintiffs 
that  they  would  cancel  the  contract.  The  practice  of  the  defendants 
was  to  send  the  shipping  documents,  together  with  the  bulk  sample, 
by  overland  mail  as  soon  as  a  shipment  had  been  made;  and  these 
documents  would,  in  the  ordinary  course,  arrive  in  this  country  within 
a  period  of  twenty-one  or  twenty-two  days,  and  therefore,  if  the 
defendants  had  shipped  the  peas  in  June  in  accordance  with  the  con- 
tract, the  documents  ought  to  have  arrived  in  this  country  by  July  21 
or  22.  The  defendants,  in  fact,  did  not  ship  any  peas  under  the  con- 
tract, except  a  very  small  quantity.  The  peas,  if  shipped  at  the  end  of 
June,  would  have  arrived  in  this  country  about  the  end  of  August. 
The  price  of  Japanese  peas  of  the  quality  bought  by  the  plaintiffs  was 
121.  at  the  end  of  July  and  111.  10s.  at  the  end  of  August..  The  plain- 
tiffs claimed  to  be  entitled  to  recover  as  damages  the  difference  between 
the  contract  price  of  the  peas  and  the  market  price  when  they  ought 
to  have  been  delivered  at  the  end  of  August.  It  was  held  that,  as  the 
contract  was  a  c.i.f.  contract,  its  date  of  performance  was  the  date  at 
which  the  documents  relating  to  the  goods  would  in  the  normal  course 
come  forward  and  be  tendered  to  the  buyer  if  the  vendor  performed 
his  duty  to  make  every  reasonable  effort  to  send  forward  the  shipping 
documents  as  early  as  possible  and  by  the  shortest  route  as  soon  as  the 
goods  had  been  shipped,  and  that  therefore  the  date  of  performance 
of  the  contract  was  about  July  20  or  21.  As  the  vendors  had  failed 
to  ship  the  goods  and  forward  the  documents,  they  had  committed  a 
breach  of  their  contract;  and  the  damages  to  which  the  plaintiffs  were 
entitled  were  the  difference  between  the  contract  price  and  the  market 
price  of  the  goods  estimated  at  the  time  when  the  documents  relating 
to  the  goods  ought  to  have  been  delivered  to  the  buyer — namely,  at 
the  end  of  July — and  not  estimated  at  the  time  when  the  goods  would 
have  arrived  at  the  end  of  August  (Sharpe  &  Co.  v.  Nosawa  &  Co., 
87  L.  J.  K.B.  33;   [1917]  2  K.B.  814). 

98.     .     Lee  v.  Butler,  [1893]  2  K.B.  318;  62  L.  J.  Q.B.  591, 

and  Helhy  v.  Matthews,  [1895]  A.C.  471;  64  L.  J.  Q.B.  495,  were 
considered  in  Belsize  Motor  Supply  Co.  v.  Cox,  [1894]  1  K.B.  244; 
83  L.  J.  K.B.  261,  ante,  under  Hiring  Agreement. 

98.     .     A  company  contracted  with  a  lady  to  supply  and  erect 

in  her  house  an  electrical  installation  for  1,363L  The  contract  included, 
amongst  other  things,  the  supply  and  erection  of  an  electrical  battery. 
The  contracting  company  entered  into  a  sub-contract  with  another  com- 
pany for  the  supply  of  the  battery  and  its  parts,  their  delivery  at  the 
nearest  railway  station  to  the  house,  and  the  erection  of  the  same  in 
the  house  for  286L  The  component  parts  of  the  battery  were  duly 
delivered  at  the  station,  and  carted  thence  to  the  house  by  the  con- 
tractors, who  themselves  erected  it  at  the  house  in  consequence  of 
disputes  with  the  sub -contractors.  The  contractors  subsequently  went 
into  liquidation,  and,  not  having  been  paid  for  the  battery,  the  sub- 
contractors brought  an  action  against  the  lady  claiming  that  the  battery 
was  their  property,  and  that  they  were  entitled  to  a  lien  on  the  purchase 
money  payable  by  her  to  the  contractors.  On  the  lady's  application  an 
order  was  made  in  the  action  by  which  it  was  stayed  as  against  her  upon 
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payment  into  Court  by  her  of  255L  as  part  of  the  purchase  price  payable 
by  her  to  the  contractors ;  and  the  contractors  were  added  as  defendants. 
The  sub -contractors  then  claimed  the  money  in  Court  as  representing 
the  value  of  the  battery.  It  was  held  upon  the  construction  of  the  sub- 
contract that  the  property  in  the  battery  passed  to  the  contractors  upon 
the  delivery  of  its  component  parts  at  the  station,  and  that  whether  it 
had  passed  or  not  the  sub -contractors  could  not  claim  the  money  in 
Court,  as  they  could  not  have  a  lien  upon  what  was  part  of  the  purchase 
price  payable  to  the  contractors  {Pritchett  and  Gold  and  Electrical 
Power  Storage  Co.  v.  Curne,  [1916]  2  Ch.  515;  85  L.  J.  Ch.  753— C. A.). 

98.     .     One   T.    and   the   plaintiff   signed   a   document,    dated 

June  27,  1916,  by  the  first  part  of  which  T.  agreed  to  sell  and  the 
plaintiff  agreed  to  buy  a  plot  of  land  for  3851.  "  subject  to  purchaser's 
solicitors'  approval  of  title  and  restrictions,"  the  sale  to  be  completed 
on  or  before  July  24,  1916,  and  the  second  part  of  which  was  as  follows  : 
"  In  consideration  of  the  above  transaction  the  said  F.  W.  Marten 
[the  plaintiff]  agrees  to  sell  and  the  said  F.  Thacker  agrees  to  purchase 
the  .  .  .  motor-car  at  and  for  the  sum  of  300L,  completion  of  such 
sale  and  purchase  to  be  carried  out  simultaneously  with  the  above 
transaction."  On  June  20,  1916,  the  plaintiff  allowed  T.  to  have 
possession  of  the  car  on  loan.  In  August,  1916,  T.  sold  and  delivered 
the  car  to  the  defendant,  who  received  it  in  good  faith  and  without 
notice  of  any  right  of  the  plaintiff  in  respect  of  it.  The  plaintiff 
brought  an  action  against  the  defendant  for  return  of  the  car,  and  the 
defendant  relied  by  way  of  defence  upon  sec.  25  (2)  of  the  Sale  of 
Goods  Act,  1893.  It  was  held  that  the  first  part  of  the  transaction 
between  T.  and  the  plaintiff  was  not  a  mere  option  to  the  plaintiff  to 
purchase  the  land  or  not  as  he  pleased,  but  was  a  conditional  contract 
binding  him  to  do  so  subject  to  the  approval  of  his  solicitors;  and 
therefore,  that,  even  assuming  that  the  second  part  of  the  transaction 
was  dependent  upon  the  first  part,  it  likewise  was  a  contract,  and  T. 
was  a  person  who  had  ' '  agreed  to  buy  ' '  the  motor-car  within  the 
meaning  of  sec.  25  (2)  of  the  Act,  and  was  accordingly  entitled  to 
transfer  to  the  defendant  a  good  title  to  it  as  against  the  plaintiff 
(Marten  v.  Whale,  86  L.  J.  K.B.  1305;  [1917]  2  K.B.  480— C. A.). 

99.     .     The    seller   was    the    importer    of    a    cargo    of   wheat. 

After  he  had  sold  part  of  the  cargo  he  offered  the  remainder  of  it  to 
the  buyers,  saying  that  such  remainder  would  amount  to  about 
5,400  quarters.  Thereupon  the  buyers  entered  into  a  contract  to  buy 
"  the  remainder  of  the  cargo  (more  or  less  about)  5,400  quarters." 
The  seller  had  in  fact  miscalculated  the  amount  of  the  cargo  which  he 
still  had  unsold;  and  it  was  found  that  the  remainder  consisted  of 
5,974  quarters,  instead  of  only  5,400  quarters.  The  buyers  refused 
to  accept  the  excess  beyond  the  estimated  quantity.  The  parties  went 
to  arbitration ;  and  the  Court  was  asked,  on  a  Special  Case  stated  by 
the  arbitrators,  to  say  whether,  on  the  true  construction  of  the  con- 
tract, the  buyers  could  be  obliged  to  accept  the  whole  of  the  remainder 
of  the  cargo,  whatever  the  amount  of  it  might  be,  or  whether  they 
could  only  be  obliged  to  accept  an  amount  of  about  5,400  quarters.  It 
was  held  that,  on  the  true  construction  of  the  contract,  the  buyers 
must  take  the  whole  of  the  remainder  of  the  cargo,  however  much  it 
might  amount  to  {Harrison  v.  Micks,  Lambert  &  Co.,  86  L.  J.  K.B. 
573;  [1917]  1  K.B.  755). 
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100.  .  By  a  contract  made  in  December,  1913,  the  appel- 
lants agreed  to  sell  to  the  respondents  at  a  fixed  price,  and  deliver  in 
about  equal  monthly  quantities  during  1914,  their  requirements  of 
magnesium  chloride  estimated  at  400  to  600  tons.  One  of  the  condi- 
tions annexed  to  the  contract  provided :  ' '  Deliveries  may  be  sus- 
pended pending  any  contingencies  beyond  the  control  of  the  sellers  or 
buyers  (such  as  fire,  accidents,  war,  strikes,  lock-outs  or  the  like), 
causing  a  short  supply  of  labour,  fuel,  raw  material,  or  manufactured 
produce,  or  otherwise  preventing  or  hindering  the  manufacture  or 
delivery  of  the  article."  The  outbreak  of  the  war  between  the  United 
Kingdom  and  Germany  in  August,  1914,  caused  a  considerable  short- 
age in  the  supply  of  magnesium  chloride,  a  great  quantity  of  which 
was  imported  from  Germany,  and  the  price  rose  very  much.  The 
appellants  thereupon  gave  notice  that  they  would  suspend  deliveries 
under  the  contract,  and  the  respondents  brought  an  action,  claiming 
damages  for  breach  of  contract.  It  was  held  that  the  war  had 
caused  a  short  supply,  which  did  not  prevent,  but  hindered,  delivery  of 
the  article  within  the  meaning  of  the  condition,  and  that  the  appellants 
were  entitled  to  suspend  delivery  {Tennants,  Lim.  v.  Wilson  &  Co., 
86  L.  J.  K.B.  1191;  [1917]  A.C.  495— H.L.). 

100.     .     A  contract  for  the  delivery  of  4,000  tons  of  flour  by 

shipments  at  various  dates,  each  shipment  to  be  deemed  a  separate 
contract,  contained  the  provision,  "  Payment  to  be  by  confirmed 
banker's  credit."  The  credit  opened  by  the  buyer  was  not  in  fact  a 
confirmed  or  irrevocable  credit.  The  sellers,  however,  made  deliveries 
with  knowledge  that  the  credit  was  not  a  confirmed  credit;  but  before 
the  deliveries  were  complet-ed,  without  giving  any  previous  notice  of 
their  intention  to  the  buyer,  they  notified  to  him  that  they  cancelled 
the  contract.  It  was  held  that,  although  there  had  been  a  waiver 
of  the  condition  in  the  case  of  the  earlier  deliveries,  the  sellers  were 
entitled  to  insist  on  its  observance  as  regards  subsequent  deliveries, 
but  that  they  were  bound  to  give  reasonable  notice  of  their  intention 
to  cancel  the  balance  of  the  deliveries  in  order  that  the  buyer  might 
have  the  opportunity  of  putting  the  credit  in  order  (Panoutsos  v. 
Raymond  Hadley  Corporation,  86  L.  J.  K.B.  1325;  [1917]  2  K.B. 
473— C.A.). 

102.     .     A  delivery  order  was  given  by  the  defendants  to  F.  for 

2,640  bags  of  mowra  seed,  which  formed  part  of  a  consignment  of  6,400 
bags.  F.  gave  the  defendants  a  cheque  therefor  and  indorsed  the 
delivery  order  to  the  plaintiffs,  who  took  it  in  good  faith  and  for  valuable 
consideration.  F.'s  cheque  having  been  dishonoured,  the  defendants 
refused  to  give  delivery  of  the  seed  to  the  plaintiffs.  It  was  held,  first, 
that  the  delivery  order  was  a  document  of  title  to  the  goods  "  trans- 
ferred "  by  the  defendants  to  F.  within  the  meaning  of  sec.  10  of  the 
Factors  Act,  1889,  and  sec.  47  of  the  Sale  of  Goods  Act,  1893,  and  the 
defendants'  lien  was  defeated;  and  secondly,  that  the  dehvery  order 
was  valid  notwithstanding  that  it  related  to  goods  which  were  not 
specific  (Ant.  Jurgens  Margarinefahrieken  v.  Dreyfus  &  Co.,  [1914] 
3  K.B.  40;  83  L.  J.  K.B.  1344). 

104.     .     Wertheim  v.  Chicoutimi  Pulp  Co.,  [1911]  A.C.  301; 

80  L.  J.  P.O.  91,  [Supp.  13,  p.  612],  was  distinguished  in  "Williams  v. 
Agius,  [1914]  A.C.  510;  83  L.  J.  K.B.  715— H.L.,  ante,  under 
Damages. 
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108.  Salmon  Fishery. — As  to  the  meaning  of  ' '  weir  ' '  and  ' '  apron  " 
in  sec.  15  of  the  Salmon  Fishery  Act,  1873,  see  Maw  v.  Holloway, 
[1914]  3  K.B.  594;  84  L.  J.  K.B.  99. 

109.     .     The  fact  that  a  device  other  than  rod  and  line,  whereby 

salmon  may  be  caught,  is  intended  by  the  user  for  some  other  purpose 
than  catching  salmon  does  not  take  the  oJSence  out  of  sec.  36  of  the 
Salmon  Fishery  Act,  1865  (Maw  v.  Hollowdy,  [1914]  3  K.B.  594; 
84  L.  J.  K.B.  99). 

118.  Salvage. — Salvage  remuneration  awarded  may  be  to  the  com- 
mander, officers,  and  crew  of  a  King's  ship  in  respect  of  services 
rendered  by  them  to  a  civilian  vessel  {The  Domira,  1914,  30  T.  L.  R. 
521— C.A.). 

118.     .     The  Merchant  Shipping  (Salvage)  Act,  1916,  provides 

that  where  salvage  services  are  rendered  by  any  ship  belonging  to  His 
Majesty  and  that  ship  is  a  ship  specially  equipped  with  salvage  plant, 
or  is  a  tug,  the  Admiralty  shall,  notwithstanding  anything  contained  in 
sec.  557  of  the  Merchant  Shipping  Act,  1894,  be  entitled  to  claim 
salvage  on  behalf  of  His  Majesty  for  such  services,  and  shall  have  the 
same  rights  and  remedies  as  if  the  ship  rendering  such  services  did  not 
belong  to  His  Majesty  (sec.  1). 

118.     .     A  tug  was  requisitioned  by  the  Admiralty  upon  the 

following  terms :  ' '  Owners  are  to  pay  wages  and  health  insurance  of 
the  crew ;  to  provide  and  pay  for  all  stores  and  the  necessary  equipment 
for  the  proper  and  efficient  working  of  the  vessel,  and  to  take  marine 
risks  on  the  vessel  and  crew.  Admiralty  to  accept  war  risks  on  the 
vessel  and  to  provide  coal. "  In  a  claim  for  salvage  services  rendered  by 
the  tug,  it  was  held  that  the  tug  was  not  in  the  position  of  a  vessel 
belonging  to  His  Majesty,  and  therefore  was  not  precluded  from  claim- 
ing salvage  by  the  provisions  of  the  Merchant  Shipping  Act,  1894, 
sec.  557  (1)  {The  Sarpen,  [1916]  P.  306;  85  L.  J.  P.  209— C.A.). 

118.     .     The  general  practice   not  to  decree  salvage  for  the 

recapture  of  neutral  ships  is  subject  to  exceptions.  The  presumption 
that  a  neutral  ship  captured  by  a  belligerent  incurs  no  peril  is  displaced 
where  the  St^ite  to  which  the  original  captor  belongs  has  sullied  its 
character  by  gross  violations  of  the  law  of  nations,  or  has  promulgated 
decrees  of  condemnation,  however  unjust,  on  which  the  tribunals  of  the 
country  are  enjoined  to  act,  and  of  which  there  is  every  reason  to 
suppose  that  they  will  be  carried  into  execution.  The  reasoning  on 
which  the  general  rule  has  been  founded  is  then  done  away  with,  the 
peril  is  obvious,  the  case  becomes  simply  that  of  meritorious  rescue  from 
the  danger  of  condemnation  or  destruction,  and  salvage  will  be  awarded 
{The  Ponioporos,  [1916]  P.  100;  85  L.  J.  P.  143). 

118.  -.  A  Swedish  steamship,  while  on  a  voyage  from  Glas- 
gow to  Nantes  with  a  cargo  of  munitions  consigned  to  the  French 
Government,  was  attacked  by  a  German  submarine,  and  the  crew 
were  ordered  to  abandon  the  vessel.  When  His  Majesty's  armed 
trawlers  Fusilier  and  Kinaldie  arrived  later  the  ship  was  still  afloat, 
the  enemy  submarine  having  disappeared  without  sinking  her;  and  as 
the  Swedish  crew  refused  to  return  to  the  ship,  it  was  towed  into  }X)rt 
by  the  armed  trawlers.     The  commanders,  officers,  and  crews  of  the 
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Fusilier  and  Kinaldie  claimed  salvage  against  the  owners  of  the  Carrie. 
It  was  held  that,  even  assuming  the  plaintiffs  owed  a  duty  to  save  the 
cargo  of  an  Allied  Government,  they  were  under  no  duty  to  salve  the 
neutral  steamship,  and  were  entitled  to  a  salvage  award  based  on  the 
war  risks,  as  well  as  the  maritime  risks  from  which  the  steamship  was 
saved.  It  was  held  further,  that  salvage  by  a  King's  ship  cannot  be 
treated  on  the  same  footing  as  a  salvage  by  a  private  ship,  and  that 
the  Court,  in  determining  its  award,  must  take  into  consideration  the 
facts  that  the  officers  and  crews  lose  no  time  and  run  no  risk  to 
property;  that  the  work  done  in  connection  with  the  salvage  services 
may  be  no  harder  and  no  more  risky  than  the  work  in  which  the 
plaintiffs  would  ordinarily  be  engaged;  and  that  the  officers  and  crews 
of  a  King's  ship  can  claim  only  with  the  sanction  of  the  Admiralty,  a 
sanction  which  is  intended  to  enforce  the  rule  that  to  entitle  His 
Majesty's  ships  to  claim  salvage  the  services  must  be  of  an  important 
character  {The  Canne,  86  L.  J.  P.  178;  [1917]  P.  224). 

118.     .     The  Admiralty  requisitioned  a  steamer  on  the  terms 

that  they  should  not  be  liable  if  the  steamer  was  lost  through  a  sea 
risk,  but  they  undertook  war  risks.  While  on  a  voyage  the  steamer 
broke  her  intermediate  propeller  shaft  and  became  disabled  and  was 
in  danger  of  drifting  into  a  minefield,  but  she  was  salved  and  towed 
into  port.  The  owners  paid  the  salvors  for  their  services  and  claimed 
that  the  Admiralty  should  bear  a  proportion  of  this  expense,  and  an 
arbitrator  awarded  that  the  Admiralty  should  bear  one-fourth.  It  was 
held  that  as  the  Admiralty  was  liable  to  pay  for  any  damage  suffered 
by  the  ship  through  any  war  peril  they  were  also  liable  to  pay  for 
salvage  services  which  saved  the  ship  from  such  war  peril,  and  the 
award  must  stand  [Pyynan  Steamship  Co.  v.  Admiralty  Commissioners, 
35  T.  L.  K.  79— C. A.). 

118.     .     A  ship  chartered  by  demise  to  the  Crown  on  a  net 

basis  is  for  the  time  being  a  ship  *'  belonging  to  His  Majesty  "  within 
sec.  1  of  the  Merchant  Shipping  (Salvage)  Act,  1916,  and  therefore 
salvage  moneys  payable  for  salvage  services  rendered  by  a  tug  so 
chartered  belong  to  the  Admiralty  and  not  to  the  owners  {Adm,iralty 
Commissioners  v.  Page,  63  S.  J.  165;  35  T.  L.  K.  125— C. A.). 

118.     .     The  Comet,  a  German  ship  which  was  in  a  British 

port  at  the  commencement  of  the  war,  was  seized  as  prize  and  ordered 
by  the  Prize  Court  to  be  detained  under  the  terms  of  the  order  made 
in  the  case  of  The  Chile  (84  L.  J.  P.  1;  [1914]  P.  212),  ante,  p.  386. 
Subsequently  she  was  requisitioned  by  the  Admiralty,  registered  in  the 
name  of  "  His  Majesty  represented  by  the  Commissioners  for  executing 
the  Office  of  Lord  High  Admiral  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,"  and  handed  over  to  the  management  of  the 
Admiralty  Coasting  Trade  Office.  While  so  requisitioned  and  so 
registered,  she  rendered  salvage  services  to  a  Norwegian  steamship, 
and  a  claim  was  brought  by  the  Admiralty  for  salvage  remuneration 
for  such  services.  It  was  held  that  the  Comet  was  a  "  ship  belonging 
to  His  Majesty  "  within  the  meaning  of  sec.  557  (1)  of  the  Merchant 
Shipping  Act,  1894,  and  therefore  no  claim  for  salvage  could  be  main- 
tained by  the  Admiralty  (The  Maiti,  87  L.  J.  P.  179;  [1918]  P.  314). 

119.     .     Upon  the  question  of  what  circumstances  will  entitle 

a  pilot  to  salvage,  see  The  Bedehurn,  [1914]  P.  46;  83  L.  J.  P.  109. 

437 


Vol.  Xin.  SALVAGE— SAVINGS  BANK.  119-139 

119.     .     When  a  vessel  containing  cargo  is  being  towed  under 

a  towage  contract  made  between  the  owners  of  the  tug  and  the  owners 
of  the  vessel  in  tow,  on  the  terms  of  "no  cure,  no  pay;  no  salvage 
charges,"  and  when  before  the  towage  has  come  to  an  end  the  vessel 
in  tow  is  in  danger  and  salvage  services  are  rendered  by  the  tug  to  the 
vessel  and  cargo,  the  tug-owners  are  entitled  to  recover  against  the 
owners  of  the  cargo  for  salvage  services  {The  Leon  Blum,  [1915] 
P.  290;  85  L.  J.  P.  1 ;  31  T.  L.  E.  582~C.A.). 


122. .     In  a  consolidated  salvage  action  where  there  is  more 

than  one  set  of  plaintiffs  claiming  remuneration,  the  defendants,  when 
making  a  tender  in  satisfaction  of  the  claim,  ought,  if  their  servants 
were  present  and  are  able  to  give  fuU  information  to  them  as  to  the 
merits  of  the  salvage  services,  to  apportion  the  amount  tendered 
between  the  various  sets  of  salvors  {The  Burnock,  1914,  110  L.  T.  778; 
30  T.  L.  E.  274). 

122.     .     In  a  salvage  action,  the  market  value  of  the  salved 

ship  having  been  appraised  by  the  Marshal,  the  defendants,  the 
owners  of  the  ship,  sought  to  vary  or  set  aside  the  appraisement  on 
the  ground  that,  by  reason  of  a  time  charter  under  which  the  vessel 
was  running,  her  value  to  them  for  the  time  being  as  a  profit-earning 
instrument  was  considerably  reduced.  It  was  held  that,  except  in  very 
exceptional  cases,  an  appraisement  by  the  Marshal  of  the  Court  is 
conclusive;  that  neither  the  Court  nor  the  salvors  have  any  concern 
with  the  relationship  between  the  shipowners  and  charterers;  and  that 
the  appraisement,  being  based  on  the  right  principles,  must  stand  {The 
Sdn  Onofre,  86  L.  J.  P.  103;  [1917]  P.  96). 

139.  Satisfaction.— In  Ellard  v.  Phelan,  [1914]  1  Ir.  E.  76,  a 
bequest  to  a  servant  was  held  to  be  a  satisfaction  of  wages  due  to  him 
by  the  testator. 

139.     .     A   marriage   settlement,    under   which,   in   the   event 

which  had  happened,  the  wife  was  receiving  the  income,  contained  a 
covenant  that  the  husband's  executors  should,  after  his  decease,  during 
the  remainder  of  his  wife's  life,  pay  such  a  sum  as,  with  the  income  of 
the  husband's  funds  in  the  settlement,  would  make  up  the  full  sum 
of  1,000L  in  each  year.  The  husband  by  his  will  devised  his  estates 
to  trustees  on  trust  to  pay  the  income  to  his  wife  for  life,  with  remain- 
ders over.  The  income  of  the  husband's  funds  in  the  settlement  was 
between  300/.  and  400L  per  annum,  and  the  income  from  the  will 
funds  was  about  900L  The  trustees  had  assumed  that  the  bequest 
under  the  will  was  in  satisfaction  of  the  covenant  in  the  deed,  and  had 
accordingly  left  the  capital  under  the  will  intact  until  the  question  was 
recently  raised.  It  was  held  (1)  that  there  was  no  direct  debt  due 
under  the  covenant  at  death,  and  the  instalments  due  under  the 
covenant  were  not  within  the  direction  to  pay  debts.  (2)  There  was 
nothing  to  negative  the  pnma  facie  presumption  of  satisfaction. 
(3)  There  was  no  time  when  the  settlement  trustees  could  have 
sued  the  executors  liable  for  debt,  and  accordingly  the  covenant  had 
hitherto  been  wholly  satisfied  {In  re  Hall;  Hope  v.  Hall,  87  L.  J.  Ch. 
393;  [1918]  1  Ch.  562). 
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143.  Savings  Bank.— The  Trustee  Savings  Banks  Act,  1918, 
amends  the  Acts  of  1863  and  1904,  with  respect  to  Special  Investments 
and  the  Separate  Surplus  Fund.  It  subjects  the  business  of  making 
special  investments  to  the  control  of  the  National  Debt  Commissioners 
(sec.  1).  It  establishes  a  guarantee  fund  to  meet  deficiencies  on 
special  investments  accounts,  consisting  of  reserves  (both  of  general 
business  and  special  investments)  and  such  part  of  the  separate  surplus 
fund  as  stands  to  the  credit  of  closed  trustee  savings  banks  (sec.  2). 
It  provides  also  that  so  much  of  paragraph  (e)  of  sec.  10  of  the  Savings 
Banks  Act,  1891,  as  enacts  that  the  assets  of  a  bank  in  respect  of 
ordinary  deposits  are  not  to  be  liable  for  any  loss  or  deficiency  in 
respect  of  special  investments  shall  cease  to  have  effect  so  far  as 
relates  to  such  assets  of  the  bank  as  are  reserves  within  the  meaning  of 
this  Act  (ibid). 

147.  School.— /1ft. -Gen.  v.  Price,  [1912]  1  Ch.  667;  81  L.  J.  Ch. 
317,  [Supp.  13,  p.  614],  was  confirmed  on  appeal,  [1914]  A.C.  20; 
83  L.  J.  Ch.  415— H.L. 

147.     .     Where  an  education  authority  under  the  Education 

Acts,  1907  and  1909,  enters  into  an  agreement  with  a  medical  associa- 
tion in  regard  to  the  performance  of  operations  on  school  children,  the 
education  authority  are  not  liable  for  the  negligence  of  the  persons 
performing  the  operation,  provided  that  they  engage  competent  profes- 
sional persons  to  perform  it  {Davis  v.  London  County  Council,  1914, 
30  T.  L.  K.  275). 

147.     .     The  parent  of  a  defective  boy  of  fourteen  years  of  age 

was  summoned  under  sec.  11  of  the  Elementary  (Defective  and 
Epileptic)  Children  Act,  1899,  for  disobedience  to  an  order,  made  when 
the  boy  was  fourteen,  that  he  should  stiU  attend  a  defective  children's 
school  till  he  was  sixteen.  The  following  defences  were  held  bad :  (1) 
that  it  had  not  been  previously  ascertained,  in  accordance  with  sec.  1  of 
the  Act  and  before  the  boy  had  attained  the  age  of  fourteen  years,  that 
he  was,  by  reason  of  mental  or  physical  defect,  incapable  of  receiving 
instruction  at  the  ordinary  public  elementary  schools;  (2)  that  the 
parent  had  only  consented  to  the  boy  attending  the  defective  children's 
school  until  he  was  fourteen  years  of  age ;  (3)  that  at  the  date  of  the 
order  the  boy  was  living  apart  from  him  at  a  place  outside  the  juris- 
diction of  the  education  authority  who  had  obtained  it ;  and  (4)  that  the 
boy  had  been  certified  by  a  factory  surgeon  as  fit  for  work  and  was 
working  as  a  piecer  at  a  cotton  mill  for  wages  (Rennie  v.  Boardman, 
1914,  111  L.  T.  713;  78  J.  P.  420). 

185.  Sea  Fisheries.— Under  sec.  12  of  the  Sea  Fisheries  Act,  1883, 
enabling  a  sea  fishery  ofiicer  to  "  take  "  trawlers  fishing  within  the  three- 
mile  limit  into  port,  the  officer  may  order  the  offending  vessel  into  port 
although  the  weather  is  too  rough  to  put  any  one  on  board  (Gordon  v. 
Hanson,  [1914]  S.  C.  (J.)  131). 

186.     .     Under  the  Sea  Fisheries  Eegulation  Act,  1883,  a  local 

authority  made  a  by-law  prohibiting  trawling  within  a  certain  area,  in 
order  to  protect  the  crab  fishery.  It  was  held  that  the  by-law  was  not 
ultra  vires  [Friend  v.  Brehout,  1914,  58  S.  J.  741;  30  T.  L.  K.  587). 
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193.  Seaman. — Seamen  signed  articles  as  members  of  a  crew  of 
sixteen  men.  This  number  was  subsequently  reduced  to  fifteen. 
Some  of  the  seamen  thereupon  refused  to  go  to  sea  on  the  ground 
that  fifteen  men  were  insufficient  to  man  the  lifeboats  or  to  keep  an 
adequate  look-out.  An  information  having  been  preferred  against 
these  men  under  sec.  225  (1)  (h)  of  the  Merchant  Shipping  Act,  1894, 
for  wilfully  disobeying  a  lawful  command,  the  magistrate  found  that 
the  command  ordering  them  to  go  to  sea  was  unreasonable,  inasmuch 
as  the  perils  of  the  voyage  had  been  increased  by  the  reduction  in  the 
crew,  and  dismissed  the  information.  It  was  held  on  appeal,  that, 
since  the  magistrate  had  found  that  the  command  to  go  to  sea  was 
unreasonable  for  the  reasons  above  stated,  it  was  an  unlawful  com- 
mand, and  consequently  that  the  respondents  could  not  be  guilty  of 
"  wilful  disobedience  to  a  lawful  command  "  within  the  meaning  of 
sec.  225  (1)  (b)  of  the  Act  {O'Reilly  v.  Dryman,  85  L.  J.  K.B.  492). 

194.     .     A  person  may  be  guilty  of  an  offence  under  sec.  236 

of  the  Merchant  Shipping  Act,  1894,  for  persuading  a  seaman  to  desert 
even  though  he  has  not  actually  signed  articles,  so  long  as  he  has 
engaged  himself  {Vickerson  v.  Crowe,  [1914]  1  K.B.  462;  83  L.  J. 
K.B.  469). 

194.     .     A  seaman  who  has  deserted  his  ship  at  a  port  outside 

the  British  Islands  is  a  seaman  "  left  behind  "  within  the  meaning  of 
sec.  28  of  the  Merchant  Shipping  Act,  1906,  notwithstanding  that 
such  seaman  may  have  joined  another  ship,  which  left  the  port  before 
the  ship  from  which  he  deserted.  The  master  of  such  ship  is  there- 
fore bound  to  make,  as  soon  as  may  be,  in  the  official  log  the  entries 
required  by  sec.  28  (1)  of  the  Act  of  1906  (Colbouitie  v.  Lawrence, 
87  L.  J.  K.B.  219;  [1917]  2  K.B.  857). 

194.     .     A  seaman  was  engaged  for  a  voyage  on  a  British  ship. 

The  agreement  provided  for  the  payment  of  wages  and  a  bonus  of 
15  per  cent.,  but  there  was  a  stipulation  that  in  the  event  of  a 
seaman's  desertion  or  being  paid  off  abroad  his  bonus  was  to  be  for- 
feited. The  seaman  deserted  abroad,  and  on  the  termination  of  the 
voyage  the  master  tendered  to  the  proper  officer  under  sec.  28  of  the 
Merchant  Shipping  Act,  1906,  the  proper  proportion  of  the  seaman's 
wages,  but  no  bonus.  It  was  held  that  the  stipulation  for  the  for- 
feiture of  the  bonus  was  invalid,  inasmuch  as  bonus  was  "  wages  " 
within  the  meaning  of  sec.  742  of  the  Merchant  Shipping  Act,  1894, 
and  therefore  the  master  had  failed  to  comply  with  the  requirements 
of  sec.  28  of  the  Merchant  Shipping  Act,  1906  (Sheljord  v.  Mosey, 
86  L.  J.  K.B.  289;  [1917]  1  K.B.  154). 

205.  Security  for  Costs. — An  administrator  to  whom  letters  of 
administration  are  granted  as  the  attorney  of  a  principal  abroad,  and 
until  the  principal  obtains  letters  of  administration,  will  not,  in  the 
absence  of  evidence  of  a  deliberate  intent  on  the  part  of  the  principal 
to  select  him  for  the  purpose  of  avoiding  liability  for  costs,  be- ordered 
to  give  security  for  costs  in  an  action  brought  by  him,  notwithstanding 
the  incapacity  of  the  attorney  to  pay  them  in  the  event  of  his  being 
ordered  to  do  so  {Raijibow  v.  Kiitoe,  [1916]  1  Ch.  313;  85  L.  J. 
Ch.  468). 
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214.  Seduction. — On  the  rule  laid  down  in  Whitbourne  v.  Williams, 
[1901]  2  K.B.  722;  70  L.  J.  K.B.  933,  see  the  Irish  case  of  Barnes  v. 
Fox,  [1914]  2  Ir.  R.  276. 

214.     .     The    plaintiff,    a    married    woman    living    with    her 

husband,  adopted  a  girl,  who  lived  in  the  house  and  performed  the 
ordinary  domestic  services.  It  was  held,  following  Hamilton  v.  Long, 
[1903]  2  Ir.  R.  407;  [1905]  2  Ir.  R.  552,  that  the  domestic  services 
rendered  by  the  girl  must  be  taken  to  have  been  rendered  to  the  plain- 
tiff's husband,  and  that  the  plaintiff  was  not  entitled  to  maintain  the 
action  {Peters  v.  Jones,  [1914]  2  K.B.  781;  83  L.  J.  K.B.  1115). 

218.  Seisin. — N.  charged  certain  annuities  upon  real  estate  of 
which  he  might  die  "  seised."  At  his  death  N.  was  in  receipt  of  the 
rents  and  profits  of  some  copyholds  to  which  he  had  never  been  admitted 
but  of  which  the  admitted  tenant  had  declared  that  he  stood  possessed 
in  trust  for  N.  It  was  held  that  N.  had  not  died  "  seised  "  of  these 
copyholds  {In  re  Norman;  Thackray  v.  Norman,  1914,  58  S.  J.  706; 
111  L.  T.  903). 

229.     Service  and  Delivery. — Where  two  defendants  are  out  of  the 

jurisdiction  one  defendant  cannot,  by  submitting  to  the  jurisdiction, 
confer  jurisdiction  as  against  the  other  defendant.  Consequently, 
where  an  action  was  brought  against  two  defendants,  who  were  both 
domiciled  in  Scotland,  and  the  London  solicitors  of  one  of  them 
accepted  service  on  behalf  of  their  clients,  it  was  held  that  the  action 
was  not  "  properly  brought  "  against  him  within  the  meaning  of 
Order  XI.  rule  1  {g)  so  as  to  justify  the  service  of  a  concurrent  writ 
on  the  other  defendant  as  being  a  "  necessary  or  proper  party  to  the 
action  "  within  the  rule  {Russell  &  Co.  v.  Cayzer,  Irvine  d'  Co.,  [19161 
2  A.C.  298;  85  L.  J.  K.B.  1152— H.L.). 


229.     .     A  separation  agreement  had  been  entered  into  by  a 

husband  and  wife,  under  which  the  husband  agreed  to  pay  an  allowance 
by  monthly  instalments  to  the  wife.  No  place  for  payment  was 
mentioned  and  no  address  of  the  parties  was  given.  The  contract  was 
executed  by  the  husband  in  America  and  the  wife  in  England.  At  the 
time  of  the  separation  the  matrimonial  home  was  in  England,  and  the 
wife  continued  to  be  resident  there  after  the  separation.  The  husband 
went  to  Paris  and  refused  to  continue  payment  of  the  allowance.  The 
husband,  who  had  had  an  American  domicil  of  origin,  became 
ordinarily  resident  in  England  and  acquired  an  English  domicil  of 
choice.  He  disposed  of  his  house  in  England  and  went  to  France  for 
the  purpose  of  commencing  divorce  proceedings  there.  It  was  held 
that  notice  of  writ  might  be  served  upon  the  husband  outside  the  juris- 
diction as  for  breach  within  the  jurisdiction  of  a  contract  which  according 
to  the  terms  thereof  ought  to  be  performed  within  the  jurisdiction 
{Drexel  v.  Drexel,  [19161  1  Ch.  251 ;  85  L.  J.  Ch.  235). 

232.     .     Saccharin    Corporation,    Lim.    v.    Chemische    Fahrik 

Von  Heyden  Aktiengesellschaft,  [1911]  2  K.B.  516;  80  L.  J. 
K.B.  1117,  [^upp.  13,  p.  617],  was  distinguished  in  Okura  v. 
Forshacka  Jemverks  AktiehoUg,  [1914]  1  K.B.  715;  83  L.  J.  K.B.  561 
— C.A.  From  that  case  it  appears  that  where  a  foreign  corporation 
employs  agents  in  this  country  the  question  is  whether  it  is  carrying 
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on  business  in  this  country  through  its  agents  here,  or  whether  it  is 
carrying  on  business  abroad  through  such  agents.  On  the  facts,  the 
latter  was  held  to  be  the  case,  and  service  of  the  writ  on  a  member  of 
the  firm  of  agents  at  their  London  office  was  held  not  to  be  good  service 
on  the  foreign  principals.     Cf.  next  case. 

232.     .     Where  an  agent  in  carrying  on   business  within  the 

jurisdiction  on  behalf  of  a  foreign  corporation  makes  contracts  for  the 
foreign  corporation,  and  does  not  merely  sell  contracts  with  the  foreign 
corporation,  the  foreign  corporation  carries  on  business  within  the  juris- 
diction, and  service  of  a  writ  against  it  may  be  properly  effected  by 
service  upon  its  agent  {Thames  and  Mersey  Marine  Insurance  Co.  v. 
Societa  diNavigazione  a  Vapore  del  Lloyd  Austriaco,  1914,  111  L.  T.  97; 
30  T.  L.  E.  475— C.A.). 

242.  Service  out  of  Jurisdiction. — Service  was  effected  out  of  the 
jurisdiction  on  a  French  partnership  or  societe  en  nom  collectif,  as  such, 
in  proceedings  commenced  against  the  firm  in  its  firm  name.  The 
Court  set  aside  the  service  the  order  for  which  had  been  obtained 
ex  parte,  although  there  was  evidence  that  according  to  French  law 
the  firm  was  a  separate  person  for  the  purpose  of  service  of  legal  pro- 
ceedings. The  lex  fori  and  not  the  lex  domicilii  applies  in  such  a  case 
{Von  Hellfeld  v.  Rechnitzer,  [1914]  1  Ch.  748;  83  L.  J.  Ch.  521— C. A.). 

246.     .     As  to  service  of  process  out  of  the  jurisdiction  in  suits 

for  the  restitution  of  conjugal  rights,  see  De  Gasquet  James  {Countess) 
V.  Mecklenhurg-Schwerin  {Duke),  [1914]  P.  53;  83  L.  J.  P.  40,  as 
explained  in  Perrin  v.  Perrin;  Powell  v.  Powell,  [1914]  P.  135; 
83  L.  J.  P.  69,  ante,  under  Restitution  of  Conjugal  Rights;  and 
see  now  Divorce  Rules  221,  222. 

252.  Settled  Land  Acts  and  Powers. — In  re  Gordon  &.  Adams' 
Contract,  [1913]  1  Ch.  561;  82  L.  J.  Ch.  455,  [Supp.  13,  p.  618],  was 
reversed,  [1914]  1  Ch.  110;  83  L.  J.  Ch.  172— C. A.,  and  it  was  held 
that  it  was  necessary  to  appoint  trustees  of  the  widow's  will  for  the 
purposes  of  the  Settled  Land  Acts  in  order  to  make  a  good  title. 

253.     .     By  a  resettlement  land  was  assured  to  A.   for  life, 

with  remainder  to  B.  in  fee,  with  power  for  B.  to  charge  for  jointure 
and  portions,  with  terms  to  secure.  A.  had. died,  and  B.  had  charged 
a  jointure  and  portions  to  take  effect  on  his  death.  It  was  held  that 
the  settlement  was  a  settlement  within  sec.  2  (1)  of  the  Settled  Land 
Act,  1882,  and  that  B.,  although  the  limitation  to  him  was  in  fee,  was 
tenant  for  life  within  sec.  2  (5)  {In  re  Monckton  s  Settlement;  Monck- 
ton  V.  Calder,  86  L.  J.  Ch.  187;  [1917]  1  Ch.  224). 

254.     .     A  testator  devised  real  estate  upon  trust  to  accumulate 

the  income  for  twenty-one  years,  such  accumulations  to  be  then 
invested  in  realty,  and  held  upon  trust  for  his  daughter  for  life,  with 
remainders  over.  It  was  held  (following  In  re  Llewellyn;  Llewellyn  v. 
Llewellyn,  [1911]  1  Ch.  451;  80  L.  J.  Ch.  259,  [Supp.  13,  p.  619]) 
that  the  daughter  was  a  person  having  the  powers  of  a  tenant  for  life 
within  the  meaning  of  the  Settled  Land  Act,  1882,  sec.  58,  sub-sec.  1 
(vi.)  {In  re  Beauchamp's  Trusts;  Cadge  v.  Barker-Hahlo,  [1914]  1  Ch. 
676;  83  L.  J.  Ch.  440). 
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254.     .     The  executors  of  a  deceased  person,  and  certain  other 

persons,  together  entitled  to  the  income  of  real  estate  until  the  death 
of  the  survivor  of  those  persons,  were  held  together  to  have  the  powers 
of  a  tenant  for  life  under  sec.  58,  sub-eec.  1  of  the  Settled  Land  Act, 
1882  {In  re  Johnson;  Johnson  v.  Johnson,  [1914]  2  Ch.  134;  83  L.  J. 
Ch.  758). 

254.     .     Under  a  trust  in  a  wiU,  after  the  death  of  a  tenant  for 

life,  ' '  to  permit  such  one  or  more  of  my  children  who  shall  for  the  time 
being  be  unmarried,  and  shall  desire  to  reside  in  '  The  Grange,'  to 
occupy  '  The  Grange  '  and  to  use  and  enjoy  my  effects  at '  The  Grange,' 
so  long  as  any  one  or  more  of  my  said  children  shall  remain  unmarried 
and  shall  desire  to  reside  there."  It  was  held  that  the  two  unmarried 
children  who  desired  to  reside  in  and  were  occupying  "  The  Grange  " 
were  persons  beneficially  entitled  to  possession  of  the  settled  land 
within  see.  2  (5)  of  the  Settled  Land  Act,  1882;  and  although  they 
were  not  tenants  for  life  within  that  section,  they  were  brought  within 
sec.  58  (1)  (vi.)  of  the  Act  because  they  were  persons  whose  estate  was 
liable  to  cease  by  a  limitation  under  which  they  took,  not  during  the 
whole  of  their  lives,  but  only  during  the  period  for  which  they  continued 
to  occupy  in  pursuance  of  their  desire  and  continued  unmarried,  and 
consequently  that  they  were  persons  having  the  powers  of  a  tenant  for 
life  under  that  Act  {In  re  Boyer's  Settled  Estates,  [1916]  2  Ch.  404; 
85  L.  J.  Ch.  787). 

254.     .     A  testator  gave  certain  lands  to  his  four  grandsons 

as  tenants  in  common  for  life,  with  cross-remainders  between  them, 
and  to  sink  into  residue  after  the  death  of  the  survivor.  Subsequently, 
by  a  codicil,  he  directed  his  trustees  to  demise  the  lands,  and  accumu- 
late the  rents  for  ten  years  for  a  specific  purpose.  If  this  was  not 
carried  into  effect  the  accumulations  were  to  sink  into  residue.  It  was 
held  that  the  tenants  for  life  had  a  present  interest,  "  subject  to  a  trust 
for  accumulation  of  income  for  payment  of  debts  or  other  purpose,"  and 
that,  as  there  was  no  reason  for  limiting  the  generality  of  the  words 
"  or  other  purpose,"  the  grandsons  were  accordingly  tenants  for  life 
under  sec.  58  (1)  (vi.)  of  the  Settled  Land  Act,  1882,  and  were  entitled 
to  exercise  all  the  powers  of  the  Act  {In  re  Musgrave;  Machell  v.  PaiTy^ 
[1916]  2  Ch.  417;  85  L.  J.  Ch.  639). 

254.     .     Trustees   of   a    settlement,    who   are   empowered    by 

sec.  60  of  the  Settled  Land  Act,  1882,  to  exercise  the  powers  of  a  tenant 
for  life,  or  a  person  having  the  powers  of  a  tenant  for  life,  who  is  an 
infant,  are  bound,  in  exercising  the  powers,  to  consider  the  interests 
of  all  parties  entitled  to  the  rents  and  profits  of  the  estate  for  the  time 
being,  including  parties  having,  under  the  settlement,  an  interest  in 
surplus  rents,  though  having  no  estate  in  the  property,  such  parties 
being  "  entitled  under  the  settlement  "  within  the  meaning  of  see.  53 
of  the  Act.  Nor  ought  the  trustees  in  such  a  case  to  exercise  the  powers 
'  only  when  it  is  to  the  interest  of  the  infant  to  do  so.  The  powers  are 
beneficial  powers,  and  should  be  exercised  in  every  proper  case  in  the 
interests  of  all  parties  entitled  under  the  settlement.  Where,  there- 
fore, trustees  having  the  powers  of  an  infant  tenant  in  tail  under 
sec.  58  (1)  (i),  and  sec.  60  of  the  Settled  Land  Act,  1882,  had  under 
the  settlement  power  to  pay  for  improvements  out  of  income,  it  was 
held  that  they  ought  to  pay  out  of  capital  for  permanent  improvements 
calculated  to  benefit  the  inheritance,  notwithstanding  the  power  under 
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the  settlement  {In  re  Stamford  and  Warrington  (Earl) ;  Payne  v.  Grey, 
[1916]  1  Ch.  404;  85  L.  J.  Ch.  241). 

254.     .     Although  a  conveyance  by  the  tenant  for  life,  under 

sec.  20  (2)  of  the  Settled  Land  Act,  1882,  passes  the  land  discharged 
from  an  incumbrance  created  by  the  settlor  and  the  incumbrance 
attaches  to  the  proceeds  of  sale,  sec.  5  of  that  Act  is  applicable  to  such 
a  case;  and  with  the  consent  of  the  incumbrancer  the  tenant  for  life 
on  a  sale  can  shift  the  incumbrance  to  any  part  of  the  settled  land  not 
sold,  in  exoneration  both  of  the  part  sold  and  of  the  proceeds  of  sale 
thereof  (In  re  Knight's  Settled  Estates,  87  L.  J.  Ch.  Ill;  [1918]  1  Ch. 
•211). 

255.     .     A  disentailing  deed  executed  by  a  tenant  in  tail  in 

possession  of  settled  land  is  not,  for  the  purposes  of  sec.  50  of  the 
Settled  Laud  Act,  1882,  an  assignment  of  his  estate  or  interest  as  tenant 
in  tail  under  the  settlement  [In  re  Trafford's  Settled  Estates,  [1915] 
1  Ch.  9;  84  L.  J.  Ch.  351). 

259.     .     Where  a  tenant  for  life  of  settled  property  accepts  the 

surrender  of  a  lease  of  the  settled  property  and  grants  a  new  lease  at  an 
increased  rent,  then,  if  that  new  lease  is  not  open  to  question  on  the 
ground  of  impropriety  or  otherwise,  the  Settled  Land  Act,  1882,  intends 
that  it  shall  be  operative  in  accordance  with  its  tenor.  Unless  the  lease 
is  so  improper  as  to  amount  to  an  unlawful  exercise  of  his  powers  by 
the  tenant  for  life,  it  is  quite  in  accord  with  the  spirit  of  the  whole  Act 
that  the  Legislature  intended  that  the  tenant  for  life  should  keep  for 
himself  everything  which  under  the  terms  of  the  instrument  he  had 
succeeded  in  retaining  for  himself,  and  therefore  the  excess  rent  is  pay- 
able to  the  tenant  for  life,  and  is  not  to  be  capitalised  or  accumulated 
for  the  benefit  of  the  remaindermen  [In  re  Wix;  Hardy  v.  Lemon, 
;{1916]  1  Ch.  279;  85  L.  J.  Ch.  192). 

263.     .     Under  his  marriage  settlement  a  tenant  for  life  was 

.entitled  to  the  rents  until  sale  of  a  share  of  mines  devised  by  his  father's 
will,  such  rents  to  be  applied  or  paid  as  if  they  were  income  derived 
from  the  investment  of  the  proceeds  of  sale  of  such  mines.  He  joined 
with  the  tenant  for  life  and  owner  in  fee  of  the  other  shares  of  the 
mines  in  granting  leases  of  the  mines,  and  subsequently  became  entitled 
to  a  half  of  one  of  the  other  shares,  which  under  his  marriage  settlement 
also  became  subject  to  the  trusts  thereof.  It  was  held  that  he  was 
entitled  to  the  whole  of  the  royalties  derived  from  the  mines  in  respect 
vof  the  half  share  so  acquired,  as  the  lease  in  respect  thereof  was  granted, 
and  the  mines  were  already  opened,  before  this  share  fell  into  the 
settlement  {In  re  Hall;  Hall  v.  Hall,  [1916]  2  Ch.  488;  86  L.  J. 
€h.  59). 

265.     .     An  "  opened  "  mine  under  sec.  11  of  the  Settled  Land 

Act,  1882,  is  a  mine  which  is  in  course  of  "being  worked";  and  a  mine* 
may  be  "  being  worked  "  if  a  shaft  has  been  sunk  down  to  it  and  the 
mine  is  capable  of  being  worked  through  the  shaft  whenever  opportunity 
arises,  though  no  coal  has  in  fact  been  hewn  {In  re  Morgan;  Vachell  v. 
Morgan,  [1914]  1  Ch.  910;  83  L.  J.  Ch.  573). 

264.     .     It  was  enacted  by  sec.  3  (3)  of  the  Licensing  Act,  1904, 

now  sec.   21    (3)  of  the  Licensing   (Consolidation)   Act,    1910,   that   a 
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percentage  of  the  compensation  charge  might,  "  notwithstanding  any 
agreement  to  the  contrary,"  be  deducted  from  his  rent  by  any  license- 
holder  who  pays  such  a  charge.  A  tenant  for  life  demised  licensed 
premises  to  the  defendants,  who  covenanted  to  pay  the  compensation 
charge  without  making  any  deduction  from  the  rent,  and  they  in  fact 
paid  the  charge  without  making  any  deduction.  It  was  held  that, 
the  covenant  being  invalid,  as  the  defendants  were  willing  to  pay  the 
full  rent  without  deductions,  the  rent  reserved  was  not  the  best  rent 
reasonably  obtainable,  and  the  lease  was  void  as  against  the  remainder- 
men (Pumford  V.  Butler  &  Co.,  [1914]  2  Ch.  353;  83  L.  J.  Ch.  858). 

265.     .     Costs  were  incurred,  at  the  request  of  a  tenant  for  life, 

in  connection  with  proceedings  for  the  recovery  of  land  alleged  to  be 
subject  to  the  settlement;  but  on  the  advice  of  counsel  the  proceedings 
were  abandoned.  It  was  held  that  the  Court  could  make  an  order  for 
the  payment  of  the  costs  out  of  capital  under  sec.  36  of  the  Settled 
Land  Act,  1882  {In  re  Wilkie's  Settlement;  Wade  v.  Wilkie,  [1914] 
ICh.  77;83L.  J.  Ch.  174). 

265.     .     An  application  was  made  by  a  tenant  for  life  under 

see.  37  of  the  Settled  Land  Act,  1882,  for  leave  to  sell  heirlooms.  The 
Court,  taking  into  consideration  the  interests  not  only  of  the  applicant, 
but  of  those  to  come  after  him,  came  to  the  conclusion  that  the  object 
of  the  sale  was  not  merely  to  increase  the  income  of  the  applicant,  and 
granted  the  application  (in  re  Sebright;  Sebright  v.  Brownlow  (Earl), 
1914,  31  T.  L.  E.  25). 

266.     .     A  settled  estate  was  proposed  to  be  developed  as  a 

building  estate,  and  it  was  found  necessary  to  build  an  estate  office  on 
the  estate  for  the  purposes  of  the  development.  The  Court  sanctioned 
the  cost  of  the  erection  of  the  estate  office  out  of  capital  moneys  under 
the  Settled  Land  Act,  1882,  sec.  25,  sub-sec.  xvii.  {In  re  De  Crespigny 
Settled  Estate,  [1914]  1  Ch.  227;  83  L.  J.  Ch.  346). 

267.     .     An  omnibus  application  under  the  Settled  Land  Acts 

to  declare  certain  persons  trustees  for  the  purposes  of  the  Acts  of 
certain  Irish  estates,  and  to  approve  a  scheme  for  the  application  of 
certain  ,capital  moneys  arising  under  the  Acts  incidentally  dealing  with 
the  rebuilding  of  the  Irish  principal  mansion-house,  and  to  sanction 
certain  payments,  is  more  conveniently  made  to  the  High  Court  of 
Justice  in  Ireland;  and  it  is  even  doubtful  whether,  having  regard  to 
sec.  65  of  the  Settled  Land  Act,  1882,  there  is  jurisdiction  in  the 
High  Court  in  England  to  deal  with  such  a  matter;  but  that  question 
was  reserved  by  giving  liberty  to  the  parties  to  apply  again  in  case  the 
Irish  Court  refused  to  deal  with  the  matter  {In  re  ChaHeris;  Charteris 
V.  Kenijon,  [1917]  2  Ch.  257;  87  L.  J.  Ch.  78). 

296.     .     A  testator,  by  his  will,  after  reciting  that  he  had,  by 

a  trust  disposition  of  even  date,  conveyed  his  Scottish  estates  to 
the  trustees  of  his  will  in  trust  to  settle  them  in  manner  provided 
by  his  will,  directed  his  trustees  to  execute  deeds  of  entail,  according 
to  the  law  of  Scotland,  of  his  said  estates  in  favour  of  his  sons 
successively  in  their  order  of  seniority,  and  the  heirs  male  of  their 
bodies,  whom  failing  in  favour  of  any  daughter  or  daughters  he 
might  have  successively  in  their  order  of  seniority,  and  the  heirs  male 
of  the  body  or  bodies  of  such  daughter  or  daughters,  whom  failing  in' 
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favour  of  the  persons  therein  mentioned;  and  he  bequeathed  certain 
chattels  to  devolve  as  heirlooms  to  be  enjoyed  by  the  person  who 
should  under  the  settlement  from  time  to  time  be  in  the  possession 
or  receipt  of  the  rents  and  profits  of  the  estate,  but  so  that  such 
chattels  should  not  vest  absolutely  in  any  person  in  the  line  of  entail 
who  should  be  living  at  his  death,  but  upon  the  death  of  such  person 
they  should  devolve  as  heirlooms  with  the  estates  to  the  next  person 
in  the  line  of  entail.  It  was  held  that  there  was  no  absolute  gift  of 
the  chattels  to  a  person  in  the  line  of  entail  living  at  the  testator's 
death,  and  that  M.  F.  only  took  a  life  interest  in  them  (In  re  Fowler; 
Fowler  v.  Fowler,  86  L.  J.  Ch.  547;  [1917]  2  Ch.  307— C. A.). 

296.     .     The  tenant  for  life  of  a  settled  estate,  known  as  the 

B.  estate,  by  his  will  bequeathed  to  his  trustees  certain  portraits, 
pictures,  jewels,  books,  and  other  articles  in  trust  to  permit  the  same 
to  go  and  be  held,  so  far  as  the  rules  of  law  and  equity  would 
admit,  with  the  B.  estate  as  heirlooms  for  the  benefit  of  the  person 
or  persons  who  under  the  limitations  or  trusts  of  and  concerning  that 
estate  should  for  the  time  being  be  entitled  thereto,  and  so  that  none 
of  the  said  articles  or  things  should  for  the  purpose  of  transmission 
vest  absolutely  in  any  person  or  persons  who  by  virtue  of  the 
limitations  or  trusts  aforesaid  might  become  tenant  or  tenants  in  tail 
male  or  in  tail  by  purchase  of  the  B.  estate  and  who  should  not 
respectively  attain  the  age  of  twenty-one  years.  Upon  the  death 
of  the  testator  the  B.  estate  passed  to  P.  B.,  another  tenant  for  life, 
and  after  the  death  of  P.  B.  in  1916  to  H.  T.,  a  tenant  in  tail  by 
descent.  Under  the  limitations  of  the  settled  estate  C.  T.,  the  father 
of  H.  T.,  and  who  attained  the  age  of  twenty-one  years,  was  entitled 
to  an  estate  in  tail  male  by  purchase  in  the  settled  estate  expectant 
on  the  death  of  P.  B. ;  but  C.  T.  died  before  P.  B.  It  was  held 
that  the  heirlooms  vested  absolutely  in  C.  T.,  as  first  tenant  in  tail, 
since  there  could  not  be  inferred  from  the  trusts  concerning  the  same 
any  intention  to  defeat  his  absolute  interest  unless  he  should  actually 
come  into  possession  {In  re  Beresford  Hope's  Will  Trusts;  Aldenham 
V.  Beresford  Hope,  86  L.  J.  Ch.  182;  [1917]  1  Ch.  287). 

297.  Settlements;  Settlements  of  Property. — A  recital  in  a  post- 
nuptial settlement  of  a  parol  ante-nuptial  agreement  is  a  memorandum 
sufficient  to  satisfy  the  Statute  of  Frauds,  but  it  is  necessary  to  prove 
that  such  agreement  was  actually  made  (In  re  GiUespie;  Knapman  v. 
Gillespie,  1914,  20  Man&on,  311). 

298.     .     By  a  voluntary  settlement  made  in  1869  the  settlor 

granted  certain  freehold  hereditaments  unto  trustees  and  their  heirs 
upon  trust  in  default  of  appointment  for  his  children  in  equal  shares. 
The  settlor  empowered  the  trustees  to  apply  income  for  maintenance, 
and  also  empowered  them  to  sell  the  hereditaments  and  hold  the 
proceeds  upon  the  same  trusts.  It  was  held  that  the  children  were 
entitled  to  equitable  estates  in  fee-simple,  notwithstanding  the  absence 
of  express  words  of  limitation  in  their  favour  (In  re  Gillies'  Settlement ; 
Archer  v.  Penneij,  86  L.  J.  Ch.  769;  [1917]  2  Ch..205). 

299.     .     Under   a   marriage   settlement   and   an   order   of   the 

Court  certain  trust  funds  were  held  upon  trust  for  the  husband  during 
his  life,  and  after  his  death  upon  trust  for  the  children  or  remoter 
issue  of  the  marriage  as  he  should  by  deed  or  will  appoint,  and,  in 
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default  of  and  subject  to  any  such  appointment,  in  trust  for  the 
children  of  the  marriage  who  should  attain  the  age  of  twenty-one  or 
marry,  with  an  ultimate  trust  for  the  husband  absolutely;  and  the 
trustees  were  empowered  to  raise  any  part  or  parts  not  exceeding  in 
the  whole  one-half  of  the  then  expectant  or  presumptive  or  vested 
share  of  any  child  or  appointed  share  of  any  child  or  grandchild  of 
the  marriage,  and  to  pay  or  apply  the  same  for  his  or  her  advancement 
or  otherwise  for  his  or  her  benefit  as  they  should  think  fit.  The 
plaintiff  was  the  only  child  of  the  marriage.  Under  an  appointment 
by  the  plaintiff's  father  the  trust  funds  became  settled  upon  trust 
to  pay  the  income  to  the  plaintiff  for  life,  and  after  her  death  upon 
trusts  for  her  children  living  on  a  certain  day,  with  a  proviso  that  if 
such  day  should  occur  while  the  plaintiff  was  alive  and  under  the  age 
of  fifty- two  years  the  trust  for  her  children  should  not  take  effect, 
but  the  whole  of  the  trust  funds  should  be  held  in  trust  for  the 
plaintiff  absolutely.  It  was  held  that  the  trustees  of  the  settlement 
had  no  power  to  apply  any  part  of  the  capital  of  the  trust  funds  for 
the  benefit  of  the  plaintiff,  as  the  advancement  clause  contained  in 
the  settlement  was  only  exercisable  in  favour  of  the  persons  who 
next  under  the  provisions  of  the  settlement  were,  or  would  be, 
entitled  to  an  expectant,  presumptive,  or  vested  share  of  corpus,  and 
did  not  apply  to  the  case  of  a  person  who  might  become  entitled  to 
the  corpus  on  the  failure  of  previous  trusts  of  corpus  (In  re  Winch's 
Settlement;  Winch  v.  Winch,  86  L.  J.  Ch.  403;  [1917]  1  Ch.  633). 

303.     : .     Add  to  reference  to  In  re  Mudge  in  Court  of  Appeal, 

[Supp.  13,  p.  622],  [1914]  1  Ch.  115;  83  L.  J.  Ch.  243.  It  was  held 
on  the  appeal  that  the  prospective  share  was  a  mere  spes  successionis 
at  the  date  of  the  settlement,  and,  further,  that  a  covenant  to  settle 
"  any  estate  or  interest  ...  in  expectancy  "  to  which  the  settlor  was 
then  entitled  was  too  vague  to  be  enforced. 

303.     .     Certain  property  assured  by  a   husband  to  his  wife 

was  covered  by  a  covenant  to  settle  after-acquired  property  contained 
in  their  marriage  settlement,  in  which  there  was  an  ultimate  trust 
for  the  next-of-kin  of  the  wife,  who  was  still  living,  and  had  a  life 
interest  under  the  settlement.  It  was  held  that,  the  next-of-kin  not 
being  within  the  marriage  consideration,  and  being  therefore  volun- 
teers, the  Court  ought  not  to  direct  the  trustees  to  take  steps  to 
enforce  the  covenant  for  their  benefit  (In  re  Pryce;  Neville  v.  Pryce, 
86  L.  J.  Ch.  383;  [1917]  1  Ch.  234). 

303.     .     A  testator  gave  the  following  gift  by  will :   "To  my 

dear  and  favourite  sister,  .  .  .  1,OOOL  with  which  to  purchase  a 
memento  of  me  which  I  suggest  might  be  a  pearl  necklace."  The 
legacy  was  duty  free.  This  sister  had  entered  into  a  covenant  in  her 
marriage  settlement  by  which  she  covenanted  to  transfer  to  the 
trustees  of  the  settlement  all  after-acquired  property  with  certain 
exceptions,  amongst  which  was  any  property  of  a  less  value  than 
1,0001.,  and  any  property  "as  to  which  in  the  instrument  under 
which  it  is  acquired  .  .  .  or  in  a  writing  signed  by  the  donor  of  such 
property  either  before  or  within  three  calendar  months  after  making 
the  gift  thereof  an  intention  is  expressed  that  it  shall  be  exempt  from 
this  present  covenant  or  from  any  provision  of  a  like  nature.  It  was 
held   that   the   gift   was   exempt   from    the   covenant   to   settle   after- 
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acquired  property  {In  re  Thome;  Thome  v.  Campbell- Pre  at  on,  86 
L.  J.  Ch.  261;  [1917]  1  Ch.  360). 

303.     .     By  a  post-nuptial  settlement  a  husband  covenanted 

to  bring  into  settlement  all  the  property  to  which  he  should  become 
entitled  in  possession  by  virtue  of  any  intestacy,  with  the  exception 
{inter  alia)  of  furniture,  plate,  jewels,  and  other  chattels  of  personal, 
domestic,  or  household  use.  The  husband's  brother  died  intestate, 
and  the  husband  became  entitled,  as  one  of  his  next-of-kin,  to  one- 
sixth  share  of  his  personal  estate,  which  included  furniture,  pictures, 
plate,  and  jewellery,  all  of  which  were  subsequently  sold  for  21,000L 
The  question  was  raised  whether  the  husband's  interest  in  the  personal 
chattels  comprised  in  the  estate  was  bound  by  the  covenant.  It  was 
held  that  the  whole  of  the  husband's  interest  was  bound  by  the 
covenant.  The  true  distinction  between  the  cases  was  that  the 
interest  of  a  next-of-kin  in  an  intestate's  estate  is  sufficiently  specific 
to  raise  a  question  of  election,  but  not  sufficiently  specific  to  enable 
one  next-of-kin,  apart  from  agreement  with  the  other  next-of-kin, 
where  there  are  more  than  one,  to  claim  any  particular  chattel  from 
the  administrator  as  his  own  {Vanneck  v.  Benham,  86  L.  J.  Ch.  7; 
[1917]  1  Ch.  60). 

304.     .     There  is  no  general  rule  that  a  wife's  covenant  in  a 

marriage  settlement  to  settle  after-acquired  property  cannot  capture 
gifts  from  the  husband  to  the  wife  (Leigh-White  v.  R^itiledge,  [1914] 
1  Ir.  E.  135;  and  see  In  re  Ellis'  Settlement,  [1909]  1  Ch.  618;  78  L.  J. 
Ch.  375,  and  In  re  Plumptre's  Settlement,  [1910]  1  -Ch.  609; 
79  L.  J.  Ch.  340,  [Supp.  13,  p.  371]). 

314.     .     A  separation  deed  made  in  the  unfounded  belief  that 

the  parties  were  married  is  void  on  the  ground  of  mistake  {Galloway  v. 
Galloway,  1914,  30  T.  L.  E.  531). 

314.     .     A  separation  deed  provided  for  an  allowance  to  the 

wife  and  a  covenant  on  her  part  not  to  sue  for  restitution  of  conjugal 
rights.  The  husband  made  default  in  payment,  became  bankrupt,  and 
received  his  discharge.  It  was  held  that  the  deed  then  formed  no  bar 
to  a  suit  by  the  wife  for  the  restitution  of  conjugal  rights  {McQuiban  v. 
McQuiban,  [1913]  P.  208;  83  L.  J.  P.  19). 

316.     .     In  Atkins  v.  Atkins,  [1913]  P.  211;  83  L.  J.  P.  18, 

on  a  dissolution  of  marriage,  the  Court  varied  an  existing  settlement 
by  the  insertion  of  a  fresh  power  of  appointment  among  children  of  a 
future  marriage. 

317.     .     It  was  held,  following  Squire  v.  Squire,  [1905]  P.  4; 

74  L.  J.  P.  1,  that,  in  varying  a  settlement  in  the  case  of  the  wife's 
adultery,  the  Court  ought  as  a  rule  to  insert  the  dum  casta  proviso 
{Oilier  V.  Oilier,  [1914]  P.  240;  84  L.  J.  P.  23;  111  L.  T.  697— C. A.). 

371.  Sexton. — There  is  no  presumption  that  the  office  of  sexton  is 
a  freehold;  and,  if  alleged,  the  fact  must  be  proved  {R.  v.  Dymock 
(Vicar);  Ex  paHe  Brooke,  [1915]  1  K.B.  147;  84  L.  J.  K.B.  294; 
31  T.  L.  E.  11). 
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391.     Ship;    Shipowners. — The    Merchant    Shipping    (Certificates) 
Act,  1914,  repeals  sees.  94  and  95  of  the  Merchant  Shipping  Act,  1894 
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and  places  the  regulation  of  the  examinations  for  certificates  of  com- 
petency as  a  master  or  mate  entirely  in  the  hands  of  the  Board  of  Trade, 
who  need  not  now  act  through  the  local  marine  board,  if  any. 

393.  Shop. — Three  assistants  distributed  handbills  for  a  firm  on 
the  statutory  half-holiday.  They  were  not  bound  to  do  the  work  and 
were  paid  extra  for  it.  It  was  held  that  this  came  within  sec.  1  (1)  of 
the  Shops  Act,  1912,  [Supp.  13,  p.  623],  {George  v.  James,  [19U} 
1  K.B.  278;  83  L.  J.  K.B.  303). 

393.     .     A  maid  was  employed  in  a  kitchen  connected  with  a 

restaurant.  She  attended  to  the  fires,  washed  the  china  and  dishes, 
and  prepared  vegetables  for  cooking  for  the  customers.  It  was  held 
that  there  was  evidence  upon  which  the  magistrate  could  find  that  she 
was  a  shop  assistant  within  sec.  1  (1)  of  the  Shops  Act,  1912,  [Supp.  13, 
p.  623],  and  was  employed  in  serving  customers  within  sec.  19  (1)  of 
the  Act,  [Supp.  13,  p.  631],  {Melhuish  v.  London  CounUj  Council, 
[1914]  3  K.B.  325;  83  L.  J.  K.B.  1165). 

393.     .     The  respondent  sold  groceries  on  Wednesday  afternoon 

after  one  o'clock  in  her  house,  which  on  all  the  other  days  of  the  week 
was  used  solely  as  an  ordinary  dwelling-house.  Under  an  order  made  by 
the  local  authority  all  shops  to  which  the  order  applied  were  obliged  to 
close  for  serving  customers  on  Wednesday  in  each  week  from  1  p.m., 
but  the  order  contained  a  proviso  that  the  occupier  of  a  shop  might 
elect  to  close  his  shop  for  the  weekly  half-holiday  on  a  Saturday  instead 
of  Wednesday.  No  notice  under  the  Shops  Act  was  affixed  to  the 
respondent's  house.  It  was  held  that  the  respondent  had  committed 
an  offence  under  sec.  9  (1)  of  the  Shops  Act,  1912,  [Supp.  13,  p.  628], 
{Cowden  v.  McEvoy,  [1914]  3  K.B.  108;  83  L.  J.  K.B.  1249). 

393.     .     It  is  not  an  offence  against  sec.  4  (1)  of  the  Shops  Act, 

1912,  [Supp.  13,  p.  626],  for  a  shopkeeper  to  affix  to  the  door  of  the 
entrance  to  his  shop  an  automatic  machine  by  means  of  which  an 
article  is  supplied  to  the  public  during  the  weekly  half-holiday  on  the 
insertion  of  a  penny  in  the  slot,  inasmuch  as  the  words  "  the  serving 
of  customers  "  in  the  sub-section  refer  to  personal  service  (Willesden 
Urban  Council  v.  Morgan,  [1915]  1  K.B.  349;  84  L.  J.  K.B.  373; 
59  S.  J.  148;  31  T.  L.  E.  93). 

393.     .     A  limited  company  which  is  the  occupier  of  a  shop  is 

liable  to  be  convicted  under  sec.  4,  sub-sees.  1  and  7  of  the  Shops  Act, 
1912,  [Supp.  13,  pp.  626  and  627],  for  not  closing  the  shop  for  the 
serving  of  customers  not  later  than  one  o'clock  in  the  afternoon  on  one 
weekday  in  every  week  {Evans  &  Co.  v.  London  County  Council,  [1914] 
3  K.B.  315;  83  L.  J.  K.B.  1264). 

393.     .     The  words  "  sale  of  motor,  cycle,  and  aircraft  supplies 

and  accessories  to  travellers  "  in  the  Second  Schedule  of  the  Shops 
Act,  1912,  [Supp.  13,  p.  626],  refer  to  the  sale  of  supplies  and  acces- 
sories to  travellers  relating  to  motors,  cycles,  or  aircraft,  and  not  to 
the  sale  of  all  supplies  and  accessories  to  travellers  {Williams  v. 
Oosden,  [1914]  1  K.B.  35;  83  L.  J.  K.B.  77). 

393.     .     The  respondents  were  confectioners  and  refreshment- 
room   proprietors,    and   besides   selling   confectionery   on    and   off   the 
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premises,  made  and  sold  sausages  composed  of  pork,  bread,  and  other 
materials.  It  was  held  that  the  case  was  not  one  of  more  than  one 
trade  carried  on  in  the  respondents'  shop.  Upon  the  findings  of  the 
Justices  their  main  trade  was  that  of  confectioners — a  trade  exempted 
by  the  Second  Schedule  to  the  Act,  [Supp.  13,  p.  6^6],  and  as  incidental 
to  that  trade  they  sold  sausages.  By  doing  so  they  did  not  become 
pork  butchers  {Margerison  v.  Wilson,  1914,  12  L.  G.  R.  1098;  112  L.  T. 
76;  79  J.  P.  38). 

393.     .     Where  an  article  is  sold  in  the  ordinary  course  of  two 

different  businesses  having  different  closing  days  under  the  Shops  Act, 
1912,  the  sale  of  such  article  in  the  ordinary  course  of  one  business  on 
a  day  on  which  shops  in  which  the  other  class  of  business  is  carried  on 
are  closed  does  not  amount  to  a  carrying  on  of  such  other  business  by 
the  vendor  of  the  article  so  as  to  render  him  guilty  of  an  offence  against 
the  Shops  Act,  1912,  [Supp.  13,  p.  626],  {Schiich  v.  Banks,  [1914] 
2  K.B.  491 ;  83  L.  J.  K.B.  1168). 

393.     .     Where  no  weekly  half-holiday  order  has  been  made 

by  a  local  authority  and  the  shopkeepers  of  a  town  have  themselves 
fixed  the  day  and  specified  it  in  notices  affixed  in  their  shops  in 
accordance  with  sec.  4  (3)  of  the  Shops  Act,  1912,  [Supp.  13,  p.  626], 
a  change  of  the  day  in  one  week  and  the  reversion  in  the  subsequent 
week  back  to  the  original  closing  day  is  a  contravention  of  the  sub-section 
(Owen  V.  Parry,  1914,  12  L.  G.  R.  1228;  79  J.  P.  64). 

393.     .     The    appellant,    the    licensee    of    licensed    premises, 

employed  a  potman  who  was  mainly  employed  in  putting  up  tables  for 
customers '  dinners  and  taking  them  down  again ;  cleaning  knives  in  so  far 
as  they  were  for  subsequent  use  at  the  customers'  tables;  polishing 
pewter  and  copper  measures  used  thereafter  for  measuring  or  serving  out 
drinks  to  customers;  collecting  glasses,  after  they  had  been  used  by 
customers,  from  various  parts  of  the  bar  for  cleaning  by  the  barmen ; 
and  cleaning  and  tidying  the  premises  for  use  for  customers  at  various 
times  of  the  day.  It  was  held  that  each  of  these  employments  was 
sufficiently  proximate  to  the  serving  of  customers  to  justify  the  finding 
of  the  magistrate  that  the  potman  was  employed  in  connexion  with  the 
serving  of  customers,  and  was  therefore  a  shop  assistant  within  the 
meaning  of  sec.  1,  sub-sec.  1,  and  sec.  19,  sub-sec.  1  of  the  Shops  Act, 
1912,  [Supp.  13,  p.  626],  and  consequently  that  the  appellant  was 
bound  to  allow  him  a  half-holiday  on  one  weekday  in  each  week  (Prance 
V.  London  County  Council,  [1915]  1  K.B.  688;  84  L.  J.  K.B.  623). 

393.     .     A   hotel   is   not   a   "  shop  "   within  the   meaning  of 

sec.  19  (1)  of  the  Shops  Act,  1912,  and  the  waiters  engaged  in  such 
part  of  the  hotel  proper  as  is  mainly  used  by  residents  in  the  hotel  are 
not  "  shop  assistants  "  within  that  sub-section.  Where,  however,  a 
hotel  comprises  rooms  which  are  open  to  non-residents  as  well  as 
residents,  servants  employed  wholly  or  mainly  in  serving  therein  are 
"  shop  assistants  "  (Gordon  Hotels,  Lim.  v.  London  County  Council, 
[1916]  2  K.B.  27;  85  L.  J.  K.B.  1042—1).). 

397.  Shorthand  Notes. — For  an  application  of  the  rule  laid  down 
in  In  re  Blyth  &  Fanshaive;  Ex  paHe  Wells,  1882,  10  Q.B.  D.  207,  see 
In  re  Roney  &  Co.,  1914,  2  K.B.  529;  83  L.  J.  K.B.  451— C.A. 
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397.     .     Nordon  v.   Defries,  1882,  8  Q.B.   D.   508;  51  L.   J. 

Q.B.  415,  was  overruled  in  Lambert  v.  Home,  [1914]  3  K.B.  86; 
83  L.  J.  K.B.  1091,  on  the  ground  that  the  notes  were  merely  of  matter 
publici  juris. 

397.     .     For  the  limits  of  the  rule  in  Hebert  v.  Royal  Society 

of  Medicine,  1911,  56  S.  J.  107,  [Supp.  13,  p.  631],  see  Seal  v.  Turner, 
[1915]  3  K.B.  194;  84  L.  J.  K.B.  1658— C. A. 

439.     Solicitov.— B ebb  v.   Law  Society,   [Supp.   13,  p.   640],   was 
affirmed  on  appeal,  [1914]  1  Ch.  286;  83  L.  J.  Ch.  363— C. A.). 

443.     .     In  a  case  in  which  during  the  course  of  the  trial  it 

appeared  that  the  plaintiff's  solicitor  held  a  country  certificate  only, 
although  his  address  on  the  writ  was  given  as  "  Lombard. street,  E.G.," 
the  Judge,  though  holding  that  the  solicitor  was  committing  an  offence, 
declined  to  dismiss  the  action,  but  ordered  the  case  to  stand  over  so 
that  the  plaintiff  might  be  able  to  consult  another  solicitor  {Richards  v. 
Bostock,  1914,  31  T.  L.  E.  70). 

449.     .     The  only  solicitor  with  an  unqualified  right  of  audience 

in  the  County  Court  is  the  one  on  the  record.  Consequently  an  admitted 
managing  clerk  has  no  right  to  conduct  in  Court  a  case  in  which  his 
principal  is  acting.  There  is  no  exception  to  this  rule  where  the  pro- 
ceedings are  interlocutory  or  where  they  are  in  the  nature  of  an 
arbitration — e.g.  under  the  Workmen's  Compensation  Act,  1906  (Rogers 
V.  Holborn  Borough  Council,  1914,  58  S.  J.  656— C. A.). 

452.     .     A  solicitor  retained  by  a  plaintiff  to  take  proceedings 

has  no  authority  after  judgment  to  assent  to  the  execution  by  the 
defendant  of  a  deed  of  assignment  {In  re  Debtor  {No.  1  of  1914);  Ex 
parte  Debtor,  [1914]  2  K.B.  758;  83  L.  J.  K.B.  1176). 

452.     .     The  authority  of  a  solicitor  to  start  proceedings  on 

behalf  of  a  client  is  not  a  question  which  can  be  raised  as  a  relevant 
issue  in  the  action  at  the  trial,  and  therefore  such  alleged  want  of 
authority  cannot  be  pleaded  by  way  of  defence  {Richmond  v.  Branson, 
[1914]  1  Ch.  968;  83  L.  J.  Ch.  749).  " 

452.     .     A  solicitor  commenced  an  action  on  behalf  of  an  infant 

by  a  next  friend,  who  was  himself  an  infant.  It  was  held  that  the  action 
must  be  set  aside,  and  that  the  defendants  (other  than  those  inducing 
the  appointment)  were  entitled  to  damages  to  be  paid  by  the  plaintiff's 
solicitors,  such  damages  being  the  costs  they  had  incurred  in  defending 
the  action,  including  the  costs  of  the  application,  as  between  solicitor 
and  client  {Fernee  v.  Gorlitz,  [1915]  1  Ch.  177;  84  L.  J.  Ch.  404). 

452.     .     Plaintiffs  retained  a   solicitor  to  bring  an  action   for^ 

them.  Without  their  knowledge  this  solicitor  first  employed  another 
solicitor,  who  brought  the  action  and  carried  it  on  for  some  time,  and 
then  dismissed  him,  and  employed  a  firm  of  solicitors  who  continued 
the  action.  The  action  was  ultimately  compromised  upon  terms 
{inter  alia)  that  the  plaintiffs  were  to  bear  their  own  costs.  The 
solicitor  first  employed  by  the  retained  solicitor  claimed  his  costs  from 
the  plaintiffs.  It  was  held  that  there  was  no  retainer  by  the  plaintiffs 
of  this  solicitor,  and  that  he  was  not  entitled  to  be  paid  his  costs  by 
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the  plaintiffs   {In  re   Beckett;  Purnell  v.    Paine,  87  L.   J.    Ch.   457; 
[1918]  2  Ch.  72— C.A.). 

4S6.     .     For  an  application   of  the  rule  laid  down  in   In  re 

Blyth  &  Fanshawe,  see  In  re  Roney  &  Co.,  [1914]  2  K.B.  529;  83  L.  J. 
K.B.  451— C.A. 

456.     .     A  purchaser  agreed   to  purchase  freehold  property, 

which  formed  part  of  the  estate  of  a  deceased  testator,  from  the 
vendors,  who  were  the  trustees  of  the  estate.  The  vendors  were  a 
solicitor  and  his  managing  clerk.  The  purchaser  knew  that  they  were 
trustees.  The  vendors  acted  as  solicitors  ick  the  purchaser.  They 
knew  that  the  property  had  shortly  before  the  date  of  the  agreement 
for  sale  been  valued  at  a  much  lower  price  than  the  sale  price,  but 
they  did  not  'disclose  this  to  the  purchaser.  The  purchaser  gave 
bribes  to  the  managing  clerk.  The  purchaser  claimed  to  have  the 
contract  of  sale  rescinded.  The  vendors  counterclaimed  for  specific 
performance.  It  was  held  that  the  vendors  had  failed  in  their  duty  as 
solicitors  to  the  purchaser  to  disclose  to  him  material  facts;  that  they 
were  not  excused  by  reason  of  their  being  under  a  conflicting  duty  to 
their  cestuis  que  trust  to  the  knowledge  of  the  purchaser ;  and  the  fact 
that  the  purchaser  had  given  bribes,  as  the  vendors  had  withdrawn 
their  right  to  rescission  on  that  account,  did  not  disentitle  the  pur- 
chaser to  the  equitable  relief  he  asked,  and  that  the  contract  must 
therefore  be  rescinded  (Moody  v.  Cox,  86  L.  J.  Ch.  424;  [1917]  2  Ch. 
71— C. A.). 

457.     .     An  agreement  between  a  solicitor  and  his  managing 

clerk,  who  was  not  a  solicitor,  that  the  clerk  should  be  paid  a  weekly 
salary  and  a  bonus  on  the  profits  received  by  the  solicitor  in  respect  of 
business  introduced  by  the  clerk,  contained  the  following  clause:  "  In 
the  event  of  the  termination  of  your  engagement  .  .  .  the  said  bonus 
of  25  per  cent,  is  to  be  continued  to  be  paid  to  you  notwithstanding 
such  termination,  less  three  pounds  ten  shillings  per  week."  It  was 
held  that  the  agreement  was  illegal  under  sec.  32  of  the  Solicitors  Act, 
1843  {Harper  v.  Eijjolfsson,  [1914]  2  K.B.  411;  83  L.  J.  K.B.  774). 

458.     .     A  solicitor  ordered  some  photographs  for  the  purposes 

of  an  action.  It  was  held  that,  in  the  absence  of  evidence  that  the 
solicitor  had  agreed  to  make  himself  personally  responsible,  the  client 
and  not  the  solicitor  was  the  one  liable  to  the  photographer  {Wakefield 
V.  Duckworth,  [1915]  1  K.B.  218;  84  L.  J.  K.B.  335;  59  S.  J.  91; 
31  T.  L.  E.  40). 

458.     .     It  is  not  necessary  in  the  heading  of  a  notice  of  motion 

to  commit  a  solicitor  and  his  clerk  for  contempt  of  Court  in  interfering 
with  the  administration  of  justice  at  the  hearing  of  certain  proceedings 
before  a  Taxing  Master,  to  head  the  motion  in  the  matter  of  the  clerk 
as  well  as  in  the  matter  of  the  taxation  {In  re  Law  or  Harnett  d  Co., 
1914,  58  S.  J.  656). 

459.     .     A  solicitor  is  liable  in  an  action  of  negligence  for  an 

innocent  misrepresentation  made  to  a  client  {Nocton  v.  Ashburton 
{Lord),  [1914]  A.C.  932;  83  L.  J.  Ch.  784— H.L.,  ante,  under  Fraud. 
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475.  — — .  The  plaintiff  demised  three-fourths  of  an  acre  of 
agricultural  land  to  the  defendants.  The  term  was  for  fourteen  years, 
and  the  rent  reserved  150L  a  year.  The  lessees  covenanted  (inter 
alia)  to  erect  with  all  reasonable  speed  a  cinema-house  on  the  land, 
the  plans  to  be  approved  by  the  lessor;  to  keep  the  premises  in  repair, 
and  at  the  expiration  of  the  lease,  if  required  by  the  lessor,  to  remove 
the  building;  and  to  insure  for  1,500L  There  was  a  proviso  that  on 
fulfilling  certain  conditions  the  lessor  should  be  entitled  to  purchase 
the  buildings  at  a  valuation,  and  if  she  did  not  purchase  them  the 
lessees  might  remove  them.  It  was  held  that  the  lease  was  a  "  Build- 
ing Lease  "  within  the  Second  Scale,  Part  II.  Schedule  I.  of  the 
General  Order,  dated  August,  1882,  made  in  pursuance  of  the  Solici- 
tors' Eemuneration  Act,  1881,  and  that  it  did  not  fall  within  the  First 
Scale  of  that  Schedule,  nor  within  Schedule  II.  (Hillyard  v. 
McDonald,  86  L.  J.  K.B.  116;  [1917]  2  K.B.  248— C.A.). 

478.     .     On  the  principles  to  be  applied  by  the  Taxing  Master 

to  the  treatment  of  charges  made  by  a  mortgagee's  solicitor  to  the 
mortgagor  in  anticipation  of  future  work  and  of  an  "  explanatory  "  bill 
delivered  in  relation  thereto,  see  In  re  Paice  die  Cross,  1914,  58  S.  J.  593. 

479.     .     A   trustee  may   obtain  taxation   of  the  bill  of   costs 

rendered  by  a  co-trustee  who  is  a  solicitor  with  power  to  charge  for 
professional  services,,  and  the  bill  does  not  cease  to  be  a  bill  because 
it  is  described  as  a  note  of  charges.  The  trustee  asking  for  taxation  is, 
however,  personally  responsible  for  the  costs  incurred  (In  re  Davies, 
86  L.  J.  Ch.  200;  [1917]  1  Ch.  216). 

481.     .     In  the  winding-up  of  a  company  the  Court  made  an 

order  against  a  firm  of  solicitors,  without  objection  by  them,  for  the 
delivery  of  a  bill  of  costs  for  a  period  antecedent  to  the  winding-up. 
The  bill  as  delivered  showed  a  balance  due  from  the  solicitors  to  the 
company.  The  Court  was  held  entitled  to  make  an  order  for  the  taxa- 
tion of  the  bill  in  the  winding-up  proceedings,  and  the  solicitors  were 
held  to  have  no  right  to  insist  that  the  bill  should  be  taxed,  if  at 
all,  under  the  Solicitors  Act,  1843  {In  re  Palace  Restaurants,   [1914] 

1  Ch.  492;  83  L.  J.  Ch.  427— C.A.). 

484.     .     A    solicitor,    on   January   27,    1917,    delivered   to   his 

client  his  bill  of  costs  and  disbursements.  On  February  27  the  client 
presented  a  petition  for  taxation,  on  which  an  order  of  course  was 
made,  which  contained  words  prohibiting  proceedings  being  taken 
against  the  petitioner  in  respect  of  the  bill  pending  the  reference.  The 
client  did  not  proceed  with  the  taxation,  although  urged  by  the  solici- 
tor to  do  so;  and  in  July  the  solicitor  moved  that  the  order  should 
be  discharged  on  the  ground  that  the  words  prohibiting  proceedings 
were  erroneously  inserted,  or  that  the  words  should  be  struck  out  of 
the  order,  or  that,  notwithstanding  the  order,  the  solicitor  might  be 
at  liberty  to  commence  proceedings.  In  the  order  to  be  made  on 
petition  for  taxation  within  a  month  of  delivery  of  the  bill  settled  by 
the  Court  of  Appeal  in  In  re  Brockman,   (78  L.  J.  Ch.  460;   [1909] 

2  Ch.  170),  the  prohibitive  words  are  qualified  by  a  direction  that  the 
Taxing  Master  is  to  make  his  certificate  within  a  month,  and  in  the 
forms  in  Seton  (7th  ed.),  pp.  254,  255,  the  prohibitive  words  are  only 
in  the  form  dealing  with  cases  where  there  is  a  submission  by  the 
client  to  pay.     It  was  held  that,  by  sec.  37  of  the  Solicitors  Act,  1843, 
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the  words  of  prohibition  are  obhgatory  where  the  petition  is  presented 
within  a  month,  and  are  only  optional  where  it  is  presented  afterwards ; 
that  the  words  were  intended  to  be  in  both  forms  in  Seton;  that  the 
question  was  not  discussed  in  In  re  Brockman  (78  L.  J.  Ch.  460; 
[1909]  2  Ch.  170),  and  that  the  form  approved  in  that  case  was  not 
intended  to  vary  the  provisions  of  sec.  37;  that  the  form  of  order  was 
right,  but  that  the  qualifying  words  might  be  inserted  to  protect  the 
solicitor  against  undue  delay  by  the  client;  and  that  here,  owing  to 
such  undue  delay,  the  Court,  by  its  inherent  jurisdiction,  could  direct 
immediate  proceeding  with  the  reference,  failing  which  it  should  be 
taken  as  abandoned  {In  re  Plummer,  86  L.  J.  Ch.  702;  [1917]  2  Ch. 
432). 

491.     .     For  the  purpose  of  a  solicitor  and  client  taxation  under 

Order  LXV.  rule  27  (29a),  relating  to  taxations  under  the  Solicitors 
Act,  1843,  the  Taxing  Master  may  adjourn  a  taxation  in  order  to  enable 
unpaid  disbursements  to  be  paid,  and  the  taxation  does  not  commence 
till  the  adjourned  date.  It  is  not  sufficient  for  notice  of  such  unpaid 
disbursements  to  be  given  by  letter,  accompanying  the  bill  {In  re 
Hildesheim,  [1914]  3  K.B.  841;  84  L.  J.  K.B.  1— C.A.). 

491.     .     On    taxation    of    costs    the    decision    of    the    Taxing 

Master  on  questions  of  quantum  is  final,  except  only  when  he  has 
acted  upon  a  wrong  principle  or  has  not  had  before  him  proper 
materials.  A  lump  sum  may  be  charged  for  "  instructions  for  brief," 
but  it  should  be  accompanied  by  a  summary  statement  of  the  length 
of  the  documents  perused,  the  names  of  witnesses  attended,  the  places 
to  which  journeys  were  made,  the  times  occupied  therein,  and  the 
travelling  expenses.  Attendances  of  solicitors  upon  counsel,  where  no 
fee  is  payable  to  counsel,  ought  not  to  be  allowed.  The  onus  of 
proving  that  a  charge  made  is  fair  and  reasonable  is  upon  the  party 
claiming  to  be  entitled  to  the  charge  {Slingsby  v.  Att.-Gen.,  87  L.  J. 
P.  146;  [1918]  P.  236— C.A.). 

491.     .     A   client,   who  allows   more   than   twelve   months   to 

elapse  after  the  delivery  to  him  of  a  bill  of  costs  without  objecting 
to  the  items  of  the  bill  and  without  applying  for  taxation,  is  not  (in 
the  absence  of  special  circumstances  entitling  him  to  taxation  under 
sec.  37  of  the  Sohcitors  Act,  1843),  on  a  summons  for  final  judgment 
under  Order  XIV.,  entitled  to  have  the  whole  bill  taxed,  but  if  he 
shows  a  reasonable  ground  of  objection  to  particular  items  as  being 
unreasonable,  the  Court  will,  under  its  general  jurisdiction,  give  him 
leave  to  defend  as  regards  such  items,  in  order  to  have  them  enquired 
into  by  taxation  or  otherwise  {Jones  &  Son  v.  Whitehouse,  87  L.  J. 
K.B.  840;  [1918]  2  K.B.  61— C. A.). 

494.     .     A  receiver  was  appointed  under  sec.  116  of  the  Lunacy 

Act,  1890,  to  exercise  certain  of  the  powers  of  a  committee  of  a  lunatic 
not  so  found.  The  receiver  employed  a  solicitor.  It  was  held  that 
the  lunatic  and  not  the  receiver  was  the  solicitor's  client,  and  that  the 
Judge  in  Lunacy  could  order  the  costs  to  be  paid  out  of  the  lunatic's 
estate  {In  re  E.  G.,  [1914]  1  Ch.  927;  83  L.  J.  Ch.  586— C. A.'). 

495.  .  A  client  instructed  solicitors  to  recover  certain  docu- 
ments. After  they  had  earned  costs  in  attempting  to  recover  the 
documents,  the  client  became  bankrupt.     His  trustee  in  bankruptcy 
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instructed  the  solicitors  to  recover  the  documents.  The  solicitors 
recovered  the  documents  by  negotiation.  It  was  held  that  the  solici- 
tors had  no  lien  on  the  documents  recovered  by  negotiation  as  against 
the  trustee  for  the  costs  incurred  on  the  instructions  of  the  bankrupt 
{Meguerditchian  v.  Lightbound,  86  L.  J,  K.B.  889;  [1917]  2  K.B. 
298— C.A.). 

527.  Speoial  Case. — On  appeal  by  way  of  Special  Case  from  an 
order  by  a  Court  of  summary  jurisdiction,  service  of  the  notice  of  appeal 
and  the  copy  of  the  Case  on  the  solicitors  for  the  respondent  is  sufficient 
compliance  with  the  requirements  of  sec.  2  of  the  Summary  Jurisdiction 
Act,  1857,  in  the  absence  of  evidence  that  the  retainer  of  the  solicitor 
has  in  fact  been  withdrawn ;  and  service  on  the  respondent  personally  is 
not  necessary  {Godman  v.  Crofton  {No.  2),  [1914]  3  K.B.  803;  83  L.  J. 
K.B.  1524). 

527.     .     Upon  an  appeal  from  Justices  by  Case  stated  the  Court 

will  not  entertain  a  point  which  was  not  taken  before  the  Justices,  unless 
it  is  a  point  of  law  which  could  not  have  been  alt-ered  by  evidence 
(Kates  V.  Jeffery,  [1914]  3  K.B.  160;  83  L.  J.  K.B.  1760). 

527.     .     Where  an  arbitrator  has  stated  his  award  in  the  form 

of  a  Special  Case  for  the  opinion  of  the  Court,  there  is  no  power  to  remit 
to  the  arbitrator  otherwise  than  in  the  terms  of  the  Special  Case  {In  re 
Yorkshire  {N.R.)  County  Council  and  Middlesbrough  County  Borough 
Council,  [1914]  2  K.B.  847;  83  L.  J.  K.B.  1004— C.A.). 

527.     .     As  to  the  power  of  Justices  in  Petty  Sessions  to  state 

a  Case  in  connection  with  the  powers  delegated  to  them  under  sec.  5 
of  the  Cinematograph  Act,  1909,  see  Huish  v.  LiverpoolJustices,  [1914] 
1  K.B.  109;  83  L.  J.  K.B.  133,  ante,  under  Public  Entertainments. 

552.  Specific  Performance. — A  purchaser  requested  the  vendor  to 
give  notice  to  quit  to  two  weekly  tenants  who  were  in  occupation  of 
part  of  the  property.  The  vendor  complied  with  the  request  and  the 
tenants  gave  up  possession.  It  was  held  that  this  constituted  an  act 
of  part  performance  {Daniels  v.  Trefusis,  [1914]  1  Ch.  788;  83  L.  J. 
Ch.  579). 

560.     .     The  right  of  a  purchaser  of  land  to  obtain  a  decree  for 

specific  performance  of  the  contract  with  compensation  applies  only 
where  there  is  a  deficiency  in  the  subject-matter  described  in  the  con- 
tract. It  does  not  apply  to  a  claim  based  upon  a  representation  made, 
not  in  the  contract,  but  collaterally  to  it.  In  the  latter  case  the  remedy 
is  rescission  or  a  claim  for  damages  for  deceit  where  there  is  fraud,  or 
for  breach  of  a  collateral  contract  if  there  has  been  one  {Rutherford  v. 
Acton-Adams,  [1915]  A.C.  866;  84  L.  J.  P.C.  238— P.C). 

586.  Spirits. — The  Immature  Spirits  (Restriction)  Act,  1915, 
forbids  the  delivery  of  British  or  foreign  spirits  for  home  consumption 
unless  they  have  been  warehoused  for  a  period  of  at  least  three  years. 
Exception  is  made  in  favour  of  spirits  for  rectification,  for  the 
manufacture  of  perfumes,  for  employment  in  scientific  purposes,  for 
medicines,  and  in  the  shape  of  liqu6urs.  The  Finance  Act,  1916, 
sec.  23,  confers  power  by  Order  in  Council  to  modify  sec.  1  of  the  above 
Act  as  regards  rum. 
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689.  Staircase.— Mi'ner  v.  Hancock,  [1893]  2  Q.B.  177,  was 
distinguished,  and  Huggett  v.  Miers,  [1908]  2  K.B.  278;  77  L.  J. 
K.B.  710,  followed,  in  Lucy  v.  Bawden,  [1914]  2  K.B.  318;  83  L.  J. 
K.B.  523.  In  that  case  it  was  held  that  although  it  was  an  implied 
duty  on  the  part  of  the  defendant  (owner  of  a  tenement  house  and  in 
possession  of  a  common  staircase)  to  see  that  there  was  nothing  in  the 
nature  of  a  trap,  yet  as  the  plaintiff  (wife  of  a  tenant)  knew  of  the 
danger  (absence  of  railings  to  the  staircase),  which  was  patent  to  every- 
one, she  had  voluntarily  undertaken  the  risk,  and  could  not  recover. 

592.  Stamps ;  Stamp  Duties. — On  an  application  by  a  wife  for  an 
order  of  separation  from  her  husband,  a  written  agreement  of  separa- 
tion between  the  parties,  if  it  is  unstamped,  is  not  admissible  in  evidence 
to  prove  that  their  separation  was  by  agreement  {Fengl  v.  Fengl,  [1914] 
P.  274;  84  L.  J.  P.  29;  59  S.  J.  42;  31  T.  L.  E.  45). 

593.     .     The    appellant    had    entered    into    an    agreement    to 

purchase  certain  property.  He  sub-sold  portions  of  it,  with  direct  con- 
veyances to  the  sub-purchasers  and  a  conveyance  of  the  balance  to 
himself.  It  was  held  that  the  conveyance  to  the  appellant  was  liable 
to  stamp  duty  on  so  much  of  the  original  purchase  money  of  the  pro- 
perty sold  as,  having  regard  to  the  relative  values  of  the  property 
sub-sold  and  not  sub-sold,  was  apportionable  to  that  portion  of  the 
property  conveyed  by  the  conveyance  {Maples  v.  Inland  Revenue 
Commissioners,  [1914]  3  K.B.  303;  83  L.  J.  K.B.  1647). 

598.     .     Book  debts  due  to  a  company  situate  abroad  by  debtors 

abroad  are  not  "  property  locally  situate  out  of  the  United  Kingdom  " 
{Velazquez,  Lim.  v.  Inland  Revenue  Gomm^issioners,  [J914J  3  K.B. 
458;  83  L.  J.  K.B.  1108— C. A.). 

603.     .     By  a  deed  executed  by  them  the  appellants  agreed, 

provided  a  sufficient  number  of  the  holders  of  ordinary  stock  of  the 
Central  London  Eailway  Co.  would  take  guaranteed  stock  in  exchange 
for  their  ordinary  stock,  to  guarantee  interest  at  4  per  cent,  on  such 
guaranteed  stock,  payable  half-yearly,  if  and  to  the  extent  that  the 
profits  of  the  Central  London  Eailway  Co.  were  not  sufficient  to  pay  that 
amount  of  interest.  At  the  date  of  the  deed  it  was  not  known  whether 
a  sufficient  number  of  holders  of  ordinary  stock  would  accede  to  the 
arrangement  or  whether  all  would  so  accede,  but  if  they  all  acceded 
and  if  the  Central  London  Eailway  Co.  made  no  profits  in  any  year, 
the  appellants  would  be  liable  to  pay  120,000L  in  that  year,  being  4  per 
cent,  on  3,000,000L  stock.  It  was  held  that  the  deed  was  chargeable 
with  ad  valorem,  stamp  duty  on  120,000L  {Underground  Electric  Rail- 
ways V.  Inland  Revenue  Commissioners,  [1916]  1  K.B.  306;  85  L.  J. 
K.B.  356— C. A.). 

603.     .     The  Finance  Act,   1917,   provides  that  the  following 

exemption  shall  be  added  to  the  exemptions  under  the  head  "  Letter 
or  power  of  attorney  and  commission,  factory,  mandate,  or  other 
instrument  in  the  nature  thereof,"  in  the  First  Schedule  to  the  Stamp 
Act,  1891 — namely: — (4)  Letter  or  power  of  attorney  for  the  sale, 
transfer,  or  acceptance  of  any  of  the  Government  or  Parliamentary 
stocks  or  funds  (sec.  30  (1) ). 

Section  81  of  the  said  Act  and  subhead  (5)  of  the  head  "  Letter  or 
power  of  attorney,  and  commission,  factory,  mandate,  or  other  instru- 

456 


606-613  STAMPS— STATUTE.  Vol.  XIII. 

ment  in  the  nature  thereof,"  in  the  First  Schedule  to  the  said  Act, 
and  sec.  11  of  the  Finance  Act,  1895,  are  hereby  repealed  (sec.  30  (2) ). 

606.     .     The  word  "  stamp  "  in  sec.  13  of  the  Stamp  Duties 

Management  Act,  1891,  is  used  in  its  ordinary  meaning,  and  includes 
a  stamp  which,  at  the  time  of  the  sale,  has  been  obliterated  {R.  v. 
Loivden,  [1914]  1  K.B.  144;  83  L.  J.  K.B.  114— CCA. ). 

613.  Statute. — The  mere  affirmative  continuance  for  a  definite 
period  of  a  previous  statute  which  contains  both  permanent  and 
temporary  provisions  does  not  at  the  expiration  of  the  specified  period 
operate  as  an  abrogation  of  the  permanent  provisions  of  the  previous 
statute  {Houghion  v.  Fear,  [1913]  2  K.B.  343;  82  L.  J.  K.B.  650). 

613.     .     Two  water  mains  had  been  laid  under  a  private  Act. 

Two  further  mains  were  laid  under  a  later  Act  which  contained  a  clause 
providing  that  nothing  in  the  Act  should  exempt  the  defendants  from 
liability  for  nuisance,  and  further  provided  that  the  two  Acts  should 
be  construed  together  as  one  Act.  It  was  held  that,  as  the  Acts  were 
to  be  read  together,  the  privilege  which  existed  under  the  earlier  Act 
was  taken  away  {Charing  Cross,  West  End,  and  City  Electricity  Supply 
Co.  V.  London  Hydraulic  Power  Co.,  1914,  83  L.  J.  K.B.  1352; 
30  T.  L.  R.  441— C.A.). 

613.     .     In  some  private  Acts  of  Parliament  the  marginal  notes 

may  form  part  of  the  Act  (In  re  Woking  Urban  Council  {Basingstoke 
Canal)  Act,  1911,  [1914]  1  Ch.  300;  83  L.  J.  Ch.  201— CA.,  per 
Phillimore,  L.J.). 

613.  .  An  example  of  the  rule  that  where  legislation  is  incon- 
sistent, the  later  statute  will  prevail,  is  provided  by  Argyll  {Duke)  v. 
Inland  Revenue  Commissioners,  1914,  109  L.  T.  893;  30  T.  L.  R.  48. 

613.     .     By  an  Act  passed  in  1791  a  company  was  empowered 

and  directed  to  make  bridges  to  carry  highways  over  a  certain  canal. 
The  Act  provided  that  all  such  bridges  should,  from  time  to  time,  be 
supported,  maintained,  and  kept  in  sufficient  repair  by  the  company. 
The  rights  of  the  company  had  become  vested  in  the  defendants.  It 
was  held  that  the  defendants  were  not  under  an  obligation  to  keep 
the  bridges  in  repair  according  to  the  standard  of  the  traffic  require- 
ments of  the  present  day,  but  were  only  liable  in  each  case  to  keep 
in  repair  the  particular  bridge,  the  size  and  strength  of  which  were 
originally  determined  by  the  Commissioners  appointed  by  the  Act 
{Sharpness  Neiv  Docks  v.  Att.-Gen.,  [1915]  A.C  654;  84  L.  J.  K.B. 
907;  31  T.  L.  R.  254— H.L.  Cf.  Att.-Gen.  v.  Great  Northern  Railway, 
ante,  p.  414. 

613.  .  A  private  Act  of  Parliament  only  excludes  the  provi- 
sions of  public  Acts  where  the  private  Act  is  so  worded  as  to  do  so 
expressly  or  by  necessary  implication.  Even  so,  the  private  Act  will 
be  construed  strictly,  and  exemption  from  complying  with  one  of  the 
conditions  of  a  public  statute  such  as  the  Mortmain  and  Charitable 
Uses  Acts,  1888  and  1891,  will  not  imply  exemption  from  all  {In  re 
Verrall;  National  Trust  v.  Att.-Gen.,  [1916]  1  Ch.  100;  85  L.  J. 
Ch.  115). 
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613.     .     A   consolidating  statute  is  not  to  be  interpreted  by 

reference  to  previous  decisions,  when  the  language  used  is  clear  and  free 
from  ambiguity  {MacConnell  v.  Prill  &  Co.,  [1916]  2  Ch.  57;  85  L.  J. 
Ch.  674). 

613.     .     When  a  statute  under  which  by-laws  have  been  made 

is  repealed,  the  by-laws  cease  to  have  any  validity  unless  they  are 
preserved  by  a  saving  clause  {Watson  v.  Winch,  [1916]  1  K.B.  688; 
85  L.  J.  K.B.  537— D.). 

613.     .     A  rule  of  Court  made  under  statutory  power  should 

not,  if  another  construction  of  it  is  possible,  be  construed  as  repealing 
or  limiting  the  provisions  of  an  Act  of  Parliament  (per  Phillimore,  L.J., 
in  Peny  v.  London  General  Omnibus  Co.,  [1916]  2  K.B.  335;  85  L.  J. 
K.B.  1609— C.A.). 

613.     .     By    the    Cardiff    Railway    Act,    1906,    s.    3,    the    C. 

Railway  Co.  were  empowered  to  make  a  short  line  joining  their  railway 
to  the  T.  V.  Railway  "  in  the  line  and  according  to  the  levels  shown 
on  the  deposited  plans."  As  shown  on  the  deposited  plans,  the 
junction  was  to  be  effected  by  means  of  a  solid  raised  embankment, 
both  the  railways  being  on  embankments.  This  embankment  crossed, 
at  a  height  of  some  fourteen  feet,  a  strip  of  land  about  fifty  feet  wide 
lying  alongside  and  belonging  to  the  T.  V.  Railway.  Sec.  4  of  the 
Act  prohibited  the  C.  Railway  Co.  from  purchasing  any  part  of  this 
strip,  but  provided  that  the  C.  Railway  Co.  might  purchase,  and  that 
the  T.  V.  Railway  Co.  should  sell,  "  an  easement  or  right  of  using  " 
part  of  the  strip  for  the  purposes  of  the  junction.  By  their  bill  the 
C.  Railway  Co.  had  proposed  to  purchase  part  of  this  strip.  Sec.  2  of 
the  Act  incorporated  the  Lands  Clauses  Acts,  the  Railways  Clauses  Con- 
solidation Act,  1845,  and  the  Railways  Clauses  Consolidation  Act,  1863, 
Parts  I.  and  II.,  so  far  as  applicable  and  not  inconsistent  with  the  special 
Act.  The  C.  Railway  Co.  gave  notice  to  treat,  requiring  to  purchase 
the  easement  or  right  of  constructing  a  solid  embankment  across  the  strip 
in  order  to  effect  the  junction.  The  T.  V.  Railway  Co.  objected  that  a 
solid  embankment  would  interfere  with  the  user  by  them  of  the  strip 
for  sidings,  for  which  purpose  they  had  purchased  it,  and  that  the  junc- 
tion railway  ought  to  be  carried  over  the  strip  on  a  bridge,  and  that  the 
C.  Railway  Co.  were  not  authorised  by  their  Act  to  construct  a  solid 
embankment,  and  that  the  notice  was  therefore  invalid.  It  was  held 
that,  as  the  special  Act  only  incorporated  the  deposited  plans  to  the 
extent  of  their  lines  and  levels,  it  did  not  specifically  require  or  authorise 
the  construction  of  an  embankment,  and  that  the  provisions  in  the 
general  Acts  incorporated  in  the  special  Act  against  deviation  from  plans 
were'  inappHcable  {Taff  Vale  Railway  v.  Cardiff  Railway,  86  L.  J.  Ch. 
129;  [1917]  1  Ch.  299— C. A.). 

613.  .  When  the  provisions  of  a  statute  relate  to  the  per- 
formance of  a  public  duty,  and  the  case  is  such  that  to  hold  null  and 
void  acts  done  in  neglect  of  this  duty  would  work  serious  general  incon- 
venience, or  would  cause  injustice  to  persons  having  no  control  over 
those  entrusted  with  the  duty,  and  at  the  same  time  would  not  pro- 
mote the  main  object  of  the  Legislature,  such  provisions  are  directory 
only,  and  the  neglect  of  them,  though  punishable,  does  not  affect  the 
validity  of  the  acts  done.  It  was  held  that  the  above  principle  applies 
to  the  provisions  of  the  Revised   Statutes  of  Quebec  with  reference 
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to  the  revision  of  the  jury  lists  {Montreal  Street  Railway  v.  Nor- 
mandin,  86  L.  J.  P.O.  113;  [1917]  A.C.  170— P.C.). 

613.     .     The   Food    Controller    made    an    Order   dealing    with 

beans,  peas,  and  pulse  under  the  Beans,  Peas,  and  Pulse  (Kequisition) 
Order,  1917.  The  Order  was  dated  May  16,  1917,  but  it  first  became 
known  to  the  parties  to  these  proceedings,  and  to  the  public  generally, 
by  an  announcement  in  the  newspapers  on  the  morning  of  May  17. 
It  was  held  that  the  rule  that  a  statute  comes  into  operation  from 
the  commencement  of  the  day  on  which  it  is  passed,  or  on  which  it  is 
declared  to  come  into  operation,  does  not  apply  to  a  statutory  Order, 
and  that  the  Order  only  came  into  operation  when  it  became  known 
to  the  parties  and  to  the  public  generally — namely,  on  May  17  (John- 
son V.  Sargant  &  Sons,  87  L.  J.  K.B.  122;  [1918]  1  K.B.  101). 

628.  Stock  Exchange.— By  the  rules  of  the  Stock  Exchange,  all 
members  are  to  be  re-elected  annually,  and  the  committee  for  general 
purposes  have  authority  to  re-elect  or  refuse  to  re-elect  any  member, 
or  to  decide,  at  their  discretion,  as  to  the  re-election  of  any  member 
against  whom  an  objection  has  been  lodged.  The  rules  which  give  this 
authority  constitute  a  contract,  binding  upon  every  member,  and  the 
committee's  discretion,  in  the  absence  of  any  evidence  that  they  have 
acted  dishonestlv  or  unfairly,  is  absolute  (Cassel  v.  Inglis,  [1916]  2  Oh. 
211;  85  L.J.  Ch.  569). 

641.     .     The  plaintiff  in  1910  instructed  the  defendant,  who 

was  a  stockbroker  and  a  member  of  the  London  Stock  Exchange,  to 
buy  certain  shares  for  him,  and  the  defendant  sent  him  a  contract 
note  in  the  ordinary  form  purporting  to  show  that  the  shares  had 
been  purchased  at  a  certain  price,  the  total  amount  debited  against 
the  plaintiff  including  a  charge  for  the  defendant's  services  as  broker. 
The  plaintiff  ultimately  took  up  the  shares  and  paid  the  price  to  the 
defendant.  His  suspicions  were  not  aroused  till  1915,  and  he  then 
brought  the  present  action  for  rescission,  and  it  was  established  that 
the  shares  had  not  been  purchased  by  the  defendants  for  the  plaintiff, 
but  were  the  defendant's  own  shares,  which  the  defendant,  having 
been  a  promoter  of  the  company,  had  received  on  allotment,  and 
that  the  plaintiff  had  been  deceived  throughout.  Between  1910  and 
1915  the  shares  had  fallen  considerably  in  value.  The  plaintiff  still 
held  the  shares.  It  was  held  that  the  plaintiff  had  proved  fraud  by 
the  defendant,  and  therefore,  although  the  contract  had  been  executed, 
the  plaintiff  was  entitled  to  rescission,  but  that,  even  if  the  defendant's 
misrepresentation  had  been  innocent,  the  plaintiff  would  have  been 
entitled  to  rescission,  inasmuch  as  there  was  a  fiduciary  relationship 
between  the  parties,  and,  although  the  shares  had  fallen  in  value,  the 
plaintiff  was  in  a  position  to  make  restitutio  in  integrum  {Armstrong 
V.  Jackson,  86  L.  J.  K.B.  1375;  [1917]  2  K.B.  822). 

652.  Stoppage  in  Transitu. — Where  an  unpaid  vendor  by  notice 
exercises  his  right  of  stoppage  in  transitu  before  the  goods  have  reached 
the  contract  place  of  delivery,  he  is,  upon  arrival  of  the  goods  there, 
in  the  same  position  as  if  he  had  taken  actual  possession  of  the 
goods;  that  is  to  say,  he  thereby  substitutes  himself  for  the  original 
consignee,  and  he  is  not  merely  entitled,  but  is  under  the  corresponding 
obligation  to  take  or  order  delivery  of  the  goods,  involving  the  obligation 
to  discharge  the  shipowner's  lien  for  freight.     If  the  vendor  repudiates 
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his  obligation,  and  so  conducts  himself  as  to  prevent  the  shipowners 
from  delivering  to  the  consignee  at  the  contract  place  of  delivery  and 
earning  their  freight,  he  will  render  iiimself  liable  to  the  shipowners  for 
damages  for  the  breach  of  the  obligation,  to  which  he  has  so  become 
subject,  through  giving  the  notice  to  stop ;  and  the  damages  may  be 
the  equivalent  of  the  freight  {Booth  Steamship  Co.  v.  Cargo  Fleet  Iron 
Co.,  [1916]  2  K.B.  570;  85  L.  J.  K.B.  1577— C. A.). 

660.  Street. — Where  an  owner  has  several  premises  in  the  same 
street,  and  the  local  authority  have  incurred  expenses  in  executing 
street  works  under  sec.  150  of  the  Public  Health  Act,  1875,  and  such 
expenses  have  not  been  recovered  from  the  owner,  the  expenses  of  such 
works  must  be  apportioned  in  respect  of  each  of  the  separate  premises 
fronting  on  the  street,  and  the  local  authority  is  entitled  under  sec.  257 
of  that  Act  to  a  tjharge  in  respect  of  each  of  such  separate  premises 
and  not  to  a  charge  for  one  sum  in  respect  of  all  the  premises  belonging 
to  such  owner  (Croydon  Rural  Council  v.  Betts,  [1914]  1  Ch.  870; 
83  L.  J.  Ch.  709). 

660.     .     A   denial  that  he  is  the   person   liable   by  an  owner 

of  premises  shown  on  a  provisional  apportionment  as  liable  to  be 
charged  with  part  of  the  expenses  of  works  executed  by  an  urban 
authority  under  the  Private  Street  Works  Act,  1892,  is  an  objection 
that  the  apportionment  is  "  incorrect  in  respect  of  some  matter  of 
fact  "  within  sec.  7  (/)  of  that  Act,  and  the  objection  is  none  the  less 
so  when  it  is  claimed  that  by  a  previous  bargain  with  the  authority 
the  premises  were  expressly  exempted  and  released  from  such  liability. 
Consequently  such  an 'objection  being  one  which  ought  to  be  raised 
under  sec.  7  of  the  Act,  if  it  is  not  raised  within  one  month  from  the 
publication  of  the  resolution  mentioned  in  sec.  6  (3)  of  the  Act  as 
prescribed  by  sec.  7,  it  is  too  late  to  raise  the  objection  by  way  of 
defence  in  proceedings  taken  by  the  authority  to  enforce  the  charge 
against  those  premises  (Porthcawl  Urban  Council  v.  Brogden,  86 
L.  J.  Ch.  393;  [1917]  1  Ch.  534). 

664.     .     A  by-law  forbade  the  construction  of  a  new  street  with 

a  carriage-way  of  less  than  a  certain  width.  The  street  was  made  in 
accordance  with  the  by-law,  but  afterwards  the  width  of  the  carriage- 
way was  diminished.  It  was  held  that  no  offence  had  been  committed. 
It  was  also  questioned  whether  sec.  157  of  the  Public  Health  Act,  1875, 
would  authorise  the  making  of  a  by-law  rendering  an  offence  the  reduc- 
tion of  the  width  of  an  existing  street  {Tarrant  v.  Woking  Urban  Council, 
[1914]  3  K.B.  796;  84  L.  J.  K.B.  314;  12  L.  G.  E.  1293). 

686.  Suicide. — Felo  de  se  being  a  felony,  an  attempt  to  commit  is 
punishable  with  hard  labour  under  the  Hard  Labour  Act,  1822  {R.  v. 
Mann,  [1914]  2  K.B.  107;  83  L.  J.  K.B.  648— CCA. ). 

693.  Summary  Judgment  under  Order  XIY. — Where  a  writ  is 
specially  indorsed  with  a  claim  for  goods  sold  and  delivered  and  for 
hire  of  goods,  and  the  items  are  numerous,  some  of  them  being  exceed- 
ingly small,  an  affidavit  from  the  person  who  received  or  delivered  the 
goods  in  each  instance  is  not  required,  but  it  is  sufficient  if  the  deponent 
states  that  he  is  a  clerk  in  the  plaintiff's  employment  and  that  it  is 
within  his  own  knowledge  that  the  debt  was  incurred  for  the  considera- 
tion stated  and  that  to  the"  beet  of  his  belief  it  is  still  unsatisfied  {Pathe 
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Freres  Cinema  v.  United  Electric  Theatres,  [1914]  3  K.B.  1253; 
84  L.  J.  K.B.  245;  58  S.  J.  797;  30  T.  L.  R.  670— C.A.). 

699.  Summary  Jurisdiction. — Boulter  v.  Kent  Justices,  [1897] 
A.C.  556;  66  L.  J.  Q.B.  787,  was  followed  in  Huish  v.  Liverpool 
Justices,  [1914]  1  K.B.  109;  83  L.  J.  K.B.  133,  ante,  under  Public 
Entertainments. 

702.     .     By  the   Criminal  Justice   Administration  Act,    1914, 

col.  2  of  the  First  Schedule  to  the  Summary  Jurisdiction  Act,  1879, 
and  col.  2  of  the  Schedule  to  the  Summary  Jurisdiction  Act,  1899,  are 
amended  so  as  to  extend  the  limit  of  value  of  or  damage  to  the  property 
in  respect  of  which  an  adult  may  with  his  consent  be  dealt  with 
summarily  from  forty  shillingB  to  twenty  pounds  (sec.  15  (1) ). 

702.     .     Sec.  14  of  the  Summary  Jurisdiction  Act,  1879,  which 

prevents  the  Court  from  dealing  summarily  with  adults  charged  with 
indictable  offences,  where  owing  to  a  previous  conviction  or  indictment 
the  person  charged  is  liable  to  penal  servitude,  is  repealed  by  the 
Criminal  Justice  Administration  Act,  1914  (sec.  15  (2) ). 

702.  .  The  Criminal  Justice  Administration  Act,  1879,  pro- 
vides that  in  the  case  of  adults  consenting  to  be  tried  summarily  or 
pleading  guilty  to  an  offence  affecting  property  worth  over  forty  shillings, 
the  Court  may  now  impose  imprisonment  with  or  without  hard  labour 
not  exceeding  six  months  or  a  fine  not  exceeding  fifty  pounds 
(sec.  15  (1) ).  This  provision  is  complementary  to  the  increase  in  limit 
of  value  indicated  supra. 

702.     .     By   the   Criminal  Justice   Administration   Act,    1914, 

time  must  be  allowed  for  payment  of  a  fine  (sees.  1  and  2),  the  alterna- 
tive period  of  imprisonment  may  be  reduced  by  part  payment  of  the 
fine  (sec.  3),  money  found  on  the  prisoner  may  be  taken  pro  tanto  in 
satisfaction  of  a  fine  (sec.  4  (1) ),  and  money  may  be  seized  upon  distress 
(sec.  4  (2) ). 

702.  .  The  Criminal  Justice  Administration  Act,  1914,  pro- 
vides that  a  Court  of  summary  jurisdiction  may,  in  lieu  of  passing  a 
sentence  of  imprisonment,  order  the  offender  to  be  detained  within  the 
precincts  of  the  Court  or  at  any  police  station  until  some  hour  (not  later 
than  eight  o'clock)  of  the  evening  of  the  day  of  conviction  (sec.  12). 
Such  a  Court  may  not  impose  a  sentence  of  imprisonment  less  than 
five  days  (sec.  13  (1) ) ;  but  the  Court  may  order,  for  a  period  up  to  four 
days,  detention  in  a  police  cell,  bridewell,  or  other  similar  place  certified 
by  the  Secretary  of  State  as  suitable  for  such  purpose  (sec.  13  (2)  (4) ). 

702.     .     By  sec.  12  of  the  Police,  Factories,  &c.  (Miscellaneous 

Provisions)  Act,  1916,  it  is  provided  that  sec.  3  of  the  Criminal  Justice 
Administration  Act,  1914  (which  relates  to  the  reduction  of  imprison- 
ment imposed  by  a  Court  of  summary  jurisdiction  in  respect  of 
non-payment  of  sums  of  money),  shall  apply  in  all  cases,  whether  or 
not  the  sum  of  money  is  adjudged  to  be  paid  by  a  conviction  or  order 
of  a  Court  of  summary  jurisdiction,  and  accordingly  in  that  section  the 
words  ' '  adjudged  to  be  paid  by  a  conviction  or  order  of  that  or  any  other 
court  of  summary  jurisdiction  "  shall  be  repealed,  and  for  the  words 
"  the  sum  adjudged  to  be  paid  "  there  shall  be  substituted  the  words 
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"  the  sum  in  respect  of  non-payment  of  which  the  imprisonment  is 
imposed." 

703.     .     By  the  Criminal  Justice  Administration  Act,  1914,  a 

Court  of  summary  jurisdiction  may  now  impose  any  number  of  con- 
secutive terms  of  imprisonment  provided  that  the  aggregate  term  does 
not  thus  exceed  six  months,  except  in  the  case  of  two  or  more  sentences 
for  indictable  offences  dealt  with  by  consent  or  on  a  plea  of  guilty,  when 
the  aggregate  term  may  reach  twelve  months  (sec.  18).  Incidentally, 
this  overrules  R.  v.  Martin,  [1911]  2  K.B.  450;  80  L.  J.  K.B.  876, 
[Supp.  13,  p.  215]. 

705.     .     Burton   v.    Hudson,    [1909]    2   K.B.    564;    78  L.    J. 

K.B.  905,  [Supp.  13,  p.  653],  was  followed  in  the  Irish  case  of  Talbot 
de  Malahide  {Lord)  v.  Dunne,  [1914]  2  Ir.  R.  125. 

704.     .     The  Summary  Jurisdiction  Process  Act,  1881,  relating 

to  the  service  of  process  of  Courts  of  summary  jurisdiction,  as  between 
England  and  Scotland,  may  be  extended  by  rules  made  under  Order  in 
Council  to  service  of  process  as  between  any  one  part  of  the  British 
Islands  and  any  other  part  (Criminal  Justice  Administration  Act,  1914, 
sec.  40  (2) ). 

lOi.     .     By  the  Criminal  Justice  Administration  Act,  1914,  a 

Crown  Office  subpoena  duces  tecum,  to  compel  the  production  of 
documents,  &c.  in  a  Court  of  summary  jurisdiction,  will  not  now  be 
necessary,  as  the  ordinary  summons  issued  by  the  Court  itself  under 
the  Indictable  Offences  Act,  1848,  sec.  7,  or  the  Summary  Jurisdiction 
Act,  1879,  sec.  36,  may  be  used  for  that  purpose  (sec.  29). 

704.     .     By   the   Criminal  Justice   Administration   Act,    1914, 

fees  may  not  now  be  imposed  in  addition  to  a  fine,  nor,  when  a  fine  is 
imposed,  may  the  payment  of  the  fees  be  taken  into  consideration 
(sec.  5  (1) ).  But  apparently  payment  of  fees  may  still  be  imposed 
when  there  is  no  fine. 

705.     .     Where  a  Court  of  summary  jurisdiction  orders  a  sum 

to  be  paid  periodically  by  one  person  to  another,  the  Court  may  order 
payment  through  an  officer  of  the  Court  or  other  person  or  officer 
specified  in  the  order  (Criminal  Justice  Administration  Act,  1914, 
sec.  30).  Non-payment  of  a  sum  adjudged  to  be  paid  may  be  proved 
by  st^itutory  declaration  of  the  payee,  or,  if  it  was  ordered  to  be  paid 
through  an  officer  of  the  Court,  by  a  certificate  of  such  officer  {ibid., 
sec.  28  (4) ). 

705.     Summary  Jurisdiction  (Married  Women)  Act,  1895. — By  the 

Criminal  Justice  Administration  Act,  1914,  upon  an  order  for  payment 
of  arrears  of  maintenance  being  made,  money  found  upon  the  husband, 
if  belonging  to  him,  may  be  applied  towards  discharge  of  the  amount 
due,  unless  the  loss  of  it  will  be  more  injurious  to  his  family  than  his 
imprisonment  (sec.  4  (1) ). 

705.     .     An  appeal  from  the  refusal  of  a  Court  of  summary 

jurisdiction  to  enforce  arrears  of  maintenance  under  the  Act  of  1895, 
lies  to  the  King's  Bench  Division  under  sec.  33  of  the  Summary  Juris- 
diction Act,   1879,   and  not  to  the  Probate,   Divorce,   and  Admiralty 
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Division  under  sec.  11  of  the  Act  of  1895  {Adams  v.  Adams,  [1914] 
P.  155;  83  L.  J.  P.  151). 

705.     .     The  Court  should  not  act  upon  the  uncorroborated 

evidence  of  a  party,  contradicted  by  the  other  party,  alleging  marital 
intercourse  at  a  material  date,  upon  a  summons  taken  out  complaining 
of  desertion  (Joseph  v.  Joseph,  [1915]  P.  122;  84  L.  J.  P.  104). 

706.     .     A  husband  was  convicted  of  an  aggravated  assault  on 

his  wife  under  the  Offences  Against  the  Person  Act,  1861,  and  the 
Ju^ices,  in  addition  to  the  punishment,  granted  a  separation  order 
under  the  Act  of  1895.  The  husband  appealed  to  the  High  Court 
against  the  separation  order.  It  was  held  that  the  conviction  could 
not  be  questioned  on  the  appeal  {Bryant  v.  Bryant,  [1914]  P.  277; 
84  L.  J.  P.  30;  31  T.  L.  E.  36). 

706.     .     On  making  an  order  on  the  ground  of  desertion,  the 

Court  should  insert  in  their  finding  of  fact,  or  in  the  order  itself,  the 
date  on  which  they  held  that  the  desertion  commenced  {Fengl  v.  Fengl, 
[1914]  P.  274;  84  L.  J.  P.  29). 

706.     .     The  withdrawal  of  the  summons  does  not  necessarily 

operate  as  a  res  judicata  of  the  subject-matter,  unless  unconditional, 
although  even  then  the  wife  may  be  able  to  raise  the  same  subject- 
matter,  coupled  with  adultery,  to  obtain  a  divorce  or  judicial  separation 
in  the  High  Court  {Hopkins  v.  Hopkins,  [1914]  P.  282;  84  L.  J.  P.  26). 

706.     .     The  innocent  contraction  of  a  venereal  disease  by  a 

wife  before  marriage,  even  though  communicated  to  her  husband, 
affords  him  no  sufficient  cause  for  refusing  to  cohabit  with  her,  and 
therefore  no  defence  to  her  complaint  to  a  Court  of  Summary  jurisdic- 
tion of  his  desertion  {Butler  v.  Butler,  86  L.  J.  P.  135;  [1917]  P.  244). 

706.     .     In  order  to  constitute   an   offence   within   the  words 

*'  wilful  neglect  .  .  .  and  shall  by  such  .  .  .  neglect  have  caused  her 
to  leave  and  live  separately  and  apart  from  him  "  in  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  s.  4,  there  must  be  an 
actual  departure  by  the  wife  caused  by  the  conduct  of  the  husband. 
When  spouses  are  already  living  apart  and  without  regard  to  the 
question  whether  there  is  desertion  in  law,  which  is  a  separate  ground 
of  complaint  under  the  statute,  mere  refusal  to  provide  a  home  or  an 
allowance  does  not  constitute  the  offence  of  causing  by  conduct  to 
leave  and  live  apart  {Nicholson  v.  Nicholson,  86  L.  J.  P.  11;  [1917] 
P.  21). 

706.     .     Where    a    wife    has    obtained    a    maintenance    order 

against  her  husband  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  and  he  has  ceased  to  make  any  payments  to  her 
under  the  order  and  the  wife  has  subsequently  required  relief  and 
become  chargeable  to  the  Union,  the  mere  fact  that  the  wife  had 
obtained  a  maintenance  order  against  her  husband,  which  the  husband 
had  ceased  to  obey,  does  not  disentitle  the  guardians  to  obtain  an 
order  against  the  husband  under  sec.  33  of  the  Poor  Law  Amendment 
Act,  1868  {Birmingham  Union  v.  Timmins,  87  L.  J.  K.B.  1096; 
[1918]  2  K.B.  189)". 
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708.  Sunday. — The  keeping  of  a  refreshment-house  under  an  Excise 
licence  does  not  exclude  the  operation  of  the  Sunday  Observance  Act, 
1677  {Amorette  v.  James,  [1915]  1  K.B.  124;  84  L.  J.  K.B.  563; 
59  S.  J.  162;  31  T.  L.  E.  22). 

708.     .     A  person  who  buys  cigarettes  at  an  eating-house  on 

Sunday  is  not  liable  to  be  convicted  of  aiding  and  abetting  the  vendor 
in  an  offence  against  the  Sunday  Observance  Act,  1677,  in  the  absence 
of  evidence  that  he  knew  the  vendor  was  carrying  on  his  ordinary 
calling  on  Sunday  {Chivers  v.  Hand,  1914,  84  L.  J.  K.B.  304; 
31  T.  L.  E.  19).  See  also  Slater  v.  Evans,  [1916]  2  K.B.  403 ;  85  LT.  J. 
K.B.  1686,  and  compare  Fairhurn  v.  Evans,  [1916]  1  K.B.  218; 
85  L.  J.  K.B.  479.      ' 

708.  — — .  The  appellant  carried  on  his  ordinary  calling  of  an 
amusement  caterer  at  a  shop,  of  which  he  was  the  tenant  and  occupier. 
His  ordinary  calling  consisted  in  the  supply  for  money  of  the  materials 
for  houp-la,  darts,  rings,  shooting  with  a  gun  or  rifle,  and  other 
things  of  a  like  character,  the  customers,  who  were  supplied  with 
wooden  rings  or  darts,  attempting  to  throw  the  rings  over  articles 
placed  on  a  board  or  on  to  hooks  fixed  in  the  wall,  and  to  throw  the 
darts  so  as  to  stick  into  spaces  on  a  board.  If  the  customer  was 
successful,  he  got  the  article  over  which  he  had  thrown  the  ring  or  a 
prize.  There  was  also  a  shooting  stand  in  the  appellant's  shop,  at 
which  the  customers,  on  payment  of  money,  were  supplied  with  a  gun 
and  cartridges  for  the  purpose  of  shooting  at  certain  targets.  The 
appellant  carried  on  his  business  in  the  shop  on  a  Sunday  in  the  same 
manner  as  on  a  weekday.  It  was  held  that  the  appellant  was  a 
''  tradesman  "  within  the  Sunday  Observance  Act,  1677,  in  the  sense 
that  he  was  trafficking  in  goods,  and  that  therefore  he  had  been  right- 
fully convicted,  under  sec.  1  of  that  Act,  of  unlawfully  exercising  his 
ordinary  calling  of  an  amusement  caterer  on  the  Lord's  Day  (Hawkey 
V.  Stirling,  87  L.  J.  K.B.  112;  [1918]  1  K.B.  63). 

710.  Superannuation. — The  Superannuation  Act,  1914,  amends  the 
Superannuation  Acts,  1834  to  1909,  by  allowing  the  Treasury  to  grant 
gratuities  to  the  personal  representatives  of  deceased  civil  servants, 
without  probate  or  letters  of  administration,  and  in  other  respects. 

710.     .     The  Police  Eeservists  (Allowances)  Act,  1914,  and  the 

Police  Constables  (Naval  and  Military  Service)  Act,  1914,  authorise 
the  grant  out  of  police  funds  of  certain  allowances  and  gratuities  in 
respect  of  police  who  are  naval  or  military  reservists  and  who  are  called 
out  for  service  with  the  Army  or  Navy. 

710.     .     See  the  Asylums  and  Certified  Institutions  (Officers' 

Pensions)  Act,  1918,  for  further  provision  for  the  application  of  the 
Asylums  Officers  (Superannuation)  Act,  1909,  to  officers  in  certified 
institutions  for  defectives,  and  to  provide  for  the  aggregation  of 
service  in  asylums  and  in  such  institutions. 

714.  Support. — Butterley  Co.  v.  New  Hucknall  Colliery  Co., 
[1910]  A.C.  381;  79  L.  J.  Ch.  411— H.L.,  [Supp.  13,  p.  654],  was 
applied  in  Jones  v.  Consolidated  Anthracite  Collienes,  [1916]  1  K.B. 
123;  85  L.  J.  K.B.  465. 
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716.  .  In  1895  the  plaintiff  purchased  a  piece  of  land  (exclu- 
sive of  the  minerals  thereunder)  situated  above  a  coal  mine,  and  erected 
a  house  thereon.  Before  the  year  1885  a  considerable  portion  of  the 
coal  in  the  strata  subjacent  to  the  plaintiff's  property  had  been  extracted 
by  the  then  owners  of  the  mine,  but  sufficient  support  was  left  for  the 
plaintiff's  land  and  the  house  built  upon  it.  In  1885  the  defendants 
became  the  lessees  of  the  subjacent  seams,  which  they  worked  until 
1908,  when,  as  the  result  of  such  working  a  subsidence  of  the  plaintiff's 
land  took  place,  which  caused  damage  to  the  plaintiff's  house.  In  an 
action  against  the  defendants  for  the  damage  so  occasioned,  it  was  held 
that  the  defendants  were  liable  for  the  damage  caused  by  the  subsi- 
dence, as  increased  by  the  condition  of  the  superincumbent  strata, 
notwithstanding  that  no  subsidence  would  have  taken  place  but  for  the 
previous  excavation  of  the  coal  by  the  former  owners  of  the  seams 
{Manley  v.  Bum,  [1916]  2  K.B.  121 ;  85  L.  J.  K.B.  505— C. A.). 

728.  Sureties. — The  statute  34  Edw.  3.  c.  1  enables  Justices  to 
bind  over  a  person  to  be  of  good  behaviour  and  to  find  sureties  or  be 
imprisoned  in  default,  notwithstanding  that  no  one  has  sworn  that  he 
is  under  actual  fear  of  bodily  harm  from  the  person  to  be  bound  over 
{Lansbury  v.  Riley,  [1914]  3  K.B.  229;  83  L.  J.  K.B.  1226). 

729.  Surname. — For  the  Registration  of  Business  Names  Act, 
1916,  see  under  Name,  ante. 


VOLUME  XIV. 

4.  Taxation;  Taxing  Masters. — Where  an  allowance  is  claimed  in 
respect  of  the  expenses  of  a  party  who  attended  the  trial  as  a  witness  on 
his  own  behalf,  the  Taxing  Master  is  entitled  either  to  a  receipt  from 
the  client  to  his  solicitor  for  such  expenses  or  to  a  letter  showing  that 
the  client  is  aware  that  the  amount  is  being  allowed  him  {Harhen  v. 
Gordon,  [1914]  2  K.B.  577;  83  L.  J.  K.B.  322— C.A.). 

5.     .     The  costs  of  copies  of  all  relevant  parts  of  wills  and  other 

original  documents  for  the  use  of  the  Judge  ought  to  be  allowed  on 
taxation,  as  the  Court  ought  not  to  be  expected  to  use  the  originals 
{In  re  Parrait;  Parratt  v.  Parratt,  1914,  58  S.  J.  580). 

5.     .     The   Taxing  Master  is   entitled   to  make   a   distinction 

between  solicitor  and  client  costs  ordered  to  be  paid  l)y  the  other  party 
and  the  same  costs  when  the  solicitor  is  claiming  them  from  his  client 
{Giles  V.  Randall,  [1915]  1  K.B.  290;  84  L.  J.  K.B.  786;  59  S.  J.  131 

— C.A.). 

5.     .     On  the  construction  of  Order  LXV.  rule  27  (29a),  see 

In  re  Hildesheim,  [1914]  3  K.B.  841;  84  L.  J.  K.B.  1,  ante,  under 
Solicitor. 

Leading  counsel  should  be  employed  on  the  hearing  of 


originating  summonses  raising  questions  of  difficulty  and  involving 
considerable  sums  of  money  {In  re  Hawkins;  White  v.  White,  86  L.  J. 
Ch.  25;  [1916]  2  Ch.  570). 
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6.     .     For   an    application    of    the    rule    laid    down    in    In    re 

Blyth  &  Fanshaive,  1882,  10  Q.B.  D.  207,  see  In  re  Boney  &  Co.,  [1914] 
2  K.B.  529;  83  L.  J.  K.B.  451— C.A. 

6.     .     In   an  action,    ultimately   dismissed   with   costs,    which 

had  lasted  one  hundred  and  forty-five  days,  and  in  which  it  was 
necessary  to  examine  and  discuss  an  enormous  amount  of  detail, 
including  special  scientific  evidence,  and^  involving  very  great  respon- 
sibility and  difficulty  on  those  conducting  it,  it  was  held  that  there 
were  such  special  circumstances  in  the  case  as  to  justify  the  Court  in 
allowing  costs  on  the  higher  scale,  and  that  the  fact  that  the  case 
was  determined  on  questions  of  fact,  as  distinct  from  questions  of 
scientific  opinion,  did  not  disentitle  the  defendants  to  such  costs 
(Amalgamated  Properties  of  Rhodesia^  Lim.  v.  Globe  and  Phoenix 
Gold  Mining  Co.  (No.  2),  116  L.  T.  Ill;  61  S.  J.  158). 

7.     .     The    allowance   or   otherwise   of   the    costs   of   separate 

appearances  or  defences  under  sub-rule  8  of  Order  LXV.  rule  27  is 
not  entirely  in  the  discretion  of  the  Taxing  Master,  and  the  Court  may 
review  his  decision  under  sub-rule  41.  Moreover,  sub-rule  8  applies 
to  final  as  well  as  interlocutory  orders  as  to  costs  (Spalding  v.  Gamage 
(No.  1),  [1914]  2  Ch.  405;  83  L.  J.  Ch.  855). 

8.     .     Until  the  Taxing  Master  has  issued  his  allocatur  there 

is  no  concluded  taxation  which  can  properly  be  made  in  respect  of  an 
application  for  review  (Harhen  v.  Gordon,  [1914]  2  K.B.  577;  83  L.  J. 
K.B.  322— C.A.). 

17.  Telegraph. — Postm^aster-General  v.  Hendon  Urban  Council, 
[1913]  3  K.B.  451;  82  L.  J.  K.B.  1081,  [Supp.  13,  p.  656],  was 
affirmed,  [1914]  1  K.B.  564;  83  L.  J.  K.B.  618— C.A. 

17.     .     For  amendments  of  the  law  relating  to  the  construction 

of  telegraphs,  see  the  Post  Office  and  Telegraph  Act,  1915,  and  the 
Telegraph  (Construction)  Act,  1916. 

18.     .     The    Postmaster-General    was    desirous    of    erecting 

telegraph  posts  along  the  public  roads  of  an  estate,  of  which  the  respon- 
dent was  the  freeholder  and  also  the  body  having  the  control  of  the 
roads  within  the  meaning  of  sec.  12  of  the  Telegraph  Act,  1863,  whose 
consent  was  necessary.  The  roads  had  been  dedicated  to  the  public, 
but  had  not  been  taken  over  by  the  local  authority.  The  respondent 
would  only  consent  on  condition  of  the  payment  of  a  rental.  It  was 
held  that  the  roads  were  public  roads  within  the  meaning  of  the  above 
section,  and  that  the  respondent  was  not  entitled  to  demand  a  rental 
as  a  condition  of  consent,  as  it  was  inconsistent  with  his  character  of 
controller  of  the  roads  so  to  do,  and  that  his  consent  should  be  given 
without  such  stipulation  (Postmaster-General  v.  Hutchings,  [1916] 
1  K.B.  774;  85  L.  J.  K.B.  1008— Ey.  Com.). 

26.  Temporary  Buildings. — A  wooden  structure  was  erected, 
21  feet  long,  9  feet  wide,  and  9  feet  high  at  its  highest  point.  It  had 
a  sloping  roof,  and  was  7  feet  high  at  the  sides.  It  was  divided  into 
two  rooms,  and  had  windows,  and  the  planks  of  which  it  was  made 
were  fastened  together  by  nails.  When  it  was  erected  it  rested  upon 
wooden  floors  upon  the  ground.       Subsequently  it  was  raised  upon 
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wheels,  but  only,  the  Court  found,  with  a  view  to  avoiding  a  violation  of 
the  by-laws.  It  was  occupied  for  some  time  as  a  bungalow.  It  was 
held  that  the  structure  was  a  "  temporary  building  "  within  the  mean- 
ing of  sec.  27  of  the  Public  Health  Acts  Amendment  Act,  1907,  and 
that  it  was  not  precluded  from  being  so  by  being  also  a  "  new  build- 
ing "  within  see.  157  of  the  Public  Health  Act,  1875  {Andrews  v.  Wirral 
Rural  Council,  [1916]  1  K.B.  863;  85  L.  J.  K.B.  853— C. A.). 

32.  Tenant-right.— The  Agricultural  Holdings  Act,  1914,  provides 
for  compensation  for  the  tenant  of  a  holding  whose  tenancy  has  been 
determined  by  notice  to  quit,  either  for  the  purpose  of  a  prospective 
sale  of  the  holding,  or  within  a  year  aft-er  the  sale  of  the  holding. 

32.     .     When  a  farm  and  inn  are  demised  together,  the  inn 

forming  an  important  part  of  the  demised  premises,  the  property  so 
demised  is  not  an  agricultural  "  holding  "  within  the  meaning  of 
sec.  48  (1)  of  the  Agricultural  Holdings  Act,  1908  (In  re  Lancaster  and 
Macnamara,  87  L.  J.  K.B.  1250;  [1918]  2  K.B.  472— C. A.). 

36.  .  As  to  waiver  by  landlord  of  notice  to  execute  improve- 
ments, see  the  Scotch  case  of  Barbour  v.  M'Douall,  [1914]  S.  C.  844. 

41.     .     The  refusal  of  an  arbitrator  to  admit  material  evidence 

is  evidence  of  misconduct  by  him.  Further,  an  appeal  to  the  High 
Court  lies  from  the  refusal  of  the  County  Court  Judge  to  remove  an 
arbitrator  for  misconduct,  sec.  120  of  the  County  Courts  Act,  1888, 
applying  {Williams  v.  Wallis,  [1914]  2  K.B.  478;  83  L.  J.  K.B.  1296). 

a,     .     Order  XL.  rule  4  (1)  of  the  County  Court  (Agricultural 

Holdings)  Rules,  1909,  which  provides  that  upon  an  application  to  set 
aside  an  award  on  the  ground  of  misconduct  of  the  arbitrator  the  arbi- 
trator shall  be  made  a  party,  is  not  ultra  vires  {Lendon  v.  Keen,  [1916] 
1  K.B.  994;  85  L.  J.  K.B.  1237— D.). 

41.     .     The  arbitrator  under  rules   14  and   15  of  the   Second 

Schedule  to  the  Agricultural  Holdings  Act,  1908,  is  entitled,  in  the 
exercise  of  his  discretion,  to  award  that  the  landlord  should  pay  the 
costs  of  both  parties  {Gray  v.  Ashburton  {Lord),  86  L.  J.  K.B.  224; 
[1917]  A.C.  26— H.L.). 

43.     .     The   Small  Holding  Colonies  Act,   1916,   enables  the 

Board  of  Agriculture  to  acquire  land  for  the  purpose  of  providing  experi- 
mental small  holding  colonies.  The  expression  "  small  holding  "  ha-s 
the  same  meaning  as  in  the  Small  Holdings  and  Allotments  Act,  1908. 
See  also  the  Small  Holding  Colonies  (Amendment)  Act,  1918. 

43.     .     The  Sailors  and  Soldiers  (Gifts  for  Land  Settlement) 

Act,  1916,  authorises  the  acceptance  by  Government  and  local  autho- 
rities of  gifts  for  the  settlement  or  employment  on  land  of  men  who 
have  served  in  His  Majesty's  Forces. 

47.  Tenants  in  Common. — In  re  Dixon;  Byram  v.  Tull,  1889, 
42  Ch.  D.  306,  was  followed  in  In  re  Jeffrey ;  Nussey  v.  Jeffrey,  [1914] 
1  Ch.  375;  83  L.  J.  Ch.  251,  ante,  under  Husband  and  Wife. 

76.  Theatres. — See  London  Theatre  of  Varieties  v.  Evans,  1914, 
31  T.  L.  R.  75 — C.A.  (ante,  under  Master  and  Servant);  Hurst  v. 
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Picture  Theatres,  1914,  83  L.  J.  K.B.  1837;  30  T.  L.  E.  642— C.A. 
{ante,  under  Licence);  Lyons  v.  Gulliver,  [1914]  1  Ch.  631;  83  L.  J. 
Ch.  281 — C.A.  {ante,  under  Nuisance);  and  Cox  v.  Coulson,  [1916] 
2  Ch.  177;  85  L.  J.  K.B.  1081— C.A.  {ante,  under  Negligence);  also 
under  Public  Entertainments. 

79.  Through. — The  owner  of  a  house,  pursuant  to  notices  from  the 
urban  council  requiring  certain  sanitary  work  to  be  done,  constructed 
a  sewer  which  passed  across  the  garden  at  the  back  of  that  house. 
The  urban  council  had  not  under  sec.  23  of  the  Local  Government 
Act,  1875,  made  any  requirement  on  the  report  of  their  surveyor  as 
to  the  materials,  size,  level,  or  fall  of  the  sewer.  The  sewer,  however, 
had  been  constructed  by  the  direction  and  under  the  control  of  the 
inspector  of  nuisances  of  the  urban  council  purporting  to  act  for  them. 
The  sewer,  which  consisted  of  a  six-inch  stoneware  pipe,  was  so  laid 
across  the  garden  and  a  footpath  therein  that  half  its  girth  projected 
above  the  surface  of  the  ground,  forming  a  ridge  three  inches  high. 
An  occupant  of  the  house  while  passing  along  the  footpath  in  the 
garden  slipped  and  fell  on  the  sewer,  and  sustained  injury.  In  an 
action  by  the  occupant,  against  the  urban  council,  it  was  held  first, 
that  the  urban  council  were  not  liable  as  persons  who  had  constructed 
the  sewer,  since  they  had  not  under  sec.  23  of  the  Act  of  1875  received 
any  report  or  made  any  requirement  as  to  its  construction.  It  was 
held  secondly,  that  the  urban  council  were  not  liable  as  the  persons 
in  whom  the  sewer  was  vested,  since,  although  the  sewer  was  in  fact 
vested  in  them,  they  were  not  on  that  account  under  any  obligation, 
by  virtue  of  the  provisions  of  sec.  18  or  sec.  19  of  the  Act  of  1875,  or 
otherwise,  to  have  so  altered  the  sewer,  either  by  burying  it  completely 
in  the  ground  or  otherwise,  as  to  have  prevented  it  from  causing  the 
injuries  complained  of  {Morris  v.  Mynyddislwyn  Urban  Council^  86  L.  J. 
K.B.  1094;  [1917]  2  K.B.  309— C.A. ). 

91.  Time  Computation,  &c. — As  the  law  does  not  take  cognisance 
of  part  of  a  day,  a  person  attains  a  specified  age  in  law  on  the  day 
preceding  the  corresponding  anniversary  of  his  birthday  {In  re  Shurey ; 
Savory  v.  Shurey,  87  L.  J.  Ch.  245;  [1918]  1  Ch.  263). 

93.     .     A    settlement   dated    May    13,    1892,    assured   certain 

hereditaments  to  trustees  upon  trust  to  stand  possessed  of  them  during 
the  term  of  twenty-one  years  from  the  date  of  the  settlement,  and  to 
apply  the  rents  and  profits  as  therein  provided.  It  was  held  that  the 
term  of  twenty-one  years  began  at  midnight  on  May  12,  1892,  and 
expired  at  midnight  on  May  12,  1913  {Enylish  v.  Clijf,  [1914]  2  Ch. 
376;  83  L.  J.  Ch.  850). 

109.  Tithes.— In  BoUm  v.  Allgood,  1914,  110  L.  T.  8;  30  T.  L.  E. 
46 — C.A.,  tithes  were  held,  in  the  document  construed,  not  to  be 
included  in  the  expression  "  ecclesiastical  dues,  offerings,  and 
emoluments." 

■    119.     .     Tithe  rentcharge,  payment  of  which  by  sec.  67  of  the 

Tithe  Act,  1836,  was  substituted  for  payment  of  tithes,  is  not  a  modus 
or  composition  belonging  to  a  spiritual  or  eleemosynary  corporation 
sole  within  the  exception  to  "  rent"  in  sec.  1  of  the  Real' Property 
Limitation  Act,  1833;  and  therefore  by  sees.  29  and  34  of  the  latter 
Act  cannot  be  recovered  after  the  expiration  of  sixty  years  after  the 
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right  to  it  has  first  accrued  {Asplen  v.  Pullin,  86  L.  J.  K.B.  237; 
[1917]  1  K.B.  187). 

123.     .     For  amendments  to  the  Tithe  Acts,  1836  to  1891,  see 

Tithe  Act,  1918.  It  deals  with  the  method  of  computation  of  tithe 
rentcharge  (sec.  1),  regulation  of  pension  to  retired  incumbent  (sec.  2), 
compulsory  redemption  of  rentcharges  exceeding  twenty  shillings 
(sec.  3),  consideration  for  redemption  (sec.  4),  provision  of  money  for 
redemption  by  limited  owners  (sec.  5),  power  to  charge  on  land  money 
payable  for  redemption  of  tithe  rentcharge  (sec.  6),  payment  of  con- 
sideration money  into  Court  in  certain  circumstances  (sec.  7),  statutory 
declarations  for  purpose  of  redemption  (sec.  8),  power  of  Queen  Anne's 
Bounty  to  pay  expenses  of  redemption  (sec.  9),  corn  rents,  &c.  (sec.  10). 
Certain  parts  of  the  Tithe  Acts,  1846,  1860,  and  1878,  and  of  the  Tithe 
Rentcharge  Redemption  Act,  1885,  are  repealed. 

126.  Title,  Covenants  tor,— Eastwood  v.  Ashton,  [1913]  2  Ch.  39; 

82  L.  J.  Ch.  313,  [Supp.  13,  p.  661],  was  affirmed,  [1915]  A.C.  900; 
84  L.  J.  Ch.  671 — H.L.  It  was  held  that  where  a  piece  of  land  is 
accurately  described  in  a  deed  of  conveyance  by  dimensions  and  occupa- 
tion, but  with  reference  to  a  plan  which  includes  an  additional  small 
strip,  the  plan  should  prevail,  and  the  liability  of  the  conveying  party 
under  the  covenants  implied  by  his  conveying  "  as  beneficial  owner  " 
will  extend  to  cover  the  additional  strip  not  included  in  the  verbal 
description  of  the  parcels. 

127.     .     Stock  V.  Meakin,  [1900]  1  Ch.  683;  69  L.  J.  Ch.  401, 

was  distinguished  in  In  re  Farrer  &  Gilbert's  Contract,  [1914]  1  Ch.  125; 

83  L.  J.  Ch.  177.  There,  after  the  date  of  a  contract  for  the  sale  of 
land  free  from  incumbrances,  the  London  County  Council  approved  an 
assessment  of  an  improvement  charge  on  the  land  (under  sec.  61  of  the 
London  County  Council  (Improvements)  Act,  1899),  of  which  both 
vendor  and  purchaser  were  ignorant,  though  notice  of  the  Council's 
intention  to  impose  a  charge  had  been  served  before  the  contract.  It 
was  held  that  the  purchaser  was  not  entitled  to  a  conveyance  free  from 
the  charge. 

129.  Tobacco  and  Snuff.— See  Hale  v.  Morris  cf:  Sons,  [1914] 
IK.B.  313;  83  L.  J.  K.B.  162,  ante,  under  Excise. 

137.  Torts. — Servants  of  the  Crown,  whether  incorporated  or  not, 
cannot  be  sued  in  tort  in  their  official  capacity  (Roper  v.  Works  and 
Public  Buildings  Commissioners,  [1915]  1  K.B.  45;  84  L.  J.  K.B.  219). 

138.     .     In  an  action  for  procuring  a  breach  of  contract  it  is 

not  necessary  to  prove  special  damage  if  the  breach  must  in  the  ordinary 
course  have  inflicted  damage  on  the  plaintiff  {Goldsoll  v.  Goldman, 
[1914]  2  Ch.  603;  84  L.  J.  Ch.  63;  [1915]  1  Ch.  292;  84  L.  J.  Ch.  228 

— C.A.). 

m.     .     Where  co-defendants  in  an  action  of  tort  are  all  found 

liable  the  damages  must  be  awarded  against  all  jointly  (Wiffen  v. 
Bailey,  [1914]  2  K.B.  5;  83  L.  J.  K.B.  791).  This  decision  was 
reversed  on  another  point;  see  ante,  p.  318. 

m.     .     The    foregoing     applies     notwithstanding    that     the 

co-defendants  have  severed  in  their  defences.     Only  one  joint  verdict 
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can  be  found  and  one  joint  judgment  delivered  against  them  all 
{Greenlands  v.  Wilmshurst,  [1913]  3  K.B.  507;  83  L.  J.  K.B.  1— C.A.). 

143.  Towage;  Tug  and  Tow. — Devonshire  {Owners)  v.  Leslie 
(Owners),  [1912]  A.C.  634;  81  L.  J.  P.  94,  [Supp.  13,  p.  661],  was 
distinguished  in  The  Umona,  [1914]  P.  141;  83  L.  J.  P.  106,  ante, 
under  Collisions  at  Sea. 

143.     .     By  the  contract  between  the  tug  owners  and  the  barge 

owners  the  master  and  crew  of  the  tug  became  the  servants  of  the 
barge  owners  during  the  towage.  The  master  of  the  tug  was  employed 
and  paid  by  the  tug  owners  and  was  subject  to  dismissal  by  them  alone. 
The  tug  alone  controlled  the  navigation  of  tug  and  tow.  A  collision 
took  place  with  a  third  vessel  owing  to  the  negligent  navigation  of  the 
tug.  It  was  held  that  notwithstanding  the  contract,  the  master  and 
crew  of  the  tug  were  the  servants  of  the  tug  owners,  who,  and  not  the 
barge  owners,  were  responsible  for  the  negligence  of  the  master  and 
crew  of  the  tug  {The  Adriatic  and  The  Wellington,  1914,  30  T.  L.  R. 
699). 

145.     .     On  the  circumstances  which  justify  a  claim  for  salvage 

by  the  tug  in  respect  of  the  tow,  see  The  Leon  Blum,  [1915]  P.  290; 
85  L.  J.  P.  1 ;  31  T.  L.  R.  582— C.  A. 

169.  Traction  Engines. — A  steam  roller  is  a  locomotive  within 
sec.  12  of  the  Locomotive  Act,  1861,  and  must  therefore  have  its  weight 
legibly  and  conspicuously  affixed  thereon  (Waters  v.  Eddison  Rolling 
Car  Co.,  [1914]  3  K.B.  818;  83  L.  J.  K.B.  1550). 

169.     .     The  appellants  were  convicted  under  sec.   2  of  the 

Locomotives  Act,  1898,  for  a  failure  to  affix  the  weight  unloaded  to 
two  wagons  drawn  by  a  locomotive.  The  things  alleged  to  be  wagons 
were  a  threshing  machine  and  a  straw-pressing  machine.  It  was  held 
that  each  of  the  machines,  considered  as  a  whole,  was  a  "  wagon  " 
within  the  meaning  of  sec.  17  (1),  and  that  therefore  the  conviction  was 
right  (Smith  v.  Pickering,  [1915]  1  K.B.  326;  84  L.  J.  K.B.  262; 
31  T.  L.  R.  55). 

170.     .     A  by-law  made  by  a  county  council  under  sec.  6  of  the 

Locomotives  Act,  1898,  provided  that  "  a  person  in  charge  of  a  loco- 
motive drawing  two  or  more  loaded  or  unloaded  wagons  shall  not  cause 
or  suffer  the  locomotive  to  travel  on  any  highway  without  having  ...  a 
person  who  shall  .  .  .travel  in  the  rear  of  such  wagons  ..."  It 
was  held  that  in  the  case  of  two  plough  trains,  which  are  entitled  to 
have  only  five  men,  the  by-law  was  complied  with  by  having  the  fifth 
man  in  the  rear  of  the  two  trains  (Williams  v.  Wood,  1914,  78  J.  P.  221 ; 
12  L.  G.  R.  646). 

170.     .     A  motor  traction  engine  belonging  to  the  respondent 

was  employed  by  him  to  carry  produce  from  his  farm  to  market  for  the 
purpose  of  sale.  The  market  was  in  the  County  of  London,  where  the 
engine  was  not. licensed.  It  was  held  that  the  engine  was  at  the  time 
being  employed  solely  for  the  purposes  of  the  respondent's  farm,  and 
was  therefore  an  "  agricultural  locomotive  "  within  the  exemption  in 
sec.  9  (1)  of  the  Locomotives  Act,  1898  (London  County  Council  v.  Lee, 
[1914]  3  K.B.  255;'83  L.  J.  K.B.  1373). 
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170.     .     The  appellant  caused  to  be  used  on  a  public  highway 

a  steam  motor-car,  exceeding  two  tons  in  weight  unladen  and  having 
an  engine  capable  of  being  reversed.  The  only  means  by  which  the 
two  wheels  on  the  back  axle  could  be  effectually  prevented  from  revolv- 
ing were  either  by  reversing  the  engine  or  by  applying  a  flywheel  brake. 
If  the  engine  was  out  of  gear,  the  flywheel  brake  could  not  act  and  the 
engine  could  not  be  reversed  so  as  to  operate  as  a  brake.  The  appel- 
lant was  held  rightly  convicted  of  causing  the  car  to  be  used  without 
having  a  brake  independent  of  the  engine  {Cannon  v.  Jefford,  [1915] 
3  K.B.  477;  84  L.  J.  K.B.  1897). 

172.  Trade  Marks. — By  the  Patents  and  Designs  Act,  1914,  the' 
rights  conferred  by  sec.  91  of  the  Patents  and  Designs  Act,  1907, 
[Supp.  13,  p.  246],  on  a  person  who  has  applied  for  protection  for  any 
invention,  design,  or  trade  mark  in  a  foreign  state  are  made  to  extend 
to  his  legal  personal  representatives  and  assignees. 

172.     .     The   appellants  registered   in   Newfoundland   a   trade 

mark  which  they  had  used  for  some  years  in  ignorance  of  the  fact  that 
a  similar  trade  mark  had  been  used  for  a  longer  period  in  the  United 
States  for  the  same  class  of  goods,  and  was  protected  there  by  law. 
It  was  held  that  the  respondent,  by  extending  to  Newfoundland  a  user 
of  the  trade  mark  which  had  previously  been  confined  to  the  United 
States,  was  infringing  the  appellants'  trade  mark  {Imperial  Tobacco 
Co.  {Newfoundland),  Lim.  v.  Duffy,  87  L.  J.  P.C.  50;  [1918]  A.C. 
181_P.C.). 

178.     .     Having  regard  to  sees.  12  and  39  of  the  Trade  Marks 

Act,  1905,  it  is  competent  for  the  Registrar  to  accept,  and  for  the  Court 
to  direct  him  to  accept,  an  application  subject  to  a  condition  which 
modifies  the  exclusive  right  given  to  the  proprietor  by  sec.  39  {In  re 
Reddaway  dt  Co.'s  AppUcation,  [1914]  1  Ch.  856;  83  L.  J.  Ch.  705). 

176.  .  The  name  of  a  company  written  in  ordinary  hand- 
writing is  not  registrable  as  a  trade  mark,  as  it  is  not  "  represented  in 
a  special  or  particular  manner  "  within  the  meaning  of  sec.  9  (1)  of  the 
Trade  Marks  Act,  1905  {In  re  British  Milk  Product  Co/s  Application, 
[1915]  2  Ch.  202;  84  L.  J.  Ch.  819). 

177.     .     A  surname  is  unsuitable  for  registration,  and  the  Court 

has  a  discretion  to  refuse  registration.  But  where  the  name  in  every- 
body's mind  refers  to  the  goods  of  one  firm,  whether  this  was  brought 
about  by  its  use  as  a  trade  mark,  or  the  representation  that  the  goods 
were  made  by  the  firm,  it  is  "  distinctive  "  within  sec.  9  (5)  of  the 
Trade  Marks  Act,  1905  {In  re  Cadhury's  Application  (No.  1),  [1915] 
1  Ch.  331;  84  L.  J.  Ch.  242;  59  S.  J.  161). 

177.  .  The  word  "  Classic  "  was  held  not  capable  of  distin- 
guishing goods  and  therefore  not  registrable  as  a  trade  mark,  nor  capable 
of  founding  a  claim  for  "  passing  off  "  {In  re  Sharpens  Trade  Mark,  1914, 
84  L.  J.  Ch.  290;  31  T.  L.  R.  105— C.A.). 

177.     .     Applicants  were  held  to  be  entitled  to  the  registration 

of  a  trade  mark  consisting  of  a  label  on  which  were  the  words  "  Tudor," 
"  Chocolates,"  and  "  Made  by  Cadbury,"  surrounded  by  a  ring  on 
which  there  were  Tudor  roses,  and  outside  which  there  was  a  separately 
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registered  trade  mark  of  the  applicants,  without  their  making  under 
sec.  15  of  the  Trade  Marks  Act,  1905,  a  disclaimer  of  any  right  to  the 
exclusive  use  of  the  word  "  Tudor  "  {In  re  Cadbury's  Application 
{No.  2),  [1915]  2  Ch.  307;  84  L.  J.  Ch.  827). 


177. 


The  Begistrar  has  discretion  under  sec.  12  (2)  of  the 


Trade  Marks  Act,  1905,  to  refuse  registration  of  a  mark,  even  though  it 
contains  essential  particulars  within  the  provisions  of  sec.  9  of  the  Act 
and  does  not  offend  against  sees.  11  or  19  of  the  Act  {In  re  Garrett's 
Trade  Mark,  [1916]  1  Ch.  436;  85  L.  J.  Ch.  350— C.A.). 

177.     .     The  plaintiffs,  who  were  millers  and  corn  dealers  in 

Sheffield,  registered  two  trade  marks,  one  in  1884  and  the  other  in  1902. 
The  first  consisted  of  a  "  wheatsheaf,"  together  with  the  letters 
"  J.  W.,"  in  an  oval  frame.  The  second  consisted  of  a  "  wheatsheaf  " 
alone.  The  defendants,  who  carried  on  a  rival  business  in  Bolton,  had 
used  a  "  wheatsheaf  "  as  a  mark  in  connection  with  the  sale  of  their 
goods  since  1880,  and  the  evidence  showed  that  other  corn  dealers  had 
used  the  same  mark.  The  plaintiffs  sued  for  an  injunction  for  infringe- 
ment of  trade  mark,  and  the  defendants  replied  by  two  motions  to 
expunge  the  plaintiffs'  marks  from  the  register  on  the  ground  that  a 
wheatsheaf  was  a  mark  common  to  the  trade.  It  was  held  that 
the  wheatsheaf  was  a  mark  common  to  the  trade  from  1880  onwards, 
and  that  the  plaintiffs  were  not  entitled  to  protection,  although  their 
marks  had  been  on  the  register  for  seven  years.  Also  that  the  1902  mark 
must  be  expunged  from  the  register,  but  that  as  to  the  1884  compound 
mark  it  would  be  sufficient  if  a  note  were  put  on  the  register  that  the 
plaintiffs  made  no  claim  to  the  exclusive  use  of  a  "  wheatsheaf  " 
{Wigfull  d-  Sons,  Lim.  v.  Jackson  d  Sons,  Urn.,  [1916]  1  Ch.  213; 
85  L.J.  Ch.  170). 

177.     .     A   surname   will  not  be   registered   as   a   trade   mark 

unless  it  be  so  uncommon  as  to  be  a  "  distinctive  "  mark  within  the 
meaning  of  the  Trade  Marks  Act,  1905,  s.  9,  sub-s.  5  {Crawford's 
Application,  In  re  {No.  1),  86  L.  J.  Ch.  325   [1917]   1  Ch.  550). 


177. 


Under  sec.  41  of  the  Trade  Marks  Act,  1905,  a  trade 


mark  which  has  been  upon  the  register  for  seven  years  cannot  be  removed 
from  the  register  merely  upon  the  ground  that  by  sec.  9  of  the  Act 
it  was  not  originally  entitled  to  registration  {Imperial  Tobacco  Co.  {of 
Great  Britain  and  Ireland)  v.  De  Pasqiiali  rf-  Co.,  87  L.  J.  Ch.  481; 
[1918]  2  Ch.  207— C. A.). 

178.     .     In  re  Gramophone  Co.,   [1910]  2  Ch.  423;  79  L.  J. 

Ch.  658,  [Supp.  13,  p.  664],  was  distinguished  in  In  re  Carl  Lindstroem 
AktiengesellschafVs  Application,  [1914]  2  Ch.  103;  83  L.  J.  Ch.  847, 
where  registration  was  given  to  the  word  "  Parlograph." 

179.     .     The   appellants   had   a  trade   mark   which   had   been 

registered  since  1879  and  which  consisted  of  a  barrel  with  a  black  cat 
at  the  top  and  a  circular  device  with  the  words,  "  Cordial  Old  Tom. 
Swaine,  Boord,  and  Co.,  London."  The  only  brand  known  in  the 
foreign  trade  as  the  cat  brand  was  that  of  the  appellants.  The  Court 
gave  leave  to  the  respondents  to  register  as  a  trade  mark  for  gin  a 
device  of  a  cat  in  boots  with  a  bottle  of  gin  at  the  side  and  th6  words 
"  Cordial  Old  Tom  Gin,  Snowdrop  Trade  Mark  "  at  the  top  {Boord  v. 
Bagots,  Button  &  Co.,  [1916]  2  A.C.  382;  85  L.  J.  Ch.  605— H.L.). 
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180.     .     The  Registrar  of  Trade  Marks  has  no  power  under  the 

Trade  Marks  Act,  1905,  to  direct  registration  of  a  trade  mark,  subject 
to  a  condition  that  it  shall  be  used  in  a  particular  country  only,  such  a 
condition  not  being  contemplated  by  the  Act  (Crispin  d  Co.'s  Applica- 
tion, In  re,  86  L.  J.  Ch.  720;  [1917]  2  Ch.  267). 

181.     .     The    applicants    registered    the    word    ''  Zarna  "    in 

class  13  for  metal  used  in  corsets.  The  respondent  subsequently,  with- 
out any  knowledge  of  the  applicants'  trade  mark,  registered  the  same 
word  in  class  30  for  bandeaux  without  the  knowledge  of  the  applicants. 
It  was  held  that  the  Court  was  not  bound  by  the  classification  adopted 
in  the  registry,  that  the  respondent's  goods  were  of  the  same  description 
as  those  of  the  applicants,  both  being  articles  of  clothing,  that  the 
respondent's  trade  mark  was  calculated  to  deceive,  and  that  it  must  be 
removed  from  the  register  (In  re  Shreeve's  Trade  Mark,  1914,  31  R.  P.  C. 
24;  30  T.  L.  R.  164). 

181.     .     An  objection  was  made  to  the  registration  of  the  word 

Swankie  "  as  a  trade  mark  for  a  detergent  in  class  47,  the  objectors 
being  owners  of  trade  marks  in  classes  47  and  48,  consisting  of  the 
device  of  a  swan  in  combination  with  the  word  "  swan."  It  was  held 
that  the  objection  was  not  maintainable,  as  there  was  no  serious  danger 
of  any  confusion  between  the  two  words  {In  re  Crook's  Trade  Mark, 
1914,  110  L.  T.  474;  30  T.  L.  R.  245). 

181.     .     When  the  question  is  as  to  possible  confusion  between 

two  trade  mai*ks  the  test  is  not  whether  there  is  a  similarity  between 
the  two  marks  when  placed  side  by  side,  but  whether,  when  a  person 
sees  one  mark  apart  from  the  other,  he  might  take  it  for  that  other 
{In  re  Sandow's  Application,  1914,  31  R.  P.  C.  196;  30  T.  L.  R.  394). 

181.     .     The  Court  refused  to  expunge  from  the  register  three 

trade  marks  consisting  partly  of  the  Prince  of  Wales*  Feathers,  on  the 
ground  that  it  was  not  proved  that  they  were  contrary  to  law  or  calcu- 
lated to  deceive  {In  re  Imperial  Tobacco  Co.,  [19151  2  Ch.  27;  84  L.  J. 
Ch.  643— C.A.). 

181.     .     Where  two  traders,  dealing  in  the  same  class  of  goods, 

have  a  common  surname,  they  should  take  special  care  to  avoid  any- 
thing which  would  tend  to  mislead  buyers,  and  the  surname  printed 
backwards  cannot  be  registered  by  one  of  them  as  a  trade  mark,  being 
not  sufficiently  distinctive,  and  calculated  to  deceive  within  the  mean- 
ing of  the  Trade  Marks  Act,  1905  {Cording,  Lim.  v.  Cording,  Lim., 
85  L.  J.  Ch.  742— H.L.). 

181.  — : — .  The  words  "  calculated  to  deceive  "  in  sec.  19  of  the 
Trade  Marks  Act,  1905,  have  a  milder  meaning  than  the  similar  words 
in  sec.  11  of  the  same  Act:  they  mean  "  so  nearly  identical  as  to  be 
confusing."  The  Court  has  jurisdiction,  and  in  its  discretion  under 
sees.  19  and  21  of  the  Trade  Marks  Act,  1905,  ought  in  certain  cases, 
of  which  this  was  one,  to  order  the  registration  of  a  mark  to  be  proceeded 
with  where  there  is  "  honest  concurrent  user  "  {In  re  Maeder's  Applica- 
tion, [1916]  1  Ch.  304;  85  L.  J.  Ch.  737). 

182.     .     Statutory  declarations  filed  for  use  before  the  Registrar 

may  in  certain  circumstances  be  used  on  a  motion  in  the  Chancery 
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Division  made  under  rule  39  of  the  Trade  Mark  Rules,  1906,  in  lieu  of 
the  usual  affidavit  evidence  for  the  purpose  of  saving  expense  {In  re 
Cadbury,  1914,  31  R.  P.  C.  500;  59  S.  J.  58). 

186.     .     It  may  be  a  "  passing  off  "  to  sell  another's  goods  as 

that  other's,  if  that  other  has  withdrawn  such  goods  from  sale.  See 
Spalding  v.  Gamage  (No.  2),  84  L.  J.  P.O.  449— H.L. 

186.     .     The  appellants  manufactured  and  sold  a  preparation  of 

malt  added  to  milk  under  the  name  of  "  Horlick's  Malted  Milk."  The 
defendant  commenced  to  sell  another  preparation  of  malt  added  to  milk, 
which  he  called  "  Headley's  Malted  Milk."  Milk  cannot  be  malted  in 
the  sense  in  which  grain  is  said  to  be  malted.  In  an  action  for  passing 
off,  it  was  held  that  "  malted  milk  "  was  descriptive  of  the  appellant's 
preparation,  and  they  were  not,  therefore,  entitled  to  the  exclusive  use 
of  it  (Horlick's  Malted  Milk  Co.  v.  Summer  skill,  61  S.  J.  114; 
33  T.  L.  R.  83— H.L.).  See  also  In  re  Woodward's  Trade  Mark; 
Woodicard,  Lim.  v.  Boulton  Macro,  Lim.,  85  L.  J.  Ch.  27; 
31  T.  L.  R.  269. 

188.     .     By  the   Patents   and  Designs   Act,   1914,   the  rights 

conferred  by  sec.  91  of  the  Patents  and  Designs  Act,  1907  (see  Patents), 
on  a  person  who  has  applied  for  protection  for  any  invention,  design, 
or  trade  mark  in  a  foreign  state  are  made  to  extend  to  his  legal  personal 
representatives  and  assignees. 

189.     .     The  Trade  Marks  Act,  1914,  amends  sec.  64  (10)  (c) 

of  the  Trade  Marks  Act,  1905,  by  the  insertion  of  the  words  "  in  respect 
of  cotton  piece  goods  or  cotton  yarn  "  immediately  after  the  opening 
words  "  No  registration  of  a  cotton  mark."  The  provision  amended 
provides  that  no  registration  of  a  cotton  mark  shall  give  any  conclusive 
right  to  the  use  of  any  word,  letter,  numeral,  line,  heading,  or  any 
combination  thereof. 

189.  Trade  Name. — See  as  to  selling  goods  as  another's  when  that 
other  has  withdrawn  such  goods  from  sale  on  account  of  defects — 
Spalding  v.  Gamage  (No.  2),  ante,  under  Trade  Marks. 

189.     .     The  "Anzac  "   (Restriction  on  Trade  Use  of  Word) 

Act,  1916,  provides  that  it  shall  not  be  lawful  to  use  in  connection  with 
any  trade,  business,  calling,  or  profession  the  word  "Anzac,"  or  any 
word  closely  resembling  that  w^ord,  without  the  authority  of  a  Secretary 
of  St^te,  given  on  the  request  of  the  Government  of  the  Commonwealth 
of  Australia  or  of  the  Dominion  of  New  Zealand,  and  this  prohibition 
shall  apply  notwithstanding  that  such  word  forms  part  of  any  trade 
mark,  or  of  the  name  of  any  company  or  society  or  other  body,  which 
has  been  registered  before  the  passing  of  this  Act  (sec.  1  (1) ). 

189.     .     When   a    limited    company    is    incorporated    under    a 

name  colourably  resembling  that  in  which  an  existing  trader  is  carrying 
on  business,  the  Court  has  jurisdiction  to  restrain  the  company  from 
using  or  carrying  on  business  under  the  name,  however  innocently 
adopted,  if  of  opinion  that  the  name  is  calculated  to  divert  customers 
of  the  established  business  to  the  new  company,  or  to  cause  confusion 
by  leading  members  of  the  public  to  suppose  that  the  new  company 
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is  connected  with  or  a  branch  of  the  existing  trader's  business  (Ewing 
V.  Buttercup  Margarine  Co.,  86  L.  J.  Cli.  441;  [1917]  2  Ch.  1— C.A.). 

191.  Trade  Unions.— The  Trade  Union  Act  Eules,  1914,  provide 
that  appeals  to  the  High  Court  under  sec.  2  (4)  of  the  Trade  Union  Act, 
1913,  [Supp.  13,  p.  667],  shall  be  brought  in  the  Chancery  Division 
by  originating  notice  of  motion  within  two  months  of  the  Kegistrar's 
decision,  or  within  such  extended  time  as  the  Eegistrar  or  the  Court 
shall  think  fit. 

191.     .     For  new  rules  as  to  recording  and  enforcing  orders 

made  by  the  Eegistrar  under  sec.  3  of  the  Trade  Union  Act,  1913, 
[Supp.  13,  p.  667],  sed*the  new  Order  XLI.b  of  the  County  Court  Eules, 
1903. 

193.     .     A  trade  union  is  not  justified  in  defraying  the  costs  of 

legal  proceedings  by  its  members  whenever  an  indirect  benefit  may  be 
expected  to  result  from  the  proceedings  {Oram  v.  Hutt,  [1914]  1  Ch, 
98;  83  L.  J.  Ch.  161— C. A. ;  see  [Supp.  13,  p.  468]. 

194.     .     By  the  Trade  Union  (Amalgamation)  Act,  1917,  it  is 

provided  that — (1)  Any  two  or  more  trade  unions  may  become  amal- 
gamated together  as  one  trade  union  if  in  the  case  of  each  or  every 
such  trade  union,  on  a  ballot  being  taken,  the  votes  of  at  least  fifty 
per  cent,  of  the  members  entitled  to  vote  thereat  are  recorded,  and  of 
the  votes  recorded  those  in  favour  of  the  proposal  exceed  by  twenty 
per  cent,  or  more  the  votes  against  the  proposal;  and,  accordingly, 
section  twelve  of  the  Trade  Union  Act  Amendment  Act,  1876,  shall 
have  effect  as  if  for  the  words  "  by  the  consent  of  not  less  than  two- 
thirds  of  the  members  of  each  or  every  such  trade  union  "  there  were 
substituted  the  words  "if  in  the  case  of  each  or  every  such  trade 
union,  on  a  ballot  being  taken,  the  votes  of  at  least  fifty  per  cent,  of 
the  members  entitled  to  vote  thereat  are  recorded,  and  of  the  votes 
recorded  those  in  favour  of  the  proposal  exceed  by  twenty  per  cent, 
or  more  the  votes  against  the  proposal."  (2)  For  removing  doubts  it 
is  hereby  declared  that  the  said  section  twelve  applies  to  the  amalga- 
mation of  one  or  more  registered  trade  unions  with  one  or  more 
unregistered  trade  unions  (sec.  1). 

195.     .     The    plaintiff,    who   was    a   bandmaster,    brought   an 

action  against  the  defendants,  who  were  officials  of  a  trade  union,  for 
inducing  persons  who  had  been  engaged  to  perform  at  a  concert  to 
refuse  to  perform  at  the  agreed  rates.  It  was  alleged  that  this  was 
effected  by  threats  of  penalisation  by  the  union  and  by  the  posting  of 
pickets.  The  defendants  relied  on  sec.  3  of  the  Trade  Disputes  Act, 
1906.  The  Judge  told  the  jury  that  this  defence  was  dishonest,  and' 
the  jury  found  that  the  defendants'  acts  were  not  done  in  furtherance 
or  contemplation  of  a  trade  dispute.  It  was  held  that  the  Judge's  state- 
ment to  the  jury  was  irrelevant,  that  on  the  facts  the  acts  were  within 
sec.  3,  and  that  the  defendants  were  entitled  to  judgment  (Dallimore 
V.  Williams,  1914,  58  S.  J.  470;  30  T.  L.  E.  432— C. A.). 

206.  Tramway. — The  word  "  inside  "  in  sec.  13  of  the  Eailway 
Passenger  Duty  Act,  1842,  which  prescribes  the  number  of  passengers 
who  may  be  carried  "  inside  "  a  stage  carriage,  refers,  in  the  case  of  a 
"  two-decker  "  tramcar,  the  upper  deck  being  covered  in,  to  the  lower 
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deck  only  (Phesse 
51  T.  L.  E.  65). 


210. 


V. 


Fisher,  [1915]  1  K.B.  572;  84  L.  J.  K.B.  277; 


— .  As  to  the  liability  of  a  tramway  authority  for  ejectment 
(of  a  passenger  by  the  conductor  on  suspicion  of  non-payment  of  his 
fare,  see  Whittaker  v.  London  County  Council,  [1915]  2  K.B.  676; 
S4:  L.  J.  K.B.  1446. 

222.  Treason  and  Treason  Felony. — The  words  "  giving  to  them 
aid  and  comfort  "  in  the  Statute  of  Treasons,  1351,  are  words  in 
«Dpposition  to  explain  what  is  meant  by  being  adherent  to  the  King's 
enemies;  that  if  a  man  adhered  to  the  King's  enemies  in  his  realm  by 
giving  to  them  aid  and  comfort  in  his  realm,  or -adhered  to  the  King's 
enemies  elsewhere — that  is,  by  giving  them  aid  and  comfort  elsewhere 
— he  was  equally  adherent  to  the  King's  enemies;  that  if  so  adherent 
he  was  guilty  of  treason  under  the  statute ;  and  that  the  conviction 
must  be  affirmed  (Rex  v.  Casement,  86  L.  J.  K.B.  467;  [1917]  1 
3^.B.  98— C.C.A.). 

233.  Treasury  Bills.— The  Currency  and  Bank  Notes  Act,  1914, 
^enables  the  Treasury  to  issue  11.  and  10s.  currency  notes  which  are  to 
he  legal  tender  (sec.  1  (1) ).  Holders  are  entitled  to  obtain  gold  in 
.exchange  for  them  at  the  Bank  of  England  (sec.  1  (3) ).  They  may  be 
-called  in  by  the  Treasury  for  cash  at  any  time  (sec.  1  (4) ).  This  pro- 
vision has  been  amended  (infra).  They  are  to  be  deemed  bank  notes 
within  the  Forgery  Act,  1913,  and  valuable  securities  within  the 
Larceny  Act,  1861,  &c.  (sec.  1  (5) ).  The  amount  of  currency  notes 
issued  to  any  person  shall  be  a  floating  charge  on  the  assets  of  such 
person  without  registration  and  in  priority  to  all  other  charges  (sec.  2). 
See  further  infra.  The  Bank  of  England  and  other  banks  of  issue 
may,  with  consent  of  the  Treasury,  issue  bank  notes  beyond  limit 
fixed  by  law  (sec.  3).  The  Act  contained  also  temporary  provisions, 
no  longer  in  force,  for  making  Postal  Orders  legal  tender  and  relieving 
them  from  poundage  (sec.  1  (6)). 

The  Currency  and  Bank  Notes  (Amendment)  Act,  1914,  enables  the 
Treasury,  on  calling  in  currency  notes  under  sec.  1  (4)  of  the  foregoing 
Act,  to  exchange  them  for  other  currency  notes  instead  of  for  cash 
(sec.  1).  It  further  provides  that  the  Treasury  may,  instead  of  issuing 
notes  to  a  person,  issue  to  him  a  certificate  entitling  him  to  the  notes, 
and  the  notes  covered  by  such  certificate  shall  be  deemed  to  be  notes 
for  the  purposes  of  sec.  2  of  the  earlier  Act. 

248.  Trespass  quare  clausum  fregit. — At  an  auction  sale  of  grass 
and  crops  held  at  a  farm  the  plaintiff  purchased  the  crop  of  swedes 
in  one  of  the  fields,  and  the  defendant  purchased  the  grass  on  an 
adjoining  field.  One  of  the  conditions  upon  which  the  plaintiff  pur- 
chased the  crop  of  swedes  was  that  he  should  not  remove  from  the 
field  more  than  one  half  of  the  crop  of  swedes,  the  other  half  having  to 
be  consumed  on  the  field.  The  defendant  put  a  number  of  sheep  into 
his  field  of  grass,  and  the  sheep  got  into  the  plaintiff's  field  of  swedes 
•and  did  considerable  damage  to  the  swedes.  It  was  held  that  the  fact 
that  the  right  of  the  plaintiff  to  remove  the  swedes  from  the  field  was 
limited  to  one  half  of  the  crop  did  not  prevent  him  from  maintaining 
an  action  of  trespass  in  respect  of  the  damage  done  by  the  defendant's 
•sheep,  as  the  plaintiff  had  such  an  exclusive  right  of  possession  in  the 
crop  as  would  entitle  him  to  maintain  an  action  of  trespass  (Wellaway 
-v.  Courtier,  87  L.  J.  K.B.  299;  [1918J  1  K.B.  200). 

476 


251-290        TEESPASS— TKUSTS;  TEUSTEES.  Vol.  XIV. 

251.  Trespass  to  the  Person. — It  is  still  the  rule  that  where  a  claim, 
is  based  on  a  felony  the  Court  will  stay  proceedings  until  the  defendant 
has  been  prosecuted  or  a  reasonable  excuse  shown  for  his  not  being 
prosecuted  (Smith  v.  Selwyn,  [1914]  3  K.B.  98;  83  L.  J.  K.B.  1339- 

— C.A.). 

254.  Trial. — In  a  criminal  case  counsel  for  the  prosecution  ought 
not  to  struggle  to  obtain  a  conviction,  but  should  regard  themselves 
rather  as  ministers  of  justice  assisting  in  its  administration  than  as 
advocates  {Rex  v.  Banks,  [1916]  2  K.B.  621;  85  L.  J.  K.B.  1657 
— C.C.A.). 

262.  Truck  Acts. — A  quarryman  in  his  spare  time  was  in  the  habit 
of  assisting  a  farmer  in  carrying  h5,y.  He  received  beer  and  supper^ 
but  no  money  payment.  It  was  held  that  if  there  were  a  contract  of 
service  it  was  illegal  under  the  Truck  Acts,  1831  and  1887  {Kemp  v. 
Lewis,  [1914]  3  K.B.  543;  83  L.  J.  K.B.  1535— C. A.). 

271.  Trusts;  Trustees. — A  testatrix,  as  to  the  ultimate  residue  of 
her  estate,  directed  the  trustees  to  "  expend  all  or  any  of  the  residue 
of  my  estat>e  as  they  know  to  be  most  in  agreement  with  my  desires." 
One  of  the  executors  and  trustees  gave  evidence  that  the  testatrix  told 
him  in  1886  that  she  intended  to  provide  for  his  three  children,  and  said 
on  various  occasions  that  she  would  make  her  will  and  leave  all  the 
property  to  them,  and  that  in  1900  she  handed  him  a  duplicate  of  her 
will  and  asked  him  to  keep  it  in  hie  possession,  and  stated  that  she- 
wished  her  executors  to  put  aside  for  the  home  whatever  they  thought 
desirable  and  to  "  pay  all  I  owe,  and  I  give  your  girls  all  the  rest."  It 
was  held  that  the  evidence  was  not  sufficient  to  establish  a  trust  in 
favour  of  the  daughters  and  that  the  residuary  estate  must  go  to  the 
testatrix's  next-of-kin  {Le  Page  v.  Gardom,  1915,  84  L.  J.  Ch.  749* 
— H.L.). 

275.     .     A  testator  gave  his  residuary  estate  to  trustees  upon< 

trust  for  all  or  any  of  his  nieces  and  nephews  living  at  the  death  of  his 
widow,  with  a  substitutionary  gift  of  the  share  of  any  then  deceased 
nephew  or  niece  to  his  or  her  children ;  and  he  provided  in  express  terms 
that  J.  F.,  the  son  of  M.  W.  (whom  he  described  as  his  sister),  and 
W.  H.,  the  son  of  his  brother  J.,  should  be  entitled  to  a  share  equally 
with  his  other  nephews  and  nieces.  The  testator  had,  besides  two* 
lawful  brothers  and  a  lawful  sister,  two  natural  sisters,  M.  W.  and 
S.  N.  His  brothers  each  had  issue,  one  of  whom,  W.  H.,  was  illegiti- 
mate. J.  F.  was  an  illegitimate  son  of  M,  W.  S.  N.  had  three 
legitimate  sons.  It  was  held  that  from  the  context  there  was  sufficient 
indication  of  the  testator's  intention  to  include  legitimate  descendants- 
of  his  natural  sister  S.  N.  in  the  class  of  persons  who  were  to  take  the 
residue  under  the  description  of  "  nephews  and  children  of  deceased 
nephews,"  and  that  accordingly  a  son  of  S.  N.  who  survived  the  widow, 
and  the  sons  of  those  sons  of  hers  who  predeceased  the  widow,  were- 
respectively  entitled  under  that  description  {In  re  Helliwell;  Pickles- 
V.  Helliwell,  [1916]  2  Ch.  580;  86  L.  J.  Ch.  45). 

290.     .     The  respondent  conveyed  an  undivided  moiety  of  real" 

estate  to  T.  A.  S.  upon  the  terms,  embodied  in  a  letter,  that  she  should 
receive  one-half  of  the  net  rents  during  her  life,  and  that  T.  A.  S.  should 
leave  the  moiety  to  her  and  her  heirs  by  his  will.     He  paid  her  a  sum. 

477 


Vol.  XIV.  TEUSTS;  TEUSTEES.  291-293 

amounting  substantially  to  one-half  of  the  net  rents  during  his  life,  and 
left  her  a  pecuniary  legacy  by  his  will  equivalent  to  half  the  value  of  the 
real  estate.  It  was  held  that  the  letter  did  not  create  a  trust  in  favour 
of  the  respondent,  and  that  there  was  no  resulting  trust  in  her  favour, 
and  that  the  respondent  was  put  to  her  election,  and  could  not  have 
specific  performance  of  the  contract  to  settle  the  moiety  of  the  real 
estate  on  her  without  abandoning  her  claim  to  the  pecuniary  legacy 
under  the  will  [Central  Trust  and  Safe  Deposit  Co.  v.  Snider,  [1916] 
1  A.C.  266;  85  L.  J.  P.C.  87— P.C.). 

291.     .     Cunnack  v.   Edwards,    [1896]   2  Ch.   679;   75  L.   J. 

Ch.  801,  was  distinguished,  and  In  re  Printers  and  Transferors  Society, 
£1899]  2  Ch.  184;  68  L.  J.  Ch.  537,  followed,  in  the  Irish  case  of 
Tierney  v.  Tough,  [1914]  1  Ir.  E.  142. 

291,     .     Society  A.  was  formed  to  raise  a  fund  from  the  annual 

subscriptions  of  its  members  to  guarantee  the  fidelity  bonds  into  which 
such  members  were  required  to  enter  by  the  Crown.  Society  B.  was 
formed  with  a  similar  object.  Both  societies  had  a  rule  under  which 
members  were  entitled  to  be  guaranteed  by  the  fund,  and  on  death, 
retiring,  or  dismissal  from  their  employment,  to  be  repaid  their  sub- 
scriptions with  interest.  Society  B.  had  in  addition  a  rule  under  which 
any  surplus,  over  what  was  required  for  guarantee  purposes,  was 
paid  over  to  a  benevolent  fund  for  the  benefit  of  members.  The 
rules  of  Society  A.  gave  no  power  to  alter  the  rules.  The  two 
societies  having  amalgamated,  the  rules  of  Society  B.  were  with  the 
-consent  of  the  then  members  made  the  rules  of  the  new  society.  The 
Crown  ceasing  to  require  fidelity  bonds,  the  members  were  repaid 
their  subscriptions  with  interest,  and  a  surplus  remained.  It  was 
held  that  the  surplus  was  distributable  among  the  subscribers  to  the 
amalgamated  society  living  at  the  date  when  fidelity  bonds  were  no 
longer  required,  and  the  representatives  of  any  since  deceased,  in  pro- 
portion to  their  subscriptions;  that  there  was  no  resulting  trust  in 
favour  of  the  representatives  of  deceased  members  of  Society  A.  who 
died  before  the  amalgamation;  that  the  fund  did  not  pass  to  the 
Crown  as  bona  vacantia;  that  the  provision  in  the  rules  for  handing 
•over  any  surplus  to  a  benevolent  fund  only  applied  while  the  society 
was  a  going  concern,  and  that  the  surplus  was  therefore  not  subject 
to  a  charitable  trust,  and  should  not  be  applied  cy-pres  {In  re 
Customs  and  Excise  Officers  Mutual  Guarantee  Fund;  Rohson  v. 
Att.-Gen.,  86  L.  J.  Ch.  457;  [1917]  2  Ch.  18). 

293.     .     An  abbey  was  conveyed  to  trustees  for  the  benefit  of 

a  society  or  community  founded  for  the  advancement  of  religion  accord- 
ing to  the  principles  of  the  Church  of  England,  and  the  deed  provided 
that  if  it  should  appear  to  the  trustees  impracticable  to  carry  on  the 
-society,  they  should  convey  the  property  to  another  body.  Subse- 
xjuently  all  the  members  of  the  community,  except  two,  acknowledged 
the  supremacy  of  the  Pope.  A  meeting  of  the  trustees  resolved  to 
give  effect  to  the  gift  over,  but  two  of  them  declined  to  execute  the  deed 
of  conveyance.  It  was  held  that  the  two  dissentient  trustees  were 
bound  to  execute  the  deed  {In  re  Mailing  Abbey  Charity ;  Beaumont  v. 
Dale,  1914,  31  T.  L.  E.  397— C. A.). 

293.     .     A  fund  was  raised  by  subscription  for  the  assistance  of 

the  sick  and  wounded  in  the  Balkan  war.     Subscriptions  came  in  from 

478 


295-316  TEUSTS;  TEUSTEES.  Vol.  XIV. 

time  to  time,  and  the  fund  was  duly  applied  by  the  trustees  from  time  to 
time  during  the  war.  At  the  close  of  the  war  there  was  an  unexpended 
balance  in  the  trustees'  hands  which  admittedly  belonged  to  some  or  all 
of  the  subscribers  by  way  of  resulting  trust.  It  was  held  that  the  rule  in 
Clayton's  Case  (1  Mer.  572,  608)  was  inapplicable,  and  that  the  balance 
belonged  to  all  the  subscribers  rateably  in  proportion  to  their  subscrip- 
tions, irrespective  of  date  {In  re  British  Red  Cross  Balkan  Fund;  British 
Red  Cross  Society  v.  Johnson,  [1914]  2  Ch.  419;  84  L.  J.  Ch.  79). 

295.     .     In  re  Eykyn's  Trusts,  1877,  6  Ch.  D.  115,  was  followed 

in  the  Irish  case  of  In  re  Condrin;  Colohan  v.  Condrin,  [1914]  1  Ir.  E.  89. 

297.     .     An  appointment  as  new  trustee  by  a  surviving  trustee 

of  a  member  of  the  firm  of  solicitors  who  had  acted  for  the  trustees  in  a 
dispute  between  them  and  a  cestui  que  trust  is  a  valid  appointment,  and 
although  the  Court  would  not  itself  make  such  an  appointment  it  will 
not  order  the  removal  of  such  trustee  already  appointed  {In  re  Cotter; 
Jennings  v.  Nye,  [1915]  1  Ch.  307;  84  L.  J.  Ch.  337). 

308.     .     The  rule  that  a  trust  fund  in  Court  will  not  be  ordered 

to  be  paid  out  to  a  sole  trustee  except  with  the  consent  of  all  parties 
beneficially  interested  is  not  an  inflexible  rule,  and  will  be  departed 
from  in  special  circumstances  {Leigh  v.  Pantin,  [1914]  2  Ch.  701; 
84  L.  J.  Ch.  345). 

311.     .     A  test-ator  declared  that  "  any  monies  liable  to  be 

invested  under  this  my  will  may  remain  invested  as  at  my  death."  It 
was  held  that  this  did  not  permit  the  trustees  to  allow  to  remain  on 
deposit  a  sum  of  money  on  deposit  with  a  firm  in  whose  employment 
the  testator  had  been  for  many  years  {In  re  Sudlow;  Smith  v.  Sudlow, 
1914,  59  S.  J.  162). 

311.     .     The  Court  has  jurisdiction  under  Order  LV.   rule  3 

to  direct  an  enquiry  whether  it  is  for  the  benefit  of  the  cestuis  que  trust 
that  investments  on  authorised  securities  made  by  the  trustees  should 
be  continued,  or  whether  they  ought  to  be  called  in  {In  re  D'Epinoix's 
Settlement;  D'Epinoix  v.  Fettes,  [1914]  1  Ch.  890;  83  L.  J.  Ch.  656). 

312.     .     A  testator  by  his  will  dated  1868,  directed  his  trustees 

to  invest  the  trust  funds  in  "  some  or  one  of  the  public  stocks  of  the 
Bank  of  England  and  on  no  other  investment  whatsoever."  It  was 
held  that  the  trustees  could  only  invest  in  public  stocks,  and  that  the 
expression  "  public  stocks  "  was  confined  to  public  stocks  forming  part 
of  the  National  Debt  of  this  country  {In  re  Hill;  Fettes  v.  Hill, 
58  S.  J.  399). 

313.     .     While  a  power  to  invest  on  leasehold  securities  may  in 

some  cases  authorise  trustees  to  advance  money  on  under-leases, 
trustees  proposing  to  make  such  an  advance  ought  to  consider  very 
seriously  whether  the  investment  is  a  prudent  one,  in  view  of  their 
inability  to  control  the  acts  and  defaults  of  the  original  lessee  {In  re 
D'Epinoix's  Settlement ;  D'Epinoix  v.   Fettes,  supra). 

316.     .     A  testatrix  who  had  a  power  of  appointment  expressed 

in  very  wide  terms  in  favour  of  her  issue,  gave,  devised,  and 
bequeathed  all  her  property,   including  any  property  over  which  she 
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might  have  a  power  of  appointment,  to  the  trustees  of  her  will  upon 
trust  for  sale  and  conversion,  and  after  payment  of  her  debts  to 
invest  in  the  securities  authorised  by  law  for  the  investment  of  trust 
funds  and  to  pay  the  income  to  her  daughter,  and  on  her  death  the 
corpus  to  her  daughter's  children.  The  deed  which  created  the 
power  allowed  a  much  wider  range  of  investments.  The  testatrix 
had  only  this  one  power  of  appointment  and  little  property  except 
that  which  was  comprised  in  the  power  of  appointment.  It  was  held 
that  evidence  was  admissible  of  the  state  of  the  property  at  the 
date  of  the  death  and  that  the  will  was,  under  the  circumstances,  a 
good  exercise  of  the  power  of  appointment,  notwithstanding  thai  it 
purported  to  provide  for  the  payment  of  debts  and  appointed  to  the 
trustees  of  the  will.  It  was  held  also  that  the  exercise  of  the  power 
did  not  vest  the  property  in  the  trustees  of  the  will,  but  that  the 
trustees  of  the  deed  creating  the  power  ought  to  retain  the  property 
and  hold  it  on  the  new  trusts  declared  by  the  will  (In  re  Mackenzie's 
Settlement;  Thornton  v.  Huddleston,  86  L.  J.  Ch.  543;  [1917]  2  Ch. 
58). 

316,     ,     A  testatrix  by  her  will  devised  and  bequeathed  her 

residuary  real  and  personal  property  to  trustees  upon  trust  for  sale 
and  conversion,  and  out  of  the  money  to  arise  therefrom  to  raise  the 
clear  sum  of  230,000/.,  and  to  invest  the  same  in  manner  thereby 
authorised  and  to  pay  the  income  as  from  the  day  of  her  death  to  her 
elder  son  for  his  life,  with  remainder  over;  and  she  declared  that  all 
or  any  part  of  the  said  sum  which  should  not  for  the  time  being  have 
been  raised  or  appropriated  should  bear  interest  from  her  death  at 
the  rate  of  3^  per  cent,  per  annum,  and  such  interest  should  be 
"  deemed  to  be  part  of  the  investments  representing  "  the  230,000Z. 
Subject  and  without  prejudice  to  the  raising  of  the  230,000L,  the 
testatrix  directed  that  her  trustees  should  hold  the  residue  upon 
the  trusts  therein  mentioned.  She  empowered  her  trustees  "  in  their 
uncontrolled  discretion  "  to  appropriate  any  part  of  her  residue  in  or 
towards  satisfaction  of  the  230,000[.,  and  "  at  their  discretion  "  to 
postpone  the  sale  or  conversion  of  any  part  or  parts  of  the  residue, 
and  directed  that  the  income  of  the  unconverted  residue  should  "  from 
the  period  of  my  death  "  go  and  be  paid  as  the  income  of  the  proceeds 
of  sale  and  conversion  would  go  if  such  sale  or  conversion  were  then 
actually  made.  The  trustees  refused  to  raise  or  appropriate  the 
230,000L  in  view  of  the  depressed  condition  of  securities  owing  to  the 
war,  considering  that  in  the  interest  of  the  estate  as  a  whole  it  was 
better  to  postpone  sale  or  appropriation  until  more  favourable  times; 
but  they  stated  that  they  might  in  the  exercise  of  their  discretion 
appropriate  some  of  the  investments  having  a  fixed  value,  such  as  a 
mortgage  for  25,0O0L,  towards  satisfaction  of  the  fund.  The  bona 
fides  of  the  trustees  was  not  questioned.  It  was  held  that  in  deciding 
to  postpone  sale  or  appropriation  in  the  general  interests  of  the 
estate  the  trustees  had  exercised  their  discretion  upon  right  principles, 
there  being  no  paramount  obligation  upon  them  to  raise  the  230,000Z., 
and  that  the  Court  would  not  therefore  interfere.  It  was  held  also, 
on  construction,  that  the  elder  son,  as  tenant  for  life  of  the  230,000L, 
was  only  entitled  to  receive  out  of  residue  interest  at  3i  per  cent,  per 
annum  as  from  the  date  of  the  death  of  the  testatrix  upon  the  sum 
of  230,000/.,  or  such  part  thereof  as  from  time  to  tirne  should  remain 
unpaid  or  unappropriated,  and  was  not  entitled  to  receive  any  further 
sum  in  respect  of  income  which  had  the  trust  fund  been  raised  or 
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appropriated  he  would  have  received  {In  re  Charteris;  Chavteris  v, 
Biddulph,  86  L.  J.  Ch.  658;  [1917]  2  Ch.  379— C. A.). 

317.     .     In  re   Cooke's   Settlement;   Tarry   v.    Cooke,    [1913] 

2  Ch.  661,  [Supp.  13,  p.  675],  is  also  reported  83  L.  J.  Ch.  76.  See 
In  re  Craven;  Watson  v.  Craven,  [1914]  1  Ch.  358;  83  L.  J.  Ch.  403, 
where  it  was  held  that  where  a  will  shares  property  among  daughters, 
settling  such  shares,  and  the  trustees  are  given  power  to  convert  and 
a  power  to  postpone  conversion,  the  trustees  have  not  power  to  hold 
shares  in  a  private  company  not  authorised  as  investments  by  the  will. 

320.     .     As^  to  what  amounts  to  assent  of  creditors  to  the 

carrying  on  of  a  business  by  personal  representatives,  see  In  re  Oxley ; 
Hornby  v.  Oxley,  [1914]  1  Ch.  604;  83  L.  J.  Ch.  442— C. A.,  ante, 
under  Executors. 

321.     .     In  re  Halleti's  Estate;  Knatchhull  v.  Hallett,  1880, 

13  Ch.  D.  696;  49  L.  J.  Ch.  415,  was  distinguished  in  Roscoe  v. 
Winder,  [1915]  1  Ch.  62;  84  L.  J.  Ch.  286;  59  S.  J.  105.  In 
that  case  the  plaintiff  company  sold  its  business  to  A.,  who  agreed  to 
get  in  certain  book  debts  and  pay  them  over  to  the  plaintiff  company. 
A.  got  in  a  certain  portion  of  these  book  debts,  and  paid  them  into  his 
private  general  account,  to  an  amount  of  455L  18s.  lid.  He  applied 
all  this  money,  with  the  exception  of  251.  18s.,  for  his  own  purposes 
during  the  two  days  after  he  paid  it  in ;  but  he  subsequently  paid  other 
moneys  of  his  own  into  the  account,  the  balance  of  which  moneys  was 
now  in  the  hands  of  the  defendant,  who  was  a  trustee  of  A.'s  property 
under  an  administration  order  in  bankruptcy.  The  bank  balance  stood 
at  his  death  at  S58L  5s.  5d.,  on  which  sum  the  plaintiff  company  now 
claimed  a  charge.  It  was  held  that  the  account  not  being  a  trust 
account,  it  was  impossible  to  attribute  to  A.  that  by  the  mere  payment 
into  the  account  of  further  moneys  he  intended  to  clothe  them  with  a 
trust  for  the  plaintiff  company,  and  accordingly  the  only  part  of  the 
balance  which  could  be  taken  by  the  plaintiff  company  was  a  sum  of 
25L  18s. 

321.     .     In  re  Wheeler  and  De  Rochow's  Settlement  Trusts, 

[1896]  1  Ch.  315;  65  L.  J.  Ch.  219,  was  followed  in  In  re  SicheVs 
Trusts;  Sichel  v.  Sichel,  [1916]  1  Ch.  358;  85  L.  J.  Ch.  285. 

332.     .     A  trustee  with  an  estate  in  possession  divisible  between 

two  beneficiaries  handed  over  the  valuable  portion  to  one  beneficiary 
and  retained  the  remainder  without  enquiring  whether  it  was  sufficient 
to  satisfy  the  other  share.  The  property  retained  was  valueless.  It 
was  held  that  the  trustee  ought  to  have  enquired  as  to  the  value  of  the 
securities  at  the  date  of  the  distribution,  and  that,  not  having  done  so, 
he  could  not  claim  the  protection  of  sec.  3  of  the  Judicial  Trustees  Act, 
1896  (In  re  Brookes;  Brookes  v.  Taijlor,  [1914]  1  Ch.  558;  83  L.  J. 
Ch.  424). 

332.     .     In  re  Kay;  Mosley  v.  Kay,  [1897]  2  Ch.  518;  66  L.  J. 

Ch.  759,  was  followed  and  Davis  v.  Hutchings,  [1907]  1  Ch.  356; 
76  L.  J.  Ch.  273,  was  disapproved  in  In  re  Alls  op ;  Whittaker  v. 
Bamford,  [1914]  1  Ch.  1;  83  L.  J.  Ch.  42-— C.A.,  where  a  trustee  was 
excused  for  distributing  the  estate  upon  a  wrong  principle  through  the 
erroneous  advice  of  a  solicitor. 
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332.     .     The     dictum    of    Parker,     J.,     in    In    re     Mackay : 

Griesseman  v.  Carr,  [1911]  1  Ch.  300,  [Supp.  13,  p.  677],  at  p.  307; 
80  L.  J.  Ch.  237  [ibid.],  at  p.  240,  was  approved  in  In  re  Allsop ; 
Whittaker  v.  Bamford,  [1914]  1  Ch.  1 ;  83  L.  J.  Ch.  42— C. A.,  supra. 

338.     .     The  defence  afforded  to  a  trustee  by  the  Trustee  Act, 

1888,  sec.  8,  in  a  case  where  he  is  sued  in  respect  of  a  breach  of  trust 
committed  more  than  six  yeai-s  before  action  brought,  arises  under 
clause  (h)  and  not  clause  (a)  of  sec.  8  (1)  of  the  Act,  and  the  proviso  to 
clause  (b)  renders  the  defence  of  no  avail  where  the  interest  of  the 
person  claiming  in  respect  of  the  breach  of  trust  only  vested  in  posses- 
sion less  than  six  years  before  action  brought  {In  re  Allsop;  Whittaker 
V.  Bamford,  [1914]  1  Ch.  1;  83  L.  J.  Ch.  42— C. A.). 

338.     .     Where  trustees  have  for  years  without  fraud  made 

unauthorised  payments,  and  on  originating  summons  are  ordered  to 
render  accounts,  the  defence  that  by  sec.  8  of  the  Trustee  Act,  1888, 
their  liability  for  such  payments  is  limited  to  those  made  during  the 
six  years  before  action  brought  must  be  raised  at  the  trial  or  when  the 
order  is  made.  The  order  can  then  be  qualified  by  a  reference  to  the 
statute  or  the  point  referred  to  the  Court.  It  is  too  late  to  plead  the 
statute  for  the  first  time  on  a  further  consideration,  or  even  when  the 
accounts  are  before  the  Master  (In  re  Williams;  Jones  v.  Williams, 
[1916]  2  Ch.  38;  85  L.  J.  Ch.  498). 

339.     .     How  V.  Winterton  (Earl),  [1896]  2  Ch.  626;  65  L.  J. 

Ch.  632,  was  followed  in  In  re  Blow;  St.  Bartholomew's  Hospital  v. 
Camhden,  [1894]  1  Ch.  233;  82  L.  J.  Ch.  185.  It  was  held  that  sec.  8 
of  the  Trustee  Act,  1888,  enabled  an  executor  to  plead  the  Statute  of 
Limitations  in  respect  of  a  devastavit. 

340.     .     The  Public  Trustee  is  not  a  competent  trustee  of  a 

foreign  settlement  {In  re  Hewitt;  Hewitt  v.  Hewitt,  [1915]  1  Ch.  228; 
84  L.  J.  Ch.  358;  31  T.  L.  R.  81). 

340.     .     The  provisions  of  sub -sees.  4  and  5  of  sec.  2  of  the 

Public  Trustee  Act,  1906,  apply  only  to  the  Public  Trustee,  and  not 
to  a  corporation  appointed  custodian  trustee  of  such  a  trust  under 
sec.  4,  sub-sec.  3;  nor  is  such  an  appointment  open  to  objection  on 
the  ground  that  it  will  abridge  or  affect  the  powers  or  duties  of  the 
official  trustees  of  charitable  funds  {In  re  Cheiry's  Trusts;  Rohinson 
V.  Wesleyan  Methodist  Chapel  Purposes  Trustees,  [1914]  1  Ch.  83; 
83  L.  J.  Ch.  142). 

340. .     The  retiring  trustees  of  the  will  of  a  testator,  who 

died  in  1890,  have  the  power  to  appoint  the  Public  Trustee  sole  trustee 
thereof  in  their  place,  notwithstanding  a  direction  in  the  will  that  on 
the  appointment  of  a  new  trustee  or  trustees  thereof,  the  number  shall 
not  be  reduced  below  three  {In  re  Moxon,  [1916]  2  Ch.  595;  86  L.  J. 
Ch.  33). 

341.     .     The  Public  Trustee  is  the  proper  person  to  take  grant 

of  administration  where  the  next-of-kin  of  a  deceased  intestate'  are  alien 
enemies  (In  the  Estate  of  Schiff,  [1915]  P.  86;  84  L.  J.  P.  79; 
59  S.  J.  303). 
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341.     .     When  the  Pubhc  Trustee  is  appointed  to  administer 

the  trusts  of  a  will,  which  consist  in  paying  a  portion  of  the  income  of 
the  trust  funds  to  annuitants  and  the  remainder  to  life  tenants  of  the 
residue,  the  income  fee  payable  to  him  in  accordance  with  the  Public 
Trustee  Act,  1906,  sec.  9,  must  be  apportioned  between  the  annuitants 
and  the  life  tenants,  and  not  thrown  upon  residue  (In  re  Bentley; 
Public  Trustee  v.  Bentley,  [1914]  2  Ch.  456;  84  L.  J.  Ch.  54). 

342.     .     The  appointment  of  a  custodian  trustee  of  charitable 

funds  may  be  made  by  trustees  having  the  power  of  appointing  new 
trustees  of  the  funds;  and  the  "  instrument  "  within  the  meaning  of 
rule  30  of  the  Public  Trustee  Rules,  1912,  empowering  a  body  of  trustees 
incorporated  under  the  Charitable  Trustees  Incorporation  Act,  1872,  to 
undertake  trusts  is  their  deed  of  trust  and  the  certificate  of  incorporation 
(In  re  Cherry's  Trusts,  supra). 

342.     .     The  executrixes  and  trustees  of  a  will  executed  a  deed 

appointing  the  Public  Trustee  sole  trustee  in  their  place,  but  it  was  not 
their  intention  that  a  complete  appointment  should  be  made  until 
certain  events  had  happened.  After  the  happening  of  these  events  the 
Public  Trustee  executed  under  his  ofi&cial  seal  a  consent  to  act,  and 
thereupon  the  deed  of  appointment  was  dated,  and  on  a  later  day  the 
Public  Trustee  executed  the  deed  of  appointment.  It  was  held  that 
the  appointment  was  in  accordance  with  Rule  8  (2)  and  Rule  10  of  the 
Public  Trustee  Rules,  and  was  properly  made  (In  re  Shaw;  Public 
Trades  v.  Little,  1914,  110  L.  T.  924;  30  T.  L.  R.  418— C. A.). 

.  342.     .     The  Public  Trustee  is  precluded,  by  sec.  2  (5)  of  the 

Public  Trustee  Act,  1906,  from  accepting  a  trtist  which  involves  the 
selection  of  charitable  objects  for  the  testator's  bounty.  Such  selec- 
tion is  a  power  attached  to  the  office  of  trustee,  and  would  devolve 
on  persons  appointed  trustees  by  the  Court  (In  re  Hampton;  Public 
Trustee  v.  Hampton,  63  S.  J.  68). 

362.  Ultra  Yires. — Where  a  company  is  incorporated  by  statute 
for  a  public  purpose  with  compulsory  powers  of  acquiring  land,  and 
other  statutory  privileges  and  obligations,  it  cannot  without  the  inter- 
vention and  authority  of  Parliament  transfer  its  undertaking  or  its 
powers  or  privileges  to  other  persons  (In  re  Woking  Urban  Council 
(Basingstoke  Canal)  Act,  1911,  [1914]  1  Ch.  300;  83  L.  J.  Ch.  201 
— C.A.'). 

363.     .     In  re  Wrexham,  Mold,  and  Connah's  Quay  Railway, 

[1899]  1  Ch.  440;  68  L.  J.  Ch.  270,  was  followed  in  In  re  Harris 
Calculatiiig  Machine  Co.;  Sumner  v.  Harris  Calculating  Machine  Co., 
[1914]  1  Ch.  920;  83  L.  J.  Ch.  545,  ante,  under  Debenture. 

411.  Vacation. — For  amendment  of  rules  relating  to  trial  of  actions 
during  the  Long  Vacation,  see  Rules  of  Supreme  Court  (July),  1914. 
The  principal  change  enables  cases  sent  into  the  Short  Cause  List 
under  Order  XIV.  rule  8  to  be  ordered  to  be  tried  during  the  Long 
Vacation,  if  urgent. 

415.  Vaccination. — The  Vaccination  Order,  1914,  rescinds  the 
Vaccination  Order,  1910,  and  substitutes  an  amended  notice  by  the 
vaccination  officer  to  the  parent  or  other  person  having  custody  of  the 
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child  with  regard  to  transmijseion  of  the  certificate  of  successful  vaccina- 
tion, &G.,  and  enquiry  respecting  the  same.  See  Chitty's  Annual 
Statutes  for  1914,  Appendix. 

417.  Vagabond;  Vagrant.— Sec.  3  of  the  Vagrancy  Act,  1824,  is 
not  directed  against  persons  collecting  for  charitable  purposes.  Hence 
it  is  not  an  offence  for  a  trade  unionist  to  place  himself  in  a  street  and 
solicit  contributions  for  the  funds  of  a  trade  union,  the  members  of 
which  have  struck  (Mathers  v.  Penfold,  [1915]  1  K.B.  514;  84  L.  J. 
K.B.  627;  31  T.  L.  K.  108). 

417.     .     A  woman  was  charged  under  sec.  4  of  the  Vagranc}^ 

Act,  1824,  with  pretending  to  tell  fortunes.  Evidence  was  offered  on 
her  behalf  to  show  that  she  herself  believed  that  she  possessed  power 
to  tell  fortunes.  The  magistrate  refused  to  admit  the  evidence  and 
convicted,  holding  that  it  was  irrelevant,  as  pretending  or  professing 
to  tell  fortunes  was  absolutely  forbidden  by  the  Act.  It  was  held 
that  there  must  be  an  intent  to  deceive  to  justify  conviction  under  the 
Act,  and  that  the  magistrate  was  wrong  in  rejecting  the  evidence  of 
belief  to  rebut  the  intention  to  deceive  (Davis  v.  Currij,  87  L.  J.  K.B. 
292;  [1918]  1  K.B.  109). 

418.     .     A  person  charged  at  Petty  Sessions  as  an  incorrigible 

rogue  under  sec.  5  of  the  Vagrancy  Act,  1824,  is  not  entitled  to  be  tried 
by  a  jury,  as  sec.  17  of  the  Summary  Jurisdiction  Act,  1879,  only 
applies  where  the  Justices  at  Petty  Sessions  can  actually  pass  a 
sentence  of  more  than  three  months'  imprisonment,  and  not  where 
owing  to  his  imprisonment  until  Quarter  Sessions  he  may  have  to 
remain  in  prison  for  more  than  three  months  {R.  v.  Evans;  R.  v. 
Connor,  1914,  83  L.  J.  K.B.  905;  30  T.  L.  E.  326— CO. A.). 

418.  .  The  Court  quashed  the  whipping  portion  of  the  punish- 
ment awarded  to  an  incorrigible  rogue,  on  the  ground  that,  since  his 
last  release  from  prison,  he  had  not  had  much  opportunity  of  providing 
for  his  family  (R.  v.  I^idler,  1914,  78  J.  P.— C.C.A.). 

418.     .     The  appellant  was  convicted  by  a  Court  of  summary 

jurisdiction  of  being  a  rogue  and  vagabond  after  a  previous  conviction 
as  a  rogue  and  vagabond,  and  was  ordered  to  be  imprisoned  and  kept  to 
hard  labour  until  the  next  General  Quarter  Sessions  of  the  peace.  The 
Court  of  Quarter  Sessions,  after  enquiring  into  the  circumstances  of  the 
case,  adjudged  him  to  be  an  incorrigible  rogue,  and  sentenced  him  to 
eleven  months'  imprisonment  with  hard  labour.  The  appellant 
appealed  against  the  sentence.  It  was  held  that  the  Court  of  Quarter 
Sessions  had  no  jurisdiction  to  adjudge  him  to  be  an  incorrigible  rogue 
or  to  sentence  him  therefor,  and  that  their  order  sentencing  him  must 
be  quashed  (R.  v.  Evans  (No.  1),  [1915]  2  K.B.  762;  84  L.  J.  K.B. 
1603— C.C.A.). 

418.     .     By  sec.  17  (1)  of  the  Summary  Jurisdiction  Act,  1879, 

a  person  charged  before  a  Court  of  summary  jurisdiction  with  an 
offence,  in  respect  of  the  commission  of  which  an  offender  is  liable 
on  summary  conviction  to  imprisonment  for, more  than  three  calendar 
months,  may  claim  to  be  tried  by  a  jury.  By  sec.  1  (1)  (a)  of  the 
Vagrancy  Act,  1898,  a  male  person  who  in  any  public  place  persistently 
solicits  for  immoral  purposes  shall  be  deemed  a  rogue  and  vagabond 
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within  the  meaning  of  the  Vagrancy  Act,  1824,  and  may  be  dealt  with 
accordingly.  By  sec.  7  (2)  of  the  Criminal  Law  Amendment  Act, 
1912,  the  period  of  imprisonment  with  hard  labour  which  may  be 
awarded  to  a  person  deemed  a  rogue  and  vagabond  under  the  Vagrancy 
Act,  1898,  is  increased  to  six  months.  It  was  held  that  in  view  of 
the  proviso  at  the  end  of  sec.  7  (2)  of  the  Act  of  1912,  the  fact  that 
an  offender  is  liable  under  the  sub-section  to  be  sentenced  to  more 
than  three  months'  imprisonment  does  not  give  him  the  right  to 
claim  to  be  tried  by  a  jury  [Rex  v.  Dickinson,  86  L.  J.  K.B.  1040; 
[1917]  2  K.B.  393). 

430.     Vendor  and  Purchaser. — Sec.  12  of  the  Conveyancing  Act, 
1911,  [Supp.  13,  p.  682],  overrules  In  re  Pawley,  [1900]  1  Ch.  58. 

437.     .     A  testator  gave  his  real  and  personal  estate  to  trustees 

on  trust  to  pay  the  income  arising  therefrom  in  equal  shares  to  his 
children,  and  in  the  event  of  a  child  dying  without  issue,  to  divide  his  or 
her  share  of  the  income  between  the  surviving  children  and  the  children 
of  deceased  children.  A  child  of  the  testator  died  leaving  issue.  It  was 
held  that  the  surviving  children  and  the  executors  of  the  deceased  child 
had  the  powers  of  a  tenant  for  life  with  regard  to  the  real  estate  {In  re 
Johnson;  Johnson  v.  Johnson,  [1914]  2  Ch.  134;  83  L.  J.  Ch.  758). 

438.     .     Trustees   contracted   to   sell  for  3,0001.   certain  land 

wliich,  together  with  other  trust  property,  was  charged  with  the  pay- 
ment of  legacies  amounting  to  16,0001.  The  purchaser  objected  that 
a  good  title  could  not  be  made  without  payment  to  the  trustees  of 
16,000Z.  It  was  held  that  the  vendors  could  make  a  good  title  upon 
payment  of  the  3,000L  {In  re  Morrell  and  Chapman's  Contract,  [1915] 
1  Ch.  162;  84  L.  J.  Ch.  191;  59  S.  J.  147). 

439.     .     In    re    Horsnaill;    Womersley    v.    Horsnaill,    [1909] 

1  Ch.  631;  78  L.  J.  Ch.  331,  [Supp.  13,  p.  682],  was  approved  and 
followed  in  In  re  Kipping;  Kipping  v.  Kipping,  [1914]  1  Ch.  62; 
83  L.  J.  Ch..  218 — C.A.  See,  however,  In  re  Marshall;  Marshall  v. 
Marshall,  [1914]  1  Ch.  192;  83  L.  J.  Ch.  307— C.A. ,  ante,  under 
Legacy. 

442.     .     The    plaintiff    agreed    to    purchase    certain    freehold 

gi'ound  rent-s  subject  to  the  usual  condition  that  there  should  be  no 
compensation  or  annulment  of  the  contract  in  respect  of  any  misstate- 
ment or  error  in  the  description  of  the  premises.  The  rents  were 
misdescribed  in  the  contract,  but  they  were  of  substantially  the  same 
value  as  those  to  which  a  title  was  deducted  by  the  abstract.  It  was 
held  that  the  purchaser  could  not  get  what  he  had  contracted  to  buy, 
and  therefore  he  was  entitled  to  rescission  of  the  contract  {Lee  v. 
Rayson,  86  L.  J.  Ch.  405;  [1917]  1  Ch.  613). 

443.     .     Smith  v.  Webster,  1875,  3  Ch.  D.  49;  45  L.  J.  Ch.  528, 

was  distinguished  in  Daniels  v.  Trefusis,  [1914]  1  Ch.  788;  83  L.  J. 
Ch.  579,  ante,  under  Frauds,  Statute  of;  and  Specific  Performance. 

445.     .     An  undisclosed  agreement  made  by  a  predecessor  in 

title  of  the  vendor  intended  to  prevent  a  prescriptive  right  to  light  being 
acquired,  is  not  an  objection  to  the  title,  as  it  imposed  no  obligation  on 
the  purchaser,  and  merely  prevents  such  right  being  acquired.     There 
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is  no  warranty  upon  the  sale  of  house  property  that  its  windows  are 
ancient  lights  (Smith  v.  Colbourne,  [1914]  2  Ch.  533;  84  L.  J.  Ch.  112; 
58  S.  J.  783— C.A.). 

452,     .     In   an   open   contract   for   the    sale    of  land,   after   a 

decree  for  specific  performance  in  common  form  has  been  made,  the 
vendor  cannot  give  evidence  on  the  enquiry  as  to  title  to  show  that 
the  purchaser  bought  with  notice  that  a  good  title  could  not  be  made 
either  wholly  or  partially  (McGrory  v.  Alderdale  Estate  Co.,  87  L.  J. 
Ch.  435;  [1918]  A.C.  503— H.L.). 

463.     .     The   defendant  agreed   to   buy    "  the   following   land 

and  buildings,  material,  &c."  for  375L  The  property  was  described 
in  the  contract,  but  no  mention  was  made  of  a  right  of  way.  There 
was  a  cart  track  leading  from  a  highway  over  the  vendor's  land  to  the 
property  sold.  It  was  held  that  the  expression  **  et  caetera  "  did  not 
include  the  right  of  way;  that  the  purchaser  was  not  entitled  to  a 
grant  of  the  right  of  way;  and  that  sec.  6  of  the  Conveyancing  Act, 
1881,  must  be  excluded  {In  re  Walmsley  and  Shaw's  Contract  86 
L.  J.  Ch.  120;  [1917]  1  Ch.  93). 

459.     .     Certain  mortgaged  land  was  sold  by  order  of  the  Court 

freed  from  the  mortgage,  in  accordance  with  the  t-erms  of  sub-sec.  2  of 
sec.  5  of  the  Conveyancing  Act,  1881,  and  a  sum  set  aside  in  Court  to 
meet  the  mortgage.  On  a  petition  for  payment  out  of  this  sum  it  was 
found  to  have  become  insufficient  by  reason  of  the  depreciation  of  the 
Consols  in  which  it  had  been  invested,  but  the  rest  of  the  proceeds  of 
sale  were  still  in  the  hands  of  trustees.  It  was  held  that  the  charge 
had  merely  become  transferred  .to  the  purchase  moneys,  so  as  to  mal^e 
the  proceeds  of  sale  in  the  trustees'  hands  available  to  make  good  the 
depreciation  {In  re  Wilberforce's  Trusts;  Wilherforce  v.  Wilberforce, 
[1915]  1  Ch.  94;  84  L.  J.  Ch.  252;  58  S.  J.  797). 

462,     .     Where   real   property   is   contracted   to   be   sold   and 

the  vendor  is  unable  to  obtain,  from  his  mortgagee  of  the. property  sold 
and  other  property,  a  release  of  the  property  sold  from  the  mortgage, 
and  cannot  pay  off  the  mortgage,  the  vendor  is  liable  to  the  purchaser 
in  general  damages  for  the  loss  of  bargain;  and  the  damages  are  not 
limited  to  the  costs  of  investigating  the  title  as  in  cases  where  the 
vendor  is  unable  to  complete  because  he  cannot  make  a  good  title 
{In  re  Daniel;  Daniel  v.  Vassal!,  [1917]  2  Ch.  405). 

463.     .     Seddon  v.  North  Eastern  Salt  Co.,  [1905]  1  Ch.  326; 

74  L.  J.  Ch.  199,  was  followed  in  Lecky  v.  Walter,  [1914]  1  Ir.  R.  378, 
where  it  was  held  that  a  sale  will  not  be  set  aside  after  completion  on 
the  ground  of  misrepresentation.     See  ante,  p.  203. 

478.  Yerdict. — When  a  jury  have  given  a  general  verdict  the  Judge 
is  not  entitled  to  put  a  further  question  to  them  for  the  purpose  of  effect 
being  given  to  their  answer  {Arnold  v.  Jeffreys,  [1914]  1  K.B.  512; 
83  L.  J.  K.B.  329). 

497.  Veterinary  Surgeon. — In  Royal  College  of  Veterinary 
Surgeons  v.  Kennard,  [1914]  1  K.B.  92;  83  L.  J.  K.B.  267— D.,  it  was 
held  that  the  use  of  the  expression  "  canine  surgery  "  did  not  amount 
to  a  statement  that  the  user  was  "  specially  qualified  to  practise  " 
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veterinary  surgery  within  the  meaning  of  the  Veterinary  Surgeons  Act, 
1881,  sec.  17  (1). 

500.  Vexatious  Actions.— i;i  re  Boaler,  [1914]  1  K.B.  122; 
83  L.  J.  K.B.  139,  [Supp.  13,  p.  684],  was  affirmed,  [1915]  1  K.B.  21; 
83  L.  J.  K.B.  1629— C.A. 

513.     Visit  and  Search.— From  August  20,  1914,  to  July  7,  1916, 

the  provisions  of  the  Declaration  of  London  were  in  force  (see 
J3L0CKADE).     For  these  provisions,  see  Supplements  for  1914-15. 

532.  Wages  (Maritime). — A  seaman  is  bound  to  give  his  full 
services  in  return  for  the  wages  agi'eed  to  be  paid  in  his  articles,  and  he 
cannot  recover  for  overtime  {Harrison  v.  Dodd,  1914,  111  L.  T.  47; 
30  T.  L.  R.  376). 

532.     .     An  order  made  by  a  Court  of  summary  jurisdiction 

under  sec.  164  of  the  Merchant  Shipping  Act,  1894,  cannot  be  appealed 
from  by  way  of  Special  Case,  sec.  33  (1)  of  the  Summary  Jurisdiction 
Act,  1879,  having  no  apphcation  (Wills  v.  McSherfy,  [1914]  1  K.B.  616 ; 
83  L.  J.  K.B.  596). 

532.     '. .     Where  a  ship  is  in  an  enemy  port  at  the  outbreak  of 

war,  and  is  detained  there,  and  the  crew  are  interned  there  indefinitely^ 
the  voyage  and  adventure  contemplated  are  thereby  brought  to  an  end 
and  the  contract  of  service  by  the  crew  is  terminated,  and  they  are  not 
entitled  to  wages  after  the  date  of  such  detention  (Horlock  v.  Beal, 
[1916]  1  A.C.  486;  85  L.  J.  K.B.  602— H.L.). 

534.     .     A  deputy  superintendent  duly  appointed  has  the  same 

power  of  hearing  and  determining  a  dispute  between  the  owner  of  a 
fishing  boat  and  a  seaman  of  the  boat,  under  sec.  387  (1)  of  the  Merchant 
Shipping  Act,  1894,  with  regard  to  the  matters  therein  specified,  as  are 
thereby  conferred  on  a  superintendent  {Mayhew  v.  Tripp,  [1914] 
2  K.B.  455;  83  L.  J.  K.B.  778). 

535,     .     A  seaman  was  engaged  for  a  voyage  on  a  British  ship. 

The  agreement  provided  for  the  payment  of  wages  and  a  bonus  of 
15  per  cent.,  but  there  was  a  stipulatioii  that  in  the  event  of  a  sea- 
man's desertion  or  being  paid  off  abroad  his  bonus  was  to  be  forfeited. 
The  seaman  deserted  abroad,  and  on  the  termination  of  the  voyage 
the  master  tendered  to  the  proper  officer  under  sec.  28  of  the 
Merchant  Shipping  Act,  1906,  the  proper  proportion  of  the  seaman's 
wages,  but  no  bonus.  It  was  held  that  the  stipulation  for  the  for- 
feiture of  the  bonus  was  invalid,  inasmuch  as  bonus  was  ''  wages  " 
within  the  meaning  of  sec.  742  of  the  Merchant  Shipping  Act,  1894, 
and  therefore  the  master  had  failed  to  comply  with  the  requirements 
of  sec.  28  of  the  Merchant  Shipping  Act,  1906  {Shelf ord  v.  Mosey, 
86  L.  J.  K.B.  289;  [1917]  1  K.B.  154). 

537.  Waiver. — A  provision  in  a  contract  solely  for  the  benefit  of  a 
party  to  a  contract  may  be  waived  by  him  at  the  Bar  in  order  to  make 
a  complete  contract  without  the  provision  in  question  (Morrell  v.  SUidd, 
[1913]  2  Ch.  648;  83  L.  J.  Ch.  114). 
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537.  .  As  to  waiver  by  course  of  conduct  of  condition  prece- 
dent to  right  of  action,  see  Toronto  Railway  v.  National  British  and 
Irish  Millers  Insurance  Co.,  1914,  111  L.  T.  555;  20  Com.  Gas.  1— 
C.A. 

538.     .     As  to  waiver  of  forfeiture  in  a  lease  by  acceptance  of 

rent,  see  Stephens  v.  Junior  Army  and  Navy  Stores,  [1914]  2  Ch.  516; 
84  L.  J.  Ch.  56 — C.A.,  ante,  under  Landlord  and  Tenant. 

539.     .     As  to  waiver  by  mortgagee  of  right  to  call  in  principal, 

by  receipt  of  interest,  see  Seal  v.  Gimson,  1914,  110  L.  T.  583. 

541.     .     As  to  waiver  by  appearance  of  objection  to  jurisdiction 

on  the  ground  of  diplomatic  privilege,  see  In  re  Republic  of  Bolivia 
Exploration  Syndicate  (No.  1),  [1914]  1  Ch.  139;  83  L.  J.  Ch.  226, 
ante,  under  Diplomatic  Agents. 

542.  .  As  to  waiver  of  want  of  jurisdiction  in  case  of  enforce- 
ment of  foreign  judgment,  see  Harris  v.  Taylor,  [1915]  2  K.B.  580; 
84  L.  J.  K.B.  1839— C.A. 

542.     .     As    to    waiver    of    irregularity    in    proceedings,    see 

Grimhle  &  Co.  v.  Preston,  [1914]  1  K.B.  270;  83  L.  J.  K.B.  347,  ante, 
under  Adulteration. 

551.  Wales. — The  Welsh  Church  Act,  1914,  provides  for  the  dis- 
establishment and  partial  disendowment  of  the  Church  of  England  in 
Wales  (including  Monmouthshire).  Apart  from  the  importance  of  its 
subject-matter,  the  Act  is  notable  for  the  fact  that  it  is  one  of  the  two 
(the  other  being  the  Government  of  Ireland  Act,  1914 — the  "  Home 
Bule  "  Act)  first  to  receive  the  Eoyal  assent,  without  the  concurrence 
of  the  House  of  Lords,  under  the  provisions  of  the  Parliament  Act,  1911. 
It  enacts  that  on  the  date  of  disestablishment  (see  infra)  the  Church 
of  England,  so  far  as  it  extends  to  and  exists  in  Wales,  shall  cease 
to  be  established  by  law,  and  all  rights  of  patronage  shall  cease  (sec.  1). 
All  ecclesiastical  corporations,  sole  or  aggregate,  in  the  area  will  cease, 
and  also  the  right  of  the  bishops  to  attain  to  a  seat  in  the  House  of  Lords  ; 
while,  on  the  other  hand,  the  Welsh  clergy  will  be  under  no  disability 
as  such  for  election  to  the  House  of  Commons  (sec.  2).  Ecclesiastical 
courts  and  persons  in  Wales  will  cease  to  exercise  jurisdiction,  and  the 
ecclesiastical  law  of  the  Church  in  Wales  will  cease  to  exist  as  law. 
Such  law,  however,  and  all  doctrines,  rules,  and  discipline,  &c.,  will 
continue  to  be  binding  upon  members  for  the  time  being  of  the  Church 
in  Wales  as  though  such  members  had  mutually  agreed  to  be  bound 
thereby,  and  be  enforceable  in  the  temporal  Courts  in  relation  to  property 
held  in  trust  for  the  Church.  Fresh  regulations  may  be  made  and  fresh 
ecclesiastical  courts  may  be  constituted,  but  such  courts  will  have  no 
coercive  jurisdiction,  and  no  appeal  shall  lie  therefrom  to  the  Privy 
Council.  The  bishops  and  clergy  will  lose  their  representation  in 
Convocation  (sec.  3).  Commissioners  will  receive  from  the  Ecclesias- 
tical Commissioners,  Queen  Anne's  Bounty,  and  other  bodies  the  pro- 
perty belonging  to  the  Church  in  Wales  (sec.  4);  and  the  Welsh 
Commissioners  will  transfer  the  churches,  ecclesiastical  residences, 
private  benefactions  since  1662,  &c.,  to  a  Representative  Body,  burial 
grounds  to  the  Burial  Authorities,  tithe  rentcharges  to  the  County 
Councils,  and  the  residue  to  the  University  of  Wales  (sec.  8).       The 
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Representative  Body  may  frame  constitutions  and  regulations  for  the 
general  management  and  good  government  of  the  Church  in  Wales  and 
the  property  and  affairs  thereof  (sec.  13).  Provision  is  made  for  the 
preservation  of  or  compensation  for  existing  interests  (sees.  14-18). 

The  "  date  of  disestablishment  "  was  fixed  in  the  Act  as  the  day 
after  the  expiration  of  six  months,  or  such  extended  period  as  might  be 
fixed  by  Order  in  Council,  not  being  more  than  twelve  months  after 
the  passing  of  the  Act  (September  18,  1914)  (sec.  1);  but  by  the 
Suspensory  Act,  1914,  the  date  was  postponed  until  the  expiration  of 
twelve  months  from  the  date  of  such  passing,  or,  if  the  then  war  had 
not  ended,  until  such  later  date  as  might  be  fixed  by  Order  in  Council, 
not  being  later  than  the  end  of  the  war. 

556.  War. — The  war  gave  birth  to  a  large  number  of  questions  on 
International  and  Municipal  Law.  Some  of  the  former  raised  old 
controversies  in  a  fresh  form,  others  arose  for  the  first  time  and  owed 
their  origin  to  the  new  conditions  under  which  the  conflict  was  waged 
tind  to  the  unique  nature  of  the  conflict  itself.  The  latter  related  for  the 
most  part  to  topics  which,  so  far  as  the  everyday  lawyer  is  concerned, 
had  lain  in  abeyance,  had  found  but  an  echo  in  his  studies,  and  had 
formed  no  part  of  his  actual  experience. 

I.  International  Law. — The  questions  to  be  answered  by  reference 
to  the  Law  of  Nations  may  be  ranged  under — 

(i)  Neutrality,  embracing  such  matters  as  the  supply  of  munitions 
to  a  belligerent  who  is  able  to  monopolise  such  supply  through  command 
of  the  sea,  the  possible  violation  of  neutrality  through  the  crossing  of 
neutral  territory  by  belligerent  aircraft,  the  indiscriminate  use  of  floating 
mines  to  the  destruction  of  neutral  commerce,  blockade  by  declaring 
an  expanse  of  sea  to  be  in  effect  mare  clausuni,  the  classification  of 
contraband,  and  the  forcing  of  neutral  vessels  into  port  for  the  purpose 
of  a  more  convenient  exercise  of  the  right  of  search ;  and 

(u)  Belligerency,  comprising,  among  other  matters,  the  levying  of 
money  contributions  upon  the  inhabitants  of  occupied  territory,  the 
bombardment  by  fleet  or  aircraft  of  undefended  and  non-military  ports 
and  villages,  the  supersession  of  prize  law  by  the  destruction  at  sight 
of  enemy  merchant  vessels,  and  the  employment  of  poisonous  explosives 
in  warfare. 

Apart  from  the  foregoing,  which  assume  the  existence  of  a  rule 
binding  upon  States,  there  is  the  overriding  question  of  the  status  of  a 
law  of  nations  at  all.  Nothing  less  than  this  would  appear  to  be  at 
stake  in  the  claim  made  by  one  of  the  belligerents,  that  no  treaty  or 
other  form  of  international  obligation  can  have  any  validity  in  the  face 
of  military  necessity,  of  which  necessity  the  State  seeking  to  violate 
the  accepted  rule  must  clearly  be  the  sole  judge. 

It  would  be  premature  at  the  present  moment  to  attempt  to 
formulate  replies  to,  or  even  to  discuss,  these  several  questions ;  but 
as  to  certain  of  them  the  reader  may  be  referred  to  what  is  perhaps  the 
most  important  international  document  on  the  subject  of  neutrality  so 
far  produced  by  the  war,  and  which  takes  the  form  of  a  letter  from 
Mr.  Bryan,  the  United  States  Secretary  of  State,  to  Mr.  Stone,  the 
Chairman  of  the  Senate  Committee  on  Foreign  Relations,  at  the  time 
when  the  United  States  occupied  the  position  of  a  neutral.  In  it  the 
writer  deals  *'  comprehensively,  categorically,  and  authoritatively  " 
with  certain  complaints  made  by  some  of  the  constituents  of  the 
recipient,  which  were  thought  to  suggest  that  the  United  States  had  not 
observed  a  genuine  neutrality,  but  had  shown  partiality  towards  the 
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Allies  at  the  expense  of  the  Austro-Germanic  combination.  It  provides 
an  invaluable  statement  of  the  rights  and  duties  of  neutrals  in  relation 
to  many  of  the  special  circumstances  of  the  conflict  then  in  progress, 
and  it  appears  convenient  to  present  a  summary  of  it  in  this  place.  The 
letter  itself  may  be  found  in  full  in  the  Times  of  January  26,  1915. 
The  points  dealt  with  and  the  manner  of  dealing  with  them  may  be 
stated  as  follows : 

1.  That  the  United  States  allowed  freedom  of  communication  by 
sub^narine  cables,  while  it  censored  that  by  wireless  telegraphy,  thus 
favouring  the  belligerent  having  command  of  the  sea. — Two  reasons  are 
given  by  Mr.  Bryan  for  according  different  treatment  to  these  two 
methods  of  communication — first,  that  since  communications  by  wire- 
less cannot  be  interrupted  by  a  belligerent,  while  submarine  cables  may 
be  cut  by  him,  the  responsibility  of  preventing  cable  communication 
falls  therefore  upon  a  belligerent  and  not  upon  a  neutral ;  secondly,  that 
military  information  can  be  sent  by  wireless  to  belligerent  vessels  on 
the  high  seas,  thus  enabling  the  neutral  territory  from  which  the 
information  is  sent  to  be  made  a  base  of  naval  operations,  while  this 
is  impossible  in  the  case  of  submarine  cables. 

2.  That  Great  Britain  was  permitted  to  censor  and  even  destroy 
United  States  mails. — Mr.  Bryan  regards  the  censorship  of  private 
letters  from  neutral  countries  as  the  unquestioned  right  of  a  belli- 
gerent, while  there  was  no  evidence  of  their  destruction  or  undue 
detention. 

3.  That  United  States  vessels  were  searched  by  Great  Britain  for 
German  and  Austrian  subjects. — Mr.  Bryan  answers  that  as  regards  two 
instances  in  which  this  appeared  to  have  been  done  on  the  high  seas 
strong  protest  was  being  made,  while,  on  the  other  hand,  vessels  volun- 
tarily entering  the  territorial  waters  of  a  belligerent  thereby  subjected 
themselves  to  municipal  law,  and  there  was  therefore  no  cause  for 
complaint.  Anyhow,  the  principle  at  stake  was  entirely  different  from 
that  for  which  the  United  States  went  to  war  in  1812 — namely,  the 
impressment  of  American  citizens  in  the  British  Navy  in  time  of  peace. 

4.  That  the  United  States  had  subm^itted  without  protest  to  British 
violations  of  rules  regarding  absolute  and  conditional  contraband  as  laid 
down  in  the  Hague,  Conventions,  the  Declaration  of  London,  and  Inter- 
national Laio. — Mr.  Bryan  points  out  that  no  Hague  Convention  dealt 
with  absolute  or  conditional  contraband,  while  the  Declaration  of 
London,  which  did  so,  had  not  been  generally  ratified  and  was  not  in 
force.  Furthermore,  there  is  no  general  agreement  among  nations  on 
the  subject,  and  the  practice  had  been  for  each  belligerent  to  decide 
the  matter  for  himself.  Moreover,  the  record  of  the  United  States 
in  the  matter  had  not  been  free  from  criticism;  where  neutral  it  had 
stood  for  a  restricted  list,  where  belligerent  for  a  liberal' list,  of 
contraband.  In  particular,  the  doctrine  of  "  continuous  voyage  "  has 
been  first  asserted  and  afterwards  extended  by  the  United  States 
tribunals. 

5.  That  the  United  States  had  acquiesced  without  protest  in  the 
inclusion  of  copper  and  other  articles  in  the  British  list  of  absolute 
contraband. — Mr.  Bryan  says  that  he  is  making  representations  on  the 
subject,  but  is  embarrassed  by  the  fact  that  in  the  past  the  United 
States  itself  had  included  copper  in  its  contraband  list  as  being  one 
of  "  all  articles  from  which  ammunition  was  manufactured." 

6.  That  the  United  States  had  submitted  to  interference  with 
American  trade  to  7ieiitral  co2i7itries  in  absolute  and  conditional  contra- 
band.— The   answer  is  that  the   detention  and  seizures  of  American 
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vessels  and  cargoes  to  neutral  ports  was  the  subject  of  a  Note  to  the 
British  Government.  But  the  interruption  of  American  commerce  was 
really  due  to  the  superiority  of  the  British  Navy,  and  in  the  past  such 
superiority  had  invariably  brought  about  that  few  articles  essential  to 
the  enemy  had  been  allowed  to  reach  it  from  America. 

7.  That  the  United  States  had  submitted  without  protest  to  inter- 
ruption of  trade  in  conditional  contraband  consigned,  to  private  persons 
in  Germany  and  Austria,  thereby  supporting  the  policy  of  Great  Britain 
to  cut  off  all  supplies  from,  those  countries. — To  this  it  is  replied  that 
no  American  vessel  had  hitherto  attempted  to  carry  conditional  contra- 
band to  Germany  or  Austria,  and  therefore  there  had  been  no  seizure. 
The  United  States,  however,  had  strongly  contended  in  a  Note  to  the 
British  Government  for  freedom  of  trade  in  conditional  contraband  not 
destined  for  belligerent  forces. 

8.  That  the  United  States  had  submitted  to  British  interference  in 
trade  with  the  enemy  in  petroleum,  rubber,  leather,  and  wool. — 
Mr.  Bryan  contends  that  Great  Britain  has  not  gone  farther  in  this 
respect  than  the  United  States  itself  in  the  past. 

9.  That  the  United  States  had  not  interfered  with  the  sale  to  the 
Allies  of  munitions  of  war. — Mr.  Bryan  contends  that  such  interference 
had  never  been  imposed  by  international  law  or  by  the  policy  of  the 
United  States  except  in  the  case  of  civil  war  in  neighbouring  American 
Republics.  The  German  Government  itself  had  in  the  past,  when 
neutral,  expressly  declared  its  right  to  supply  arms  to  belligerents. 

10.  That  the  United  States  had  not  suppressed  the  sale  of  dum-dum 
bullets  to  Great  Britain. — There  was  no  such  sale  to  suppress. 

11.  That  British  warships  were  permitted  to  lie  off  American  ports 
to  intercept  neutral  vessels. — The  fact  is  denied.  Upon  the  request  of 
the  United  States  the  British  Government  had  withdrawn  their  vessels 
from  the  vicinity  of  American  harbours. 

12.  That  Great  Britain  and  her  allies  were  allowed  without  protest 
to  disregard  American  citizenship  papers  and  passports. — Mr.  Bryan 
replies  that  there  was  little  to  complain  of  in  this  respect,  and,  more- 
over, certain  things  had  occurred  which  tended  to  cast  suspicion  upon 
American  passports  in  general.  Now  passport  regulations  had  in  fact 
been  framed  designed  to  prevent  the  fraudulent  use  of  American 
passports. 

13.  That  there  had  been  a  change  of  policy  in  regard  to  war  loans  to 
belligerents. — Mr.  Bryan  distinguishes  between  the  supply  of  munitions 
and  war  loans.  The  former  was  a  mere  matter  of  trade;  the  issue  of  a 
war  loan  led  to  partisanship  and  demonstration  of  feeling  among  the 
inhabitants  of  the  United  Stat<es.  Hence,  in  its  own  interests  solely, 
and  without  regard  to  the  belligerents,  the  United  States  had  interdicted 
war  loans  to  either  belligerent  in  the  present  war. 

14.  That  the  United  States  had  submitted  to  the  arrest  of  native- 
bom  Americans  on  neutral  vessels  and  in  British  ports  and  their 
i'tnprisonment. — There  was  no  evidence  to  support  a  general  charge 
of  such  arrests  or  imprisonment.  Certain  cases  of  injustice  had 
occurred  in  the  case  of  both  Great  Britain  and  Germany,  apparently 
from  the  over-zealousness  of  subordinate  officials,  and  intervention  was 
being  made  where  necessary. 

15.  That  the  United  States  was  indifferent  to  the  confinement  of 
non-combatants  in  detention  camps  in  England  and  France. — 
Mr.  Bryan  says  that  investigation  has  been  made  impartially  among 
and  at  the  request  of  the  various  belligerents,  and  the  treatment  of 
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non-combatants  had   been   found  to   be   as  good    as   possible   in   the 
circumstances  in  all  the  countries  involved. 

16.  That  the  United  States  had  failed  to  prevent  the  transhipment 
of  British  troops  and  ivar  materials  across  United  States  territory. — 
There  was  no  evidence  of  such  transhipment.  A  request  to  permit  it 
in  one  case  had  been  refused. 

17.  That  certain  German  vessels  (the  cruiser  Gier  and  s.s.  Locksun) 
had  been  unfairly  interned  by  the  United  States. — The  facts  were  that 
the  Gier  had  entered  Honolulu  in  an  unseaworthy  condition,  and  was 
allowed  the  generous  period  of  three  weeks  for  repairs.  "A  longer 
period  would  have  been  contrary  to  international  practice,  which  does 
not  permit  a  vessel  to  remain  for  a  long  time  in  a  neutral  port  for  the 
purpose  of  repairing  generally  a  run-down  condition  due  to  long  service. " 
Before  the  Gier  was  able  to  get  away  a  belligerent  vessel  appeared  off 
Honolulu,  and  the  commander  of  the  Gier  elected  for  internment  as 
against  probable  capture.  The  Locksun  arrived  at  Honolulu  shortly 
after  the  Gier.  As  it  was  found  that  she  had  acted  as  collier  or  tender 
to  the  Gier  she  was  accorded  similar  treatment,  and  elected  for 
internment. 

18.  That  special  rules  framed  by  the  United  States  relative  to  the 
coaling  of  warships  in  the  Panama  Canal  were  unfair  to  Germany. — 
Mr.  Bryan  answers  that  the  rules  were  framed  without  favouritism, 
and  permitted  reasonable  but  limited  coaling  facilities  to  all  belligerents. 
Great  Britain,  owing  to  her  command  of  the  sea  and  the  vicinity  of 
colonies,  was  able  to  take  advantage  of  these  facilities;  through  the 
absence  of  these  advantages  Germany  was  not.  There  is,  however, 
nothing  unfair  in  this  towards  Germany, 

19.  That  the  United  States  had  failed  to  protest  against  m,odificatior}!^ 
of  the  Declaration  of  London  by  the  British  Government. — To  this  it 
is  replied  that  the  United  States  had  suggested  the  adoption  by  the 
belligerents  of  the  Declaration  (which  had  never  been  ratified  by  all 
the  belligerents)  as  a  temporary  code  during  the  present  war,  but  had 
withdrawn  the  suggestion  as  neither  belligerent  was  willing  to  adopt  it 
without  changes  and  modifications.  The  United  States  were  not  con- 
cerned in  the  observance  of  the  Declaration  as  between  the  belligerents, 
and,  so  far  as  she  herself  was  concerned,  would  merely  insist  that  her 
rights  and  those  of  her  citizens  should  be  governed  by  the  existing 
rules  of  international  law.  In  so  far  as  these  rights  had  been  infringed 
the  United  States  had  made  every  effort  to  obtain  redress. 

20.  That  the  United  States  Government  had  taken  up  a  general 
unfriendly  attitude  towards  Germany  and  Austria. — The  reply  of 
Mr.  Bryan  should  be  given  in  full :  "If  any  American  citizens,  partisans 
of  Germany  and  Austria -Hungary,  feel  that  this  Administration  is  acting 
in  any  way  injurious  to  the  cause  of  those  countries  this  feeling  results 
from  the  fact  that  on  the  high  seas  the  German  and  Austro-Hungarian 
naval  power  is  thus  far  inferior  to  the  British.  It  is  the  business  of 
belligerent  operations  on  the  high  seas,  not  the  duty  of  a  neutral,  to 
prevent  contraband  from  reaching  the  enemy.  Those  in  this  country 
who  sympathise  with  Germany  and  Austria-Hungary  appear  to  assume 
that  some  obligation  rests  upon  this  Government,  in  the  performance 
of  its  neutral  duty,  to  prevent  all  trade  in  contraband,  and  thus  to 
equalise  the  difference  due  to  the  relative  naval  strength  of  the  belli- 
gerents. No  such  obligation  exists.  It  would  be  an  unneutral  act  of 
partiality  on  the  part  of  this  Government  to  adopt  such  a  policy,  if  the 
Executive  had  the  power  to  do  so.  If  Germany  and  Austria-Hungary 
cannot  import  contraband  from  this  country  it  is  not  because  of  that 
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fact  the  duty  of  the  United  States  to  close  its  markets  to  the  Allies, 
The  markets  of  this  country  are  open  upon  equal  terms  to  all  the  world, 
to  every  nation,  belligerent  or  neutral." 

From  August  20,  1914,  to  July  7,  1916,  the  provisions  of  the  Declara- 
tion of  London  were  in  force  (see  Blockade).  For  these  provisions,  see 
Supplements  for  1914-15. 

II.  Municipal  Law. — The  reported  decisions  may  be  classified  under 
(i)  Prize,  (u)  Status  of  Enemies,  {Hi)  Trading  with  the  Enemy, 
[iv)  Construction  of  Treaties  and  Conventions,  {v)  Interpretation  of  the 
Emergency  Legislation  framed  for  the  War,  and  {vi)  Generally,  the 
effect  of  War  on  Eights  and  Obligations  so  far  as  this  does  not  come 
under  the  previous  heads. 

{i)  See  Prize,  ante. 

(ii)  See  under  Alien,  ante. 

{Hi)  See  Appendix,  post. 

(iv)  See  under  Prize,  ante. 

{v)  See  Appendix,  post. 

(vi)  With  some  attempt  at  arrangement  this  may  be  given  as 
follows :  — 

Arbitration. 

Before  the  outbreak  of  war  between  England  and  Germany  the 
plaintiffs  contracted  to  buy  from  the  defendants  a  quantity  of  sugar 
which  was  in  Hamburg  and  which  was  to  be  shipped  by  the  defen- 
dants. The  contracts  provided  that  in  the  event  of  Germany  being 
involved  in  war  with  England  they  should  be  deemed  to  be  closed,  and 
that  if  war  should  prevent  shipment  any  party  should  be  entitled  to  go 
to  arbitration.  Owing  to  the  outbreak  of  war  the  defendants  were 
unable  to  ship  the  sugar,  and  the  plaintiffs  brought  an  action  against 
the  defendants,  claiming  a  declaration  that  the  contracts  were  suspended 
or  dissolved  and  an  injunction  restraining  the  defendants  from  proceed- 
ing with  arbitration.  On  an  application  by  the  defendants  for  an  order 
that  the  action  be  stayed  under  sec.  4  of  the  Arbitration  Act,  1889,  the 
Judge  refused  to  make  the  order.  On  appeal,  it  was  held  that  as  the 
question  between  the  parties  was  whether  the  contracts  were  alive  or 
dead,  it  was  in  the  Judge's  discretion  to  say  that  it  was  not  a  proper 
question  to  be  submitted  to  arbitration  {Grey  &  Go.  y.  Tolme  {No.  1), 
1915,  59  S.  J.  218;  31  T.  L.  E.  137— C. A.). 

A  life  insurance  policy  provided  that  it  should  not  cover  death  by 
war,  and  contained  an  arbitration  clause.  The  assured  lost  his  life  by 
the  explosion  which  caused  the  loss  of  H.M.S.  Bulwark,  and  his 
executrix  brought  an  action  on  the  policy  against  the  insurance  com- 
pany. The  defendants  applied  to  have  the  action  stayed.  It  was  held 
that  the  Court  was  not  justified  in  refusing  to  stay  the  action  merely 
because  there  were  important  questions  of  law  involved  (Lock  v.  Army, 
Navy,  and  General  Assurance  Association,  1915,  31  T.  L.  E.  297). 

At  some  time  prior  to  July  31,  1914,  the  plaintiffs,  who  carried  on 
business  in  Liverpool,  agreed  to  purchase  from  the  defendants  a  quantity 
of  beetroot  sugar,  f.o.b.  Hamburg,  in  August.  On  July  31  the  German 
Government  placed  an  embargo  on  the  export  of  beetroot  sugar.  On 
August  1  the  plaintiffs  gave  orders  to  the  defendants  to  sell  the  sugar, 
and  on  the  same  day  the  defendants  contracted  in  London  to  buy  the 
sugar  from  the  plaintiffs.  All  the  contracts  contained  an  arbitration 
clause.  War  broke  out  between  Great  Britain  and  Germany  on 
August  4,  and  the  proclamations  dealing  with  trading  with  the  enemy 
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were  then  issued.  Disputes  having  arisen  between  the  plaintiffs  and 
the  defendants  with  regard  to  the  contract  of  August  1,  the  defendants 
desired  to  submit  the  disputes  to  arbitration.  It  was  held  that  there 
was  no  ground  for  saying  that  the  contract  was  illegal  or  incapable  of 
performance,  and  that  the  plaintiffs  were  not  entitled  to  an  injunction 
restraining  the  defendants  from  proceeding  with  the  arbitration  (Smith, 
Coney  &  Barrett  v.  Becker,  Gray  &  Co.,  [1916]  2  Ch.  86;  84  L.  J. 
Ch.  865— C. A.). 

Bailment. 

The  plaintiff,  a  British  subject,  instructed  his  London  bankers  to 
transfer  certain  shares  to  the  defendants  "  to  the  order  of  "  a  German 
bank,  which  had  arranged  to  transfer  them  to  New  York.  The  shares 
were  accordingly  handed  over  to  the  defendants  "  to  the  order  of  "  the 
German  bank,  but  the  latter  failed  to  give  directions  for  their  transfer 
to  New  York,  and  when  war  broke  out  between  England  and  Germany 
the  shares  were  still  in  the  defendants'  hands.  The  plaintiff  claimed 
them  back  from  the  defendants,  and  brought  an  action  for  their  delivery 
to  him.  The  German  bank  had  no  lien  upon  the  shares.  It  was  held 
that  as  the  plaintiff  had  a  right,  as  against  the  German  bank,  to  the 
delivery  of  the  shares,  the  defendants  were  bound  to  hand  them  over 
to  the  plaintiff  (Wetherman  v.  London  and  Liverpool  Bank  of 
Commerce,  1914,  31  T.  L.  R.  20). 

Companies. 

At  a  general  meeting  of  a  company  to  elect  directors,  the  chairman 
rejected  the  votes  in  respect  of  a  block  of  shares  tendered  by  a  proxy 
on  behalf  of  a  German  corporation.  It  was  held  that  the  votes  were 
rightly  rejected  {Rohson  v.  Premier  Oil  and  Pipe  Line  Com^pany,  [1915] 
2  Ch.  124;  84  L.  J.  Ch.  629— C.A.). 


Contempt  of  Court. 

A  receiver  and  manager  of  the  piano  manufacturing  business  of  an 
alien  enemy  was  appointed  on  his  undertaking  (inter  alia)  to  endeavour 
to  obtain  a  licence  from  the  Crown  for  the  continuance  of  the  business. 
Before  the  licence  had  been  obtained,  but  after  a  petition  for  it  had 
been  presented,  the  president  of  the  Piano  Manufacturers'  Association 
wrote  a  letter  describing  it  as  an  unpatriotic  act  to  do  business  with 
such  firm.  It  was  held  that  he  must  give  an  undertaking  not  to  circulate 
in  future  any  such  letters  during  the  continuance  of  the  licence  (In  re 
Bechstein;  Berridge  v.  Bechstein  (No.  2),  1914,  58  S.  J.  864). 


Contract. 

The  plaintiffs  were  confectionery  manufacturers,  and  the  defendants 
ordered  from  them  confectionery  to  be  delivered  during  August  and 
September,  1914,  for  export.  On  August  10  an  Order  in  Council  pro- 
hibited the  export  of  sugar,  and  on  August  14  the  plaintiffs  cancelled 
the  contract.  On  August  20  the  embargo  on  the  export  of  sugar  was 
removed.  It  was  held  that  a  contract  for  the  sale  of  goods  to  be 
exported  abroad  to  a  neutral  country  is  suspended  only,  and  not  at  once 
dissolved,  by  a  proclamation  made  on  the  outbreak  of  war,  putting  an 
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embargo  on  any  export  of  such  goods,  so  that,  if  the  embargo  is  subse- 
quently removed,  and  the  contract  still  remains  capable  of  performance 
within  a  reasonable  time  in  the  usual  course  of  business,  it  must  be 
performed  {Millar  &  Co.  v.  Taylor  &  Co.,  [1916]  1  K.B.  402;  85  L.  J. 
K.B.  346— C.A.). 

By  two  agreements  dated  respectively  December  14,  1908,  and 
June  20,  1910,  the  plaintiffs,  a  company  incorporated  in  England, 
agreed  to  sell  to  the  defendants,  a  firm  of  metal  merchants  carrying  on 
business  in  Germany,  during  each  of  the  ten  years  1910  to  1919,  both 
inclusive,  the  whole  of  the  production  of  zinc  concentrates  from  a  mine 
at  Broken  Hill,  Australia,  belonging  to  the  plaintiffs.  By  clause  17 
of  the  agreement  of  December  14,  1908,  it  was  provided  that  "  In  the 
event  of  .  .  .  acts  of  God,  .  .  .  force  majeure,  ...  or  in  the  event 
of  any  cause  beyond  the  control  of  either  the  sellers  or  the  buyers 
preventing  or  delaying  the  carrying  out  of  this  agreement  then  this 
agreement  shall  be  suspended  during  the  continuance  of  any  and  every 
such  disability. "  Clause  3  of  the  agreement  of  June  20,  1910,  provided 
that  "  The  sellers  shall  not  so  long  as  this  agreement  shall  be  in  force 
sell  any  zinc  concentrates  to  any  person  or  persons,  firm  or  firms,  cor- 
poration or  corporations,  other  than  the  buyers. "  The  plaintiffs  claimed 
a  declaration  that  the  contract  for  the  supply  of  concentrates  to  the 
defendants  was  dissolved  on  the  outbreak  of  war  between  Great  Britain 
and  Germany  on  August  4,  1914,  on  the  ground  that,  the  defendants 
having  become  alien  enemies,  the  further  performance  of  the  contract 
was  illegal.  The  defendants  contended  that  the  contract  was  suspended 
under  clause  17  of  the  agreement  of  December  14,  1908,  until  the 
termination  of  the  war.  It  was  held  that,  assuming  that  war  was  a 
cause  of  suspension  within  the  meaning  of  clause  17  of  the  agreement 
of  December  14,  1908,  such  suspension  only  related  to  deliveries  of 
concentrates  under  the  contract,  leaving  the  other  provisions  in  force, 
and  that,  as  clause  3  of  the  agreement  of  June  20,  1910,  had  the  effect 
of  prohibiting  the  plaintiffs  from  using  the  products  of  their  mine  for 
the  benefit  of  this  country  after  the  outbreak  of  war,  the  contract  became 
illegal  and  must  be  dissolved.  It  was  held  further  that  the  continued 
existence  of  the  contract  would  also  be  illegal  on  the  ground  that  it 
would  involve  commercial  intercourse  with  the  enemv  {Zinc  Corporation 
V.  Hirsch,  [1916]  1  K.B.  541;  85  L.  J.  K.B.  565— C.  A.). 

The  plaintiffs,  a  British  company,  agreed  to  sell  all  their  pig  iron 
of  a  certain  description  to  the  defendants,  a  German  firm,  who  were  to 
act  as  the  plaintiffs'  sole  agents  for  the  sale  of  the  pig  iron  on  the 
Continent  of  Europe,  and  to  do  their  utmost  in  promoting  its  sale.  The 
plaintiffs  also  agreed  to  refer  all  Continental  purchasers  to  the  defendants 
as  their  sole  agents,  whilst  the  defendants  were  to  take  a  certain 
quantity  of  the  pig  iron  yearly,  but  if  they  failed  to  do  so  they  incurred 
no  liability  beyond  the  loss  of  control  of  the  output.  In  case  of  strikes 
or  stoppage  of  their  works  from  unforeseen  causes  the  plaintiffs  were 
not  bound  to  deliver,  and  during  mobilisation  of  German  military  forces 
the  defendants  were  not  bound  to  take  delivery.  Twelve  months'  notice 
of  discontinuance  might  be  given  by  either  party.  In  an  action  for  a 
declaration  that  the  contract  was  dissolved  on  the  outbreak  of  war 
between  the  United  Kingdom  and  Germany,  it  was  held  that  the 
plaintiffs  were  entitled  to  the  declaration  {Distington  Hematite  Iron  Co. 
V.  Poss>ehl  d  Co.,  [1916]  1  K.B.  811 ;  85  L.  J.  K.B.  919). 

By  a  contract  made  between  the  appellants  and  the  respondents, 
the  respondents  agreed  to  supply  the  appellants  with  a  certain  quantity 
of  iron  ore  of  a  particular  quality,  to  be  delivered  by  instalments  as 
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therein  provided.  The  contract  contained  a  clause  that  "  In  the 
event  of  war,  .  .  .  affecting  the  mines,  .  .  .  from,  .  .  .  which  the 
ore  is  intended  to  be  worked,  .  .  .  this  contract  shall,  at  the  option 
of  the  party  affected,  be  suspended."  Ore  of  the  quality  contracted 
for  could  only  be  obtained  from  certain  mines  in  Spain.  These  mines 
did  a  considerable  trade  with  Germany,  and  as  a  result  of  the  outbreak 
of  the  European  war  this  trade  was  entirely  stopped,  and  in  conse- 
quence the  mines  ceased  working  when  only  a  part  of  the  ore  contracted 
for  had  been  delivered  to  the  appellants,  and  the  respondents  gave 
notice  that  the  contract  was  suspended.  It  was  held  that  the  mines 
were  "  affected  "  by  the  war  within  the  meaning  of  the  clause  in  the 
contract,  and  that  the  respondents  were  entitled  to  suspend  the  con- 
tract, and  were  not  bound  to  appropriate  to  the  performance  of  that 
contract  certain  quantities  of  ore  which  they  had  stored  at  the  port  of 
shipment  {Ebbw  Vale  Steel,  Iron,  and  Coal  Co.  v.  Macleod  &  Co., 
86  L.  J.  K.B.  689;  116  L.  T.  449;  33  T.  L.  E.  268— H.L.). 

A  contract  of  agency  between  a  foreign  company  and  a  British 
company,  resident  in  their  respective  countries,  constituting  the  latter 
company  the  agents  of  the  former  for  the  sale  of  their  machines  in 
this  country,  is  terminated  by  the  outbreak  of  war  between  the  two 
countries.  Further,  a  partnership  between  a  foreign  company  and  a 
British  company,  resident  in  their  respective  countries,  by  virtue  of 
which  they  are  partners  in  carrying  on  in  this  country  the  business  of 
manufacturing  and  selling  certain  goods  under  patents  owned  by  the 
foreign  company,  is  dissolved  by  the  outbreak  of  war  between  the 
two  countries  {Stevenson  &  Sons,  Lim.  v.  Ahtiengesellschaft  fur  Car- 
tonnagen  Industrie,  86  L.  J.  K.B.  516;   [1917]  1  K.B.  842— C.A.). 

Where  a  bill  of  exchange,  drawn  in  England  and  accepted  and 
payable  in  Germany,  but  not  due  till  after  the  outbreak  of  war 
between  England  and  Germany,  has  not  been  presented  or  paid,  and 
by  German  war  legislation  the  date  of  payment  has  been  postponed, 
the  holders  of  the  bill  are  not  entitled  to  require  present  payment  of 
the  bill  by  the  drawers  {In  re  Francke  &  Rasch^  87  L.  J.  Ch.  273; 
[1918]  1  Ch.  470). 

The  owners  of  a  British  ship  chartered  her  in  1913  to  a  Dutch 
company  for  a  term  of  five  years,  to  be  employed  in  lawful  trade.  The 
charterparty  provided  that  in  the  event  of  war  between  the  nation  to 
whose  flag  the  chartered  steamer  belonged  and  any  European  Power 
charterers  and /or  owners  were  to  have  the  option  of  suspending  the 
charter  for  the  time  during  which  hostilities  were  in  progress.  All 
the  shares  in  the  Dutch  company  were  held  by  three  German  com- 
panies. The  company  was  managed  by  two  directors,  who  were 
Germans  and  resided  in  Holland,  but  they  were  subject  to  the  super- 
visory control  of  a  committee  of  Germans  in  Germany.  The  Dutch 
company  existed  only  to  further  the  operations  of  the  three  German 
companies,  and  was  really  nothing  but  a  branch  establishment.  The 
object  of  the  charterparty  was  to  provide  tonnage  for  the  German 
companies.  On  the  outbreak  of  war  between  Great  Britain  and  the 
German  Empire  the  charterers  claimed  to  suspend  the  charterparty. 
The  owners  claimed  a  declaration  that  the  charterparty  had  been  dis- 
solved and  terminated  by  the  outbreak  of  war,  as  the  Dutch  company 
had  made  the  charterparty  as  agents  for  alien  enemies.  It  was  held 
that  the  charterparty  was  for  the  benefit  of  the  enemy,  and  that  the 
outbreak  of  war  made  it  illegal  in  toto,  and  that  it  was  dissolved; 
that  if  the  charterparty  was  merely  suspended  for  the  duration  of  the 
war,   while   assuring   the   benefit  of  the   services  of  the   ship   to   the 
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enemy  at  the  moment  of  its  conclusion,  the  result  would  be  to  prolong 
the  war,  and  to  support  the  enemy  during  the  war  by  enabling  him  to 
maintain  his  commercial  position  during  the  war,  and  to  commit  his 
own  shipping  for  the  purposes  of  his  trade  during  the  war,  and  to 
prevent  his  adversai*y  committing  his  shipping  on  pain  of  being  liable 
for  damages  if  unable  on  the  conclusion  of  peace  to  fulfil  his  charter 
(Clapham  Steamship  Co.  v.  Naamlooze  Vennootschap  Han-dels  en 
Transport  Maatschappij  Vulcaan,  86  L.  J.  K.B.  1439;  [1917]  2  K.B. 
639). 

The  plaintiffs,  a  British  firm,  by  a  contract  in  English  form  made 
in  February,  1912,  agreed  to  sell  to  the  defendants,  an  Austrian  firm, 
a  quantity  of  iron  ore  at  a  price  c.i.f.  to  be  delivered  during  a  period 
ending  in  December,  1915,  in  Austria,  payment  to  be  made  in  cash 
on  receipt  of  invoice  for  each  shipment.  The  contract  contained  a 
suspension  clause  providing  that,  in  case  of  stoppage  of  mines  or  works 
or  of  loss  or  delay  during  transit  owing  to  accidents,  strikes,  lock-outs, 
wars,  civil  commotions,  epidemics,  quarantine,  dangers  of  the  sea, 
or  any  other  cause  beyond  the  control  of  sellers  or  buyers,  deliveries 
might  be  wholly  or  partially  suspended  during  the  continuance  of  the 
same  without  liability,  the  buyers  undertaking  to  receive  any  quantities 
for  which  the  sellers  might  have  engaged  freight  before  receiving  advice 
of  such  stoppage.  An  arbitration  clause  in  the  contract  provided 
that  any  dispute  arising  thereout  was  to  be  referred  to  arbitrators  in 
London.  After  a  portion  of  the  ore  had  been  delivered  war  was 
declared  between  Great  Britain  and  Austria-Hungary,  and  the  plain- 
tiffs brought  this  action  asking  for  a  declaration  that  the  contract  was 
dissolved  on  the  outbreak  of  war.  It  was  held  by  McCardie,  J.,  that 
the  contract  was  dissolved  as  from  the  date  of  the  declaration  of  war 
on  the  grounds  (1)  that  the  present  war  was  not  provided  for  by  the 
suspension  clause;  (2)  that,  assuming  that  it  was  provided  for,  the 
clause  only  provided  for  postponement  of  deliveries  until  the  end  of 
the  war,  leaving  the  other  terms  of  the  contract,  including  the  arbitra- 
tion clause,  in  force  during  the  war,  thus  requiring  intercoiu-se  between 
the  parties,  which  was  prohibited;  (3)  that,  assuming  that  the  clause 
operated  to  postpone  all  contractual  rights  and  duties  until  the  end 
of  the  war,  the  alteration  caused  by  the  war  was  never  within  the 
contemplation  of  the  parties  to  the  contract,  and,  consequently,  it  was 
an  implied  term  thereof  that  in  such  case  the  contract  should  cease; 
and  (4),  on  the  last-mentioned  assumption,  on  the  ground  of  public 
policy  (Naylor,  Benzon  (&  Co.  v.  Krainische  Industrie  Gesellschaft, 
87  L.  J.  K.B.  1066;  [1918]  2  K.B.  486— C. A.). 

Impressment. 

The  plaintiffs  delivered  to  the  defendants  a  motor  chassis  under  a 
hire-purchase  agreement,  by  which  the  property  in  the  chassis  was  to 
remain  in  the  plaintiffs  until  payment  had  been  made  in  full.  Payment 
was  to  be  made  in  three  instalments,  subject  to  the  defendants'  right 
to  pay  in  full  at  any  time.  The  defendants  fitted  the  chassis  with  a 
body,  and,  after  two  instalments  had  been  paid,  the  War  Office 
impressed  the  lorry  and  paid  compensation  to  the  defendants.  In  an 
action  by  the  plaintiffs  against  the  defendants  to  recover  a  proportion 
of  the  compensation,  it  was  held  that  the  plaintiffs  were  entitled  to  an 
amount  equal  to  that  of  the  last  instalment,  together  with  interest 
{British  Berna  Motor  Lorries  v.  Inter-Transport  Co.,  1915, 
31  T.  L.  E.  200). 
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Licensing. 

An  application  was  made  by  a  limited  company  for  the  renewal 
of  a  music  licence  under  the  Disorderly  Houses  Act,  1751,  or  for  the 
renewal  of  a  cinematograph  licence  under  the  Cinematograph  Act,  1909. 
Some  of  the  directors  and  the  majority  of  the  shareholders  are  alien 
enemies.  It  was  held  that  the  licensing  authority  had  a  discretion  to 
refuse  the  renewal  {R.  v.  London  County  Council;  Ex  -parte  London 
and  Provincial  Electric  Theatres,  [1915]  2  K.B.  466;  31  T.  L.  E.  329 
— C.A.). 

Prerogative. 

The  Crown  has  power  in  time  of  war  to  requisition  lands  and  build- 
ings which  are  necessary  for  the  defence  of  the  realm  without  making 
any  compensation  therefor,  both  under  the  King's  prerogative  and  also 
under  the  Defenoe  of  the  Eealm  (Consolidation)  Act,  1914,  and  the 
regulations  made  thereunder  {In  re  X's  Petition  of  Right,  [1915]  3  K.B. 
649;  84  L.  J.  K.B.  1961— C. A.).  In  the  House  of  Lords  the  appeal 
was  withdrawn  on  terms,  115  L.  T.  419;  60  S.  J.  694;  32  T.  L.  E.  699. 


Probate. 

Where  the  executors  and  residuary  legatees  named  in  a  will  of  a 
British  subject  were  alien  enemies,  a  general  grant  of  administration, 
with  the  will  annexed,  under  sec.  73  of  the  Court  of  Probate  Act,  1857, 
was  made  to  the  attorney  appointed  by  the  executors  before  outbreak 
of  the  war,  with  directions  not  to  distribute  the  estate  without  the 
leave  of  a  Eegistrar  {In  the  Estate  of  Koenigs,  1914,  59  S.  J.  130). 
See,  however.  In  the  Estate  of  Schiff,  infra. 

Where  the  next-of-kin  of  a  deceased  intestate  are  alien  enemies,  the 
Public  Trustee  is  the  proper  person  to  take  the  grant  of  administration 
to  the  deceased's  estate.  In  the  Estate  of  Koenigs  (59  S.  J.  130)  not 
followed  {In  the  Estate  of  Schiff,  [1915]  P.  86;  84  L.  J.  P.  79; 
59  S.  J.  303). 

Procedure. 

The  plaintiffs  were  English  solicitors  and  the  defendants  were 
bankers  in  Berlin.  The  plaintiffs  had. an  account  with  the  Berlin  office 
of  the  defendants,  who  had  also  a  branch  in  London.  On  August  1 
the  plaintiffs  had  a  credit  balance.  On  August  4  war  broke  out  between 
England  and  Germany.  On  August  10  a  licence  under  the  Aliens 
Eestriction  Act,  1914,  was  issued  to  the  branch  to  carry  on  business. 
On  August  27  the  plaintiffs  issued  a  writ  for  the  amount  of  the  balance 
and  it  was  served  on  the  branch,  and  an  appearance  was  entered  by 
the  defendants.  It  was  held  that  the  service  was  good,  and  as  it  was  no 
answer  to  the  claim  to  say  that  it  could  not  be  discharged  by  the  branch 
the  plaintiffs  were  entitled  to  judgment.  Leave  to  issue  execution  was 
unnecessary  as  the  Courts  (Emergency  Powers)  Act,  1914,  post,  p.  536, 
does  not  apply  to  proceedings  against  alien  enemies  {Leader,  Plunkett 
and  Leader  v.  Disconto-Gesellschaft,  1914,  59  S.  J.  147 ;  31  T.  L.  E.  83). 
Later  on,  on  obtaining  judgment,  the  plaintiffs  sought  to  levy  execution 
on  the  property  of  the  branch.  It  appearing  that  the  licence  to  the 
branch  to  carry  on  business  was  on  condition  that  any  assets  of  the 
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bank's  which  might  remain  undistributed  after  their  liabilities  had,  so 
far  as  possible  in  the  circumstances,  been  discharged,  should  be 
deposited  with  the  Bank  of  England  to  the  order  of  the  Treasury,  it  was 
held  that  all  proceedings  under  the  writ  of  fi.  fa.  must  be  stayed,  [1915] 
3  K.B.  154;  84  L.  J.  K.B.  1806— C. A. 


Shipping. 

The  plaintiffs,  who  were  a  Japanese  company  carrying  on  business 
in  London  and  also  at  Antwerp,  were  insured  by  a  non-marine  Lloyd's 
policy  for  a  period  of  three  months  from  August  4,  1914,  "against  loss 
of  or  damage  to  timber  at  Antwerp  directly  caused  by  .  .  .  war  .  ;  . 
military  or  usurped  power."  The  policy  also  provided  that  no  claim 
was  to  attach  for  delay  or  loss  of  market.  The  city  of  Antwerp  was 
occupied  by  the  German  Army  on  October  9,  1914,  during  the  currency 
of  the  policy,  and  the  plaintiffs  were  unable  to  deal  with  the  timber  or 
to  sell  it,  and  it  remained  under  the  custody  and  control  of  the  plaintiffs' 
agent  in  the  same  warehouse  at  Antwerp  as  that  in  which  it  was  stored 
when  the  policy  was  taken  out.  On  November  3,  1914,  when  the  policy 
expired,  the  timber  was  still  intact,  although  there  was  considerable 
risk  that  the  Germans  might  seize  it  for  military  purposes,  giving 
receipts  for  it  of  doubtful  value.  The  plaintiffs  sued  one  of  the  under- 
writers on  the  policy,  alleging  that  the  timber  had  become  a  total  and /or 
a  constructive  total  loss,  and  that  they  had  given  notice  of  abandon- 
ment. It  was  held  that,  although  there  cannot  be  a  constructive  loss 
under  a  policy  which  is  not  a  policy  of  marine  insurance,  yet  the  Court, 
in  considering  whether  there  has  been  a  loss  under  such  a  policy,  will 
take  into  account  considerations  similar  to  those  which  would  be  taken 
into  account  in  determining  a  question  of  constructive  total  loss  under 
a  policy  of  marine  insurance  (MHsui  &  Co.  v.  Mumford,  [1915]  2  K.B. 
27;  84  L.  J.  K.B.  514;  31  T.  L.  E.  144). 

In  the  above  case  it  was  also  held  that  the  fact  that  Antwerp  had 
become  alien  territory  through  its  occupation  by  the  Germans,  and  that 
the  plaintiffs  were  in  consequence  forbidden  to  have  any  business  rela- 
tions with  people  in  Antwerp,  did  not  constitute  a  loss  of  the  timber 
within  the  policy,  and  that,  as  the  timber  had  not  in  fact  been  seized 
by  the  Germans  during  the  currency  of  the  policy,  the  actions  failed. 

The  plaintiffs  were  seamen  on  a  steamer  belonging  to  the  defendants, 
and  after  war  broke  out  between  Great  Britain  and  Germany  they 
declined,  owing  to  war  risks,  to  proceed  to  sea  froni  a  port  in  Texas, 
where  the  vessel  then  was,  unless  they  received  higher  wages  than  those 
fixed  by  their  articles.  The  captain  accordingly  agreed  to  pay  them 
extra  remuneration.  It  was  held  that  as  the  war  risks  to  which  the 
vessel  was  in  fact  exposed  were  not  contemplated  when  the  original 
bargain  was  made  the  captain  had 'implied  authority  to  make  the  con- 
tract on  behalf  of  the  owners  {Liston  v.  "  Carpathian  "  {Owners), 
[1915]  2  K.B.  42;  84  L.  J.  K.B.  1135;  31  T.  L.  E.  226). 

Upon  the  arrival  of  a  German  ship  at  Cardiff,  the  plaintiffs,  who  were 
agents  for  the  ship,  took  from  the  master,  in  accordance  with  the 
universal  practice  at  the  port,  a  document  authorising  them  to  collect 
the  freight  on  certain  timber,  which  formed  a  part  of  the  cargo  and  was 
consigned  to  the  defendants.  Notice  of  assignment  had  been  given  to 
the  defendants.  It  was  held  that  the  plaintiffs  were  not  entitled  to 
recover  the  freight  from  the  defendants,  as  the  above  document  was 
not  an  assignment  {Harpur  &Co.v.  Bland  dCo.,  1915,  31  T.  L.  E.  116). 
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Charterers  who  had  chartered  a  vessel  for  a  voyage  from  B.  to  A. 
asked  the  shipowners  to  allow  the  vessel  to  proceed  to  P.  instead  of 
to  A.  At  the  time  of  making  this  request  the  charterers  knew  that 
before  they  could  send  the  ship  to  P.  with  the  cargo  on  board  a  permis- 
sion from  the  British  Government  was  required;  but  they  did  not 
communicate  this  fact  to  the  shipowners,  who  did  not  know,  and  could 
not  reasonably  have  known,  that  such  permission  was  necessary.  The 
ship  was  delayed  for  twenty-two  days  while  the  charterers  endeavoured 
to  obtain  the  permission,  which  in  the  end  they  failed  to  do;  and  she 
eventually  proceeded,  as  originally  arranged,  to  A.  It  was  held  that 
in  these  circumstances  the  charterers  had  been  guilty  of  a  breach  of 
duty  towards  the  shipowners,  and  were  liable  to  them  in  damages  in 
respect  of  the  delay  caused  to  a  vessel  {Mitchell,  Cotts  &  Co.  v.  Steel 
Bros.  &  Co.,  [1916]  2  K.B.  610;  85  L.  J.  K.B.  1747). 

The  plaintiffs  were  the  holders  of  two  bills  of  lading  under  which  a 
quantity  of  wool  was  shipped  at  Napier,  New  Zealand,  in  one  of  the 
defendants'  steamships  for  carriage  to  London.  After  the  plaintiffs' 
goods  had  been  shipped,  the  defendants  took  on  board  a  parcel  of  frozen 
meat  for  conveyance  to  Havre,  which  is  not  one  of  their  usual  ports  of 
call.  When  the  vessel  was  about  seven  miles  off  Havre  she  was 
torpedoed  by  a  German  submarine,  and  sank  with  her  cargo.  Clauses 
in  the  bills  of  lading  provided  for  "  liberty  on  the  way  to  London  to 
call  and  stay  at  any  intermediate  port  ...  to  discharge  or  take  on 
board  passengers,  cargo,  coal  or  other  supplies,"  and  that  the  owners 
were  "  to  be  at  liberty  to  carry  the  goods  to  their  port  of  destination  by 
the  above  or  other  steamer  or  steamers  .  .  .  either  belonging  to  them- 
selves or  to  other  persons,  proceeding  by  any  rout-e,  and  whether  directly 
or  indirectly  to  such  port,  and  in  so  doing  to  carry  the  goods  beyond 
their  port  of  destination,  and  to  tranship  or  land  and  store  the  goods 
either  on  shore  or  afloat  and  re-ship  and  forward  the  same  at  the  owners' 
expense,  but  at  merchant's  risk."  There  was  also  an  exceptions  clause 
of  {inter  alia)  the  King's  enemies.  In  an  action  by  the  plaintiffs  to 
recover  from  the  defendants  the  value  of  the  wool,  it  was  held  that, 
inasmuch  as  the  usual  ports  of  call  for  the  defendants'  line  had  become 
well  known,  and  did  not  include  Havre,  that  port  was  not  an  "  inter- 
mediate port  "  within  the  meaning  of  the  liberty  reserved  by  the  bills 
of  lading,  and  that  there  had  therefore  been  an  unjustifiable  deviation, 
and  that  as  the  defendants  were  committing  a  breach  of  contract  at 
the  time  when  the  loss  occurred,  they  were  not  entitled  to  rely  upon 
the  exception  of  the  King's  enemies,  but  were  liable  as  common  carriers 
for  the  loss  of  the  goods  {Moirison  &  Co.  v.  Shaw,  Savill,  and  Albion  Co., 
[1916]  2  K.B.  783;  86  L.  J.  K.B.  97— C. A.). 

The  plaintiffs,  who  carried  on  business  in  London  as  dealers  in 
jewellery,  insured  their  stock  of  jewellery  for  a  year  from  January  8, 
1914,  with  the  defendant  by  a  non-marine  policy  against  "  loss  of  or 
damage  or  misfortune  to  the  property  .  .  .  arising  from  any  cause 
whatsoever  "  whilst  the  goods  were  in  the  United  Kingdom,  or  any 
country  in  Europe  (Spain  and  Russia  excepted),  and  in  transit  from 
any  port  in  the  United  Kingdom  to  any  other  port  in  the  United 
Kingdom  or  Europe.  In  June  and  July,  1914,  before  the  outbreak  of 
war,  the  plaintiffs  consigned  certain  of  the  jewellery  insured  on  sale 
or  return  to  trade  customers  in  Frankfort  and  Brussels,  the  jewellery 
to  remain  the  property  of  the  plaintiffs  until  invoiced  by  them. 
According  to  the  usual  course  of  business,  the  consignees  had  a  limited 
period  within  which  to  sell  the  goods.  War  broke  out  between 
Germany  and  the  United  Kingdom  on  August  4,  1914,  Brussels  was 
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occupied  by  the  Germans  on  August  20,  1914  and  the  plaintiffs  were 
consequently  unable  to  recover  possession  of  the  jewellery.  There 
was  no  evidence  as  to  what  had  become  of  the  jewellery  consigned  to 
Frankfort ;  but  the  jewellery  consigned  to  Brussels  had  been  placed 
by  the  consignees  in  a  bank  for  custody,  and  there  was  no  evidence 
that  it  had  not  remained  in  the  bank.  It  was  held  that  the  policy 
was  on  the  jewellery  itself,  and  not  on  a  commercial  adventure,  and 
that  there  was  no  sufficient  evidence  that  there  had  been  a  loss  of  the 
jewellery  under  the  policy  (Moore  v.  Evans,  62  S.  J.  69;  34  T.  L.  R.  51 
— H.L.). 

.    Treason. 

The  appellant,  who  was  born  in  Germany  but  had  become  naturalised 
in  this  country  and  was  German  Consul  at  Sunderland,  took  steps  on 
August  5,  the  day  after  the  outbreak  of  war  between  England  and 
Germany,  to  assist  German  subjects  to  return  to  Germany  in  order 
that  they  might  perform  military  duties  when  they  arrived  in  their  own 
country.  On  the  same  day,  in  pursuance  of  an  Order  in  Council  made 
under  the  Aliens  Restriction  Act,  1914,  a  notice  was  issued  by  order 
of  the  Home  Secretary  limiting  the  time  of  departure  of  alien  enemies 
from  this  country  to  the  period  between  that  date  and  August  11.  The 
appellant  was  indicted  for  high  treason,  and  there  was  evidence  at  the 
trial  that  at  some  time  on  August  5  he  knew  that  war  had  begun.  The 
appellant  knew  nothing  of  the  Aliens  Restriction  Act,  1914,  or  of  the 
Order  in  Council,  but  he  stated  in  evidence  that  he  believed  that  there 
was  a  rule  of  international  law  which  gave  a  margin  of  time  for  alien 
enemies  to  leave,  even  if  they  were  going  to  perform  military  service. 
The  appellant  was  convicted.  It  was  held  that  the  conviction  must 
be  quashed,  as  the  jury  had  not  been  directed  that  in  order  to  convict 
they  must  be  satisfied  that  the  appellant  was  guided  by  an  evil  intention 
of  aiding  and  comforting  the  King's  enemies,  and  that  his  object  was 
not  merely  to  carry  out  his  duty  by  assisting  German  subjects  to  return 
to  their  own  country  without  injuring  this  country's  interests  (jR.  v. 
Ahlers,  [1915]  1  K.B.  616 ;  84  L.  J.  K.B.  901 ;  31  T.  L.  R.  141— C.C.A.). 


Workmen's  Compensation. 

The  master  of  a  steam  trawler  proceeding  upon  a  fishing  voyage  was 
warned  by  the  Admiralty  of  an  enemy's  mine  field,  and  directed  to  steer 
a  roundabout  course  which  would  avoid  it.  In  spite  of  these  instruc- 
tions he  steered  an  easterly  course  directly  through  the  mine  field 
towards  his  fishing  ground.  While  the  vessel  was  in  the  mine  field  he 
saw  some  mines,  which  he  buoyed,  and  then  steered  southward  to  warn 
some  warships,  which  he  saw  in  that  direction,  of  the  mines.  While  on 
this  course  the  vessel  struck  another  mine  and  was  blown  up.  The 
chief  engineer  was  severely  injured  by  the  explosion,  and  claimed  com- 
pensation. He  was  unaware  of  the  Admiralty  instructions.  It  was 
held  that  the  injury  was  caused  by  "  accident,"  and  that,  as  it  hap- 
pened while  the  engineer  was  carrying  out  the  lawful  orders  of  the 
master,  it  arose  ' '  out  of  and  in  the  course  of  ' '  the  employment  within 
sec.  1,  sub-sec.  1  of  the  Workmen's  Compensation  Act,  1906  (Risdale 
V.  "  Kilmarnock  "  (Owners),  [1915]  1  K.B.  503;  84  L.  J.  K.B.  298-— 
C.A.). 
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565.     .     On  the  subject  Who  are  Enemies,  refer  to  Alien,  ante. 

566.     .     On   the   subject   of   Trading   with   the   Enemy,   see 

Appendix,  post. 

601.  Wasting  Securities. — A  testator's  will  empowered  his 
trustees  to  permit  any  personal  estate  invested  at  his  decease  upon  any 
stocks,  funds,  and  securities  yielding  income  to  continue  in  the  same 
state  of  investment  so  long  as  they  should  think  fit.  It  was  held 
that  the  tenants  for  life  were  entitled  to  receive  and  enjoy  in  specie  all 
the  dividends  arising  from  the  retained  investments,  although  they 
were  of  a  wasting  nature  {In  re  Inman;  Inman  v.  Inman,  [1915]  1  Oh. 
187;  84  L.  J.  Ch.  309;  59  S.  J.  161). 

605.  Watercourse. — A  riparian  proprietor  being  entitled  to  have 
the  water  of  the  stream  on  the  banks  of  which  his  property  lies  flow 
down  to  his  property  as  it  has  been  accustomed  to  flow,  subject  to  the 
ordinary  use  of  the  water  by  the  upper  proprietor,  the  upper  proprietor 
is  not  entitled  to  use  the  water  for  the  purpose  of  supplying  it  to 
undertakings  not  carried  on  upon  his  riparian  property,  if  by  so  doing 
he  sensibly  affects  the  flow  of  water  to  the  lower  proprietor,  and  it  is 
no  defence  to  say  that  the  loss  which  he  will  suffer  by  being  restrained 
in  his  use  of  the  water  is  disproportionate  to  any  loss  caused  to  the 
lower  proprietor  by  his  wrongful  act  [Stollmeyer  v.  Trinidad  Lake 
Petroleum  Co.,  87  L.  J.  P.O.  77;  [1918]  A.C.  485— P.O.). 

605.     .     Where  the  rights  of  a  lower  riparian  proprietor  in  the 

unpolluted  flow  of  water  in  a  .watercourse  have  been  violated  by  an 
upper  riparian  proprietor  in  the  course  of  working  his  lands,  the  grant 
of  an  injunction  is  the  proper  remedy;  but  where  it  appears  that  the 
loss  to  the  upper  proprietor  will  be  out  of  all  proportion  to  the  gain 
of  the  lower  proprietor  the  injunction  should  be  suspended  for  a  period 
sufficient  to  enable  the  upper  proprietor  to  carry  out  such  works  as 
may  be  necessary  for  removing  the  cause  of  complaint,  upon  his  under- 
taking to  pay  from  time  to  time  such  pecuniary  damages  as  the  Court 
may  find  to  have  been  caused  to  the  lower  proprietor  {Stollmeyer  v. 
Petroleum  Development  Co.,  87  L.  J.  P.O.  83;  [1918]  A.C.  498  n.— 
P.C). 

611.  Water  Supply. — Bristol  Guardians  v.  Bristol  Waterworks 
Co.,  [1912]  1  Ch.  846;  81  L.  J.  Ch.  608,  [Supp.  13,  p.  687],  was 
affirmed,  [1914]  A.C.  379;  83  L.  J.  Ch.  393— H.L. 

614.     .     The  special  Act  of  the  appellant  company  by  sec.  2 

incorporated  the  Waterworks  Clauses  Act,  1847,  "except  where 
expressly  varied  by"  the  special  Act,  and  sec.  49  of  the  special  Act 
provided  that  the  company  should  supply  water  at  rates  not  exceeding 
the  yearly  rates  thereinafter  specified — namely,  where  the  gross  esti- 
mated annual  rental  of  the  premises  supplied  should  not  exceed  a  certain 
amount,  at  a  rate  per  cent,  per  annum  not  exceeding  a  specified  sum. 
It  was  held  that  sec.  49  of  the  special  Act  expressly  varied  sec.  68  of 
the  general  Act,  and  that  the  water  rate  per  cent,  per  annum  was  to  be 
calculated  upon  the  gross  estimated  annual  rental  {Woking  Water  and 
Gas  Co.  V.  Parker,  [1916]  1  K.B.  473;  85  L.  J.  K.B.  876— D,). 

615.     .     A  water  company  cut  off  the  supply  to  certain  houses 

for  non-payment  of  the  wat^r  rate,  and  refused,  on  tender  of  the  rate, 
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to  restore  the  supply  until  the  owner  complied  with  the  company's 
regulations  as  to  having  a  service  pipe  for  each  house.  It  was  held 
that  the  company  were  bound  to  restore  the  status  quo  ante  before  they 
were  entitled  to  exercise  the  rights  given  them  by  their  regulations  and 
their  special  Water  Order,  and  that  they  were  liable  to  a  penalty  under 
sec.  5  of  the  Water  Companies  (Kegulation  of  Powers)  Act,  1887 
(50  &  51  Vict.  c.  21),  for  cutting  off  the  supply  {South  Western  Suburban 
Water  Go.  v.  Hardy,  1914,  109  L.  T.  169;  77  J.  P.  283). 

618.  .  A  local  authority  covenanted  to  supply  a  small  farm- 
house with  a  reasonable  supply  of  water  free  of  charge.  The  house 
was  so  altered  and  enlarged  that  the  identity  of  the  old  building  was 
lost,  and  the  measure  of  what  would  have  been  a  reasonable  supply  at 
the  date  of  the  contract  no  longer  ascertainable.  It  was  held  that  the 
covenant  was  no  longer  binding  {Hadham  Rural  Council  v.  Crallan, 
[1914]  2  Ch.  138;  83  L.  J.  Ch.  717). 

622.     .     Metropolitan  Water  Board  v.  Avery,  [1913]  2  K.B. 

257;  82  L.  J.  K.B.  562,  [Supp.  13,  p.  688],  was  affirmed,  [1914] 
A.C.  118;  83  L.  J.  K.B.  178— H.L.  That  case  was,  however,  dis- 
tinguished in  Oddenino  v.  Metropolitan  Water  Board,  [1914]  2  Ch.  734; 
84  L.  J.  Ch.  102,  where  it  was  held  that  under  sec.  20  of  the  Metro- 
politan Water  Board  (Charges)  Act,  1907  (by  which  the  Board  is  not 
bound  to  * '  afford  a  supply  of  water  otherwise  than  by  measure  to  any 
house  or  building  whereof  any  part  is  used  for  any  trade  or  manufactur- 
ing purpose  for  which  water  is  used  "),  the  Board  was  not  bound  to 
supply  water  to  a  restaurant  otherwise  than  by  measure. 

622.     .     Under  powers  conferred  by  sec.  61  (1)  and  sec.  96  (6) 

of  the  Metropolitan  Water  Board  (Various  Powers)  Act,  1907  (7  Edw.  7. 
c.  clxxi.),  the  Board  was  held  entitled  to  lay  a  main  under  land  belong- 
ing to  a  railway  company  without  acquiring  an  easement  in  respect  of 
such  land  {In  re  Metropolitan  Water  Board  and  London,  Brighton,  and 
South  Coast  Railway,  [1915]  2  K.B.  297;  84  L.  J.  K.B.  1216— C.A.). 

622.     .     The  Ilkeston  and  Heanor  Water  Act,  1901,  provided 

by  sec.  80  that  the  constituent  authority  should,  at  the  request  of 
the  occupier  of  any  dwelling-house,  furnish  a  sufficient  supply  of 
water  for  domestic  purposes  at  certain  specified  rates.  The  Act 
further  provided  by  see.  83  that  the  constituent  authority  should  not 
be  bound  to  supply  water  otherwise  than  by  measure  to  any  building 
used  partly  as  a  dwelling-house  and  partly  for  trade  purposes.  The 
occupier  of  a  dwelling-house,  who  carried  on  the  trade  of  a  beerhouse 
keeper  on  the  premises,  claimed  that  he  was  entitled  to  a  supply  of 
water  to  his  premises  for  domestic  purposes  at  the  appropriate  rate. 
It  was  held  that  the  water  authority  was  not  bound  to  supply  water 
to  the  premises  otherwise  than  by  measure,  notwithstanding  that  the 
water  was  used  solely  for  domestic  purposes  {Bairett  v.  Ilkeston  Cor- 
poration, 86  L.  J.  K.B.  919;  [1917]  1  K.B.  827). 

634.  Way  (Rights  of). — As  to  the  evidence  necessary  to  support 
a  presumption  to  dedicate  a  public  right  of  way,  see  Thornhill  v. 
Weeks  {No.  3),  [1915]  1  Ch.  106;  84  L.  J.  Ch.  282;  78  J.  P.  154; 
12  L.  G.  E.  597). 

634.     .     White  v.  Grand  Hotel,  Eastbourne,  [1913]  1  Ch.  113; 

82  L.  J.  Ch.  57,  [Supp.  13,  p.  688],  was  affirmed  sub  nom.  Grand  Hotel, 
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Eastbouime  v.  White,  110  L.  T.  209 — H.L.,  but  varied  by  a  declaration 
that  the  way  of  which  the  hotel  was  entitled  to  the  right  was  to 
correspond  in  width  and  position  with  the  original  grant. 

637.     .     The  putting  up  of  a  gate  across  a  private  way  is  not 

neces-sarily  a  substantial  interference  with  the  right  of  way,  if  without 
a  lock  and  kept  open  during  reasonable  hours  of  user  {Pettey  v.  Parsons, 
[1914]  2  Ch.  653;  30  T.  L.  E.  655— C. A.). 

653.  Whipping. — Where  a  male  person  under  16  has  been  com- 
mitted to  a  place  of  detention  in  lieu  of  imprisonment  under  sec.  106 
of  the  Children  Act,  1908,  he  may  nevertheless  be  sentenced  to  whipping 
under  see.  4  of  the  Larceny  Act,  1861.  The  person  to  execute  the 
sentence  is  the  sheriff  or  his  deputy  appointed  for  that  purpose  {R.  v. 
Lydford,  [1914]  2  K.B.  378;  83  L.  J.  K.B.  589— C.C.A.). 

653.     .     The  right  of  a  Court  at  common  law  to  order  whipping 

for  misdemeanour  has  been  taken  away  by  the  Criminal  Justice 
Administration  Act,  1914,  whicih  provides  that  no  person  shall  be 
sentenced  to  be  whipped  otherwise  than  under  a  statutory  enactment 
(sec.  36  (2)). 

654.  .  No  Court  (whether  of  summary  jurisdiction  or  other- 
wise) may  now  sentence  a  person  to  be  whipped  more  than  once  for 
any  offence — the  Criminal  Justice  Administration  Act,  1914,  sec.  36  (1). 
This  repeals  the  exceptions  to  sec.  2  of  the  Whipping  Act,  1862 
{e.g.  that  contained  in  the  Garrotters  Act,  1863,  26  &  27  Vict.  c.  44). 

667,  Wills. — A  lieutenant,  who  was  mortally  wounded  by  a  fanatic 
in  camp  at  a  time  when  he  was  engaged  with  his  regiment  in  delimita- 
tion operations  shortly  after  a  frontier  expedition,  dictated  his  will  while 
actually  dying.  It  was  held  that  he  was  on  "  actual  military  service  " 
within  the  meaning  of  sec.  11  of  the  Wills  Act,  1837,  for  the  purpose 
of  making  a  soldier's  will.  A  soldier's  will  made  under  sec.  11  of  the 
Wills  Act,  1837,  and  requiring  no  attestation,  was  in  fact  attested  by 
two  persons,  to  one  of  whom  a  gift  had  been  made  in  the  will  by  the 
soldier  testator.  It  was  held  that  sec.  15  of  the  Wills  Act,  1837,  did 
not  apply  to  a  will  so  made,  and  that  the  gift  was  valid  (In  re  Limond; 
Limond  v.  Cunliffe,  [1915]  2  Ch.  240;  84  L.  J.  Ch.  833). 

667.     .     The  Wills  (Soldiers  and  Sailors)  Act,  1918,  provides 

with  reference  to  sec.  11  of  the  Wills  Act,  1837,  that  it  authorises 
and  always  has  authorised  any  soldier  being  in  actual  military  service, 
or  any  mariner  or  seaman  being  at  sea,  to  dispose  of  his  personal 
estate  as  he  might  have  done  before  the  passing  of  that  i\ct,  though 
under  the  age  of  twenty-one  years  (sec.  1);  that  it  shall  extend  to  any 
member  of  His  Majesty's  naval  or  marine  forces  not  only  when  he 
is  at  sea  but  also  when  he  is  so  circumstanced  that  if  he  were  a  soldier 
he  would  be  in  actual  military  service  within  the  meaning  of  that 
sectioai  (sec.  2) ;  that  a  testamentary  disposition  of  any  real  estate  in 
England  or  Ireland  made  by  a  person  to  whom  that  section  applies, 
and  who  dies  after  the  passing  of  this  Act,  shall,  notwithstanding  that 
the  person  making  the  disposition  was  at  the  time  of  making  it  under 
twenty-one  years  of  age  or  that  the  disposition  has  not  been  made  in 
such  manner  or  form  as  was  at  the  passing  of  this  Act  required  by 
law,  be  valid  in  any  case  where  the  person  making  the  disposition  was 
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of  such  age  and  the  disposition  has  been  made  in  such  manner  and 
form  that  if  the  disposition  had  been  a  disposition  of  personal  estate 
made  by  such  a  person  domiciled  in  England  or  Ireland  it  would  have 
been  valid  (sec.  3  (1) ) ;  that  a  testamentary  disposition  of  any  heritable 
property  in  Scotland  made  after  the  passing  of  this  Act  by  a  person  to 
whom  that  section  applies  or  to  whom  it  would  apply  if  he  were 
domiciled  in  England,  shall  not  be  invalid  by  reason  only  of  the  fact 
that  such  person  is  under  twenty-one  years  of  age,  provided  always  that 
he  is  of  such  age  that  he  could,  if  domiciled  in  Scotland,  have  made  a 
valid  testamentary  disposition  of  movable  property  (sec.  3  (2));  that 
where  any  person  dies  after  the  passing  of  this  Act  having  made  a  will 
which  is,  or  which,  if  it  had  been  a  disposition  of  property,  would 
have  been  rendered  valid  by  that  section  any  appointment  contained 
in  that  will  6f  any  person  as  guardian  of  the  infant  children  of  the 
testator  shall  be  of  full  force  and  effect  (sec.  4);  and  that  for  the  pur- 
poses of  that  section  and  this  Act  the  expression  "  soldier  "  includes 
a  member  of  the  Air  Force,  and  references  in  this  Act  to  the  said 
section  include  a  reference  to  that  section  as  explained  and  extended 
by  this  Act  (sec.  5  (2) ). 

667.     .     A  general  testamentary  power  of  appointment  over 

personalty  may  be  validly  exercised  by  the  will  of  a  soldier  who,  being 
in  actual  military  service  but  under  the  age  of  twenty-one  years,  validly 
makes  his  will  under  sec.  11  of  the  Wills  Act,  1837,  as  construed  by 
sec.  1  of  the  Wills  (Soldiers  and  Sailors)  Act,  1918,  disposing  of  his 
personal  estate,  for  sees.  11  and  27  of  the  Wills  Act,  1837,  preserved  to 
soldiers  in  actual  military  service  but  under  the  age  of  twenty-one  years, 
the  power  of  appointing  personal  estate  by  will  which  had  been  taken 
away  from  all  persons  under  that  age  by  sec.  7  of  the  Act  (In  re  Wernher; 
Wernher  v.  Beit  {No.  2),  87  L.  J.  Ch.  372;  [1918]  2  Ch.  82— C. A.). 

667.     .     Where   the   military   authorities   objected   to  probate 

issuing  of  the  whole  of  a  letter  of  a  soldier,  of  which  probate  was  sought 
as  of  a  soldier's  will,  the  Court  directed  that  such  portion  only  of  the 
letter  as  was  testamentary  should  be  retained  and  admitted  to  probate, 
the  remainder  of  the  document  being  ignored  {In  the  goods  of  Hey  wood, 
[1916]  P.  47;  85  L.  J.  P.  24). 

667.     .     There  is  a  distinction  upon  the  wording  of  sec.  11  of 

the  Wills  Act,  1837,  between  the  cases  of  soldiers  and  sailors.  The 
soldier  must  be  on  actual  military  service,  or  as  it  is  called  in 
expeditione.  Whatever  other  circumstances  occur  in  the  case  of  a 
sailor,  he  must  at  all  events  have  been  at  sea  at  some  period  before 
writing  an  unattested  paper  to  secure  for  it  admission  to  probate, 
whether,  at  the  time  of  writing  it,  he  is  actually  on  board  ship  or  not. 
A  member  of  the  Auxiliary  Eoyal  Naval  Sick  Berth  Service  wrote  out 
an  unattested  paper,  expressing  his  testamentary  wishes,  after  receiving 
his  orders,  but  some  time  before  joining  the  ship  which  he  was  subse- 
quently ordered  to  join,  and  in  which  he  was  afterwards  lost  at  sea.  It 
was  held  that  the  paper  was  not  admissible  to  probate,  on  the  ground 
that  at  the  time  of  writing  it  the  deceased  had  not  actually  gone  to  sea 
{In  the  goods  of  Anderson;  Anderson  v.  Downes,  [1916]  P.  49; 
85  L.  J.  P.  21). 

667.     .     A  nurse  employed  by  the  War  Office  on  hospital  ships, 

in   an  interval   during  which   she   was  on  shore  on   leave,    and  after 
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receiving  orders  to  re-embark,  wrote  a  letter  giving  the  person  to  whom 
it  was  addressed  full  liberty  to  deal  with  her  affairs,  and  giving  direc- 
tions as  to  the  disposal  of  her  property.  It  was  held  that  the  letter, 
which  was  unattested,  was  privileged  as  a  soldier's  will  within  the 
meaning  of  sec.  11  of  the  Wills  Act,  1837,  and  that  the  person  to  whom 
it  was  addressed  was  executor  according  to  the  tenor  {In  the  goods  of 
Stanley,  [1916]  P.  192;  85  L.  J.  P.  222). 

667,     .     The  will  of  a  soldier  in  actual  military  service  is,  on 

the  true  construction  of  the  Wills  Act,  1837,  s.  18,  no  exception  to  the 
general  rule  of  law  laid  down  by  the  section,  and  will  be  revoked  by 
the  subsequent .  marriage  of  the  testator  {In  the  goods  of  Wardrop, 
66  L.  J.  P.  37;  [1917]  P.  54). 

667.     .     Having  regard   to  the   provisions   of   the   statute    12 

Car.  c.  24,  s.  8,  a  guardian  of  a  child  cannot  be  appointed  by  an 
unattested  testamentary  paper  sucH  as  a  soldier's  will.  Neither  the 
Statute  of  Frauds  nor  the  Wills  Act,  1837,  gives  power  to  appoint  a 
guardian  by  a  soldier's  will  in  spite  of  the  privilege  accorded  by  those 
statutes  to  soldiers'  wills.  A  direction  in  a  document  of  this  kind  to  a 
trustee  to  deal  with  personal  estate  in  a  particular  way  is  a  valid 
disposition  of  personal  estate  within  the  meaning  of  sec.  11  of  the 
Wills  Act,  1837  {In  the  goods  of  Tollemache,  86  L.  J.  P.  154;  [1917] 
P.  246). 

673,     .     A  testator  by  his  will  in  1901  gave  all  his  coins  to  a 

university  to  be  held  as  a  permanent  collection,  and  200L  for  the 
provision  of  suitable  receptacles,  directing  that  his  trustees  should 
obtain  an  undertaking  that  they  should  be  kept  as  an  entire  and 
permanent  collection,  and  except  with  the  agreement  of  the  principal 
no  duplicate  should  be  sold  or  given  away.  In  January,  1912,  he 
wrote  a  letter  offering  the  collection  to  the  university  upon  the  condi- 
tion that  the  collection  should  be  kept  intact  and  not  sold,  or  any  part 
of  it  exchanged;  and  on  February  7,  1912,  the  university  passed  a 
resolution  accepting  the  offer,  acceding  to  the  conditions.  On 
February  22,  no  delivery  of  the  coins  having  then  been  made,  the 
testator  made  a  codicil,  which,  after  reciting  the  bequest  by  his  will, 
revoked  it,  and  declared  that  he  had  during  his  lifetime  handed  over 
all  the  coins  which  he  intended  to  leave  to  the  university  by  his  will, 
and  revoked  the  bequest  of  the  200L,  and  gave  his  collection  of 
English  and  Roman  coins  to  a  museum.  In  August,  1912,  eleven 
cabinets  of  coins  were  handed  over,  which  contained  a  number  of 
British  and  Roman  coins,  but  not  the  whole  collection  of  foreign 
coins.  On  his  death  in  1914  Roman  and  British  coins  and  foreign 
coins,  both  of  considerable  value  beyond  those  which  had  been 
handed  over,  were  found  at  his  house,  which  the  university  claimed. 
It  was  held  that  the  effect  of  the  codicil  was  to  revoke  the  gift  by  will 
absolutely,  and  that  the  revocation  was  not  merely  conditional  on  the 
statement  that  the  testator  had  handed  over  the  coins  at  the  date  of 
the  codicil  being  true.  It  was  held  also,  that  the  offer  subject  to 
conditions,  and  the  formal  acceptance  of  that  offer  and  conditions,  was 
an  imperfect  gift,  and  not  a  partially  fulfilled  contract  which  could 
be  sued  upon,  as  the  intention  of  the  parties  was  an  act  of  bounty  and 
not  the  creation  of  an  obligation.  Therefore  the  university  were 
entitled  ■  only  to  those  coins  which  had  been  handed  over  to  them  {In 
re  ChurcMll;  Taylor  v.  Manchester  University,  86  L.  J.  Ch.  209; 
[1917]  1  Ch.  206). 
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685,     .     A   testator   who  prepared   his   own   will   provided   in 

it  a  gift  to  his  widow  which  was  expressed  to  be  for  her  sole  use 
during  widowhood,  and  in  the  event  of  her  remarrying  to  the  offspring 
of  the  marriage,  with  a  further  provision  that  in  the  event  of  the  issue 
of  the  marriage  dying  out  the  property  should  go  to  the  next-of-kin  and 
descendants  of  the  family  of  the  testator.  The  will  appointed  no 
executor.  The  only  child  of  the  testator  had  an  only  child  who  died 
in  1887.  The  widow  of  the  testator,  who  had  in  1883,  on  his  death, 
taken  out  administration  with  the  will  annexed  as  universal  legatee  for 
life  or  widowhood,  died  in  1915  without  remarrying,  leaving,  as  was- 
alleged,  the  estate  partly  unadministered.  In  an  action  in  the  Probate 
Division  arising  on  a  contest  for  the  right  of  administration  de  bonis 
non,  with  the  will  of  the  testator  annexed,  between  executrices  of  the 
widow,  who  had  taken  administration  to  the  estate  of  the  child,  and 
the  next-of-kin  of  the  testator,  it  was  held  that  the  child  took  an 
interest  not  vested,  but  merely  contingent  on  his  surviving  the  death 
or  remarriage  of  the  widow,  which  event  was  not  fulfilled,  and  that 
consequently  the  right  to  the  grant,  following  the  interest,  passed  to 
the  next-of-kin  of  the  testator,  and  not  to  the  executrices  of  the  widow 
{In  the  goods  of  Griffiths;  Morgan  v.  Stephens,  86  L.  J.  P.  42;  [1917] 
P.  59). 

686.     .     The  punctuation  in  a  will  may  be  looked  at  for  the 

purpose  of  helping  in  its  construction  (Houston  v.  Burns,  87  L.  J.  P.O. 
99;  [1918]  A.C.  337— H.L.). 

689.     .     On  the  Rule  in  Shelley's  Case  (1  Co.  Kep.  93b),  see 

In  re  Lawrence  (Lord);  Lawrence  v.  Lawrence,  [1915]  1  Ch.  129; 
84  L.  J.  Ch.  273,  where  a  testator  devised  real  estate  "  unto  and  to  the 
use  of  every  son  of  mine  and  his  issue  male  in  succession  so  that  every 
elder  son  and  his  issue  male  be  preferred  to  every  younger  son  and  his 
issue  male  and  that  my  grandsons  respectively  with  their  respective 
male  issue  take  in  succession  according  to  their  respective  seniorities 
and  so  that  every  such  son  and  every  such  grandson  who  shall  be 
begotten  in  my  lifetime  take  an  estate  for  his  life  without  impeach- 
ment of  waste,  with  remainder  to  his  first  and  every  subsequent  son 
successively  according  to  seniority  in  tail  male,  and  that  every  such 
grandson  who  shall  be  begotten  after  my  death  take  an  estate  in  tail 
male  "  with  remainders  over.  It  was  held  that  the  rule  did  not  apply. 
See  also  In  re  Hobhs;  Hobhs  v.  Hobbs,  [1917]  1  Ch.  659;  86  L.  J.  Ch.. 
409— C.A. 

689,     .     A  testator  devised  estates  to  trustees  upon  trust  for 

F.  E.,  his  nephew,  for  life,  and  after  his  decease  in  trust  for  every 
son  of  r.  E.  "  and  his  issue  male  in  succession  so  that  every  elder- 
son  and  his  issue  male  may  be  preferred  to  every  younger  son  and 
his  issue  male,  and  so  that  such  son  may  take  an  estate  for  his  life 
with  remainder  to  his  first  and  every  subsequent  son  successively 
according  to  seniority  in  tail  male."  F.  E.'s  eldest  son,  F.  E.  B.  E., 
was  born  after  the  death  of  the  testator.  It  was  held  that  the  words 
in  the  devise  previously  to  "so  that  "  were  merely  introductory,  and 
that  the  effective  gift  was  in  the  subsequent  words,  and  consequently 
F.  E.  B.  E.  was  given  an  estate  for  life  only,  and  did  not  get  ari^ 
estate  in  tail  under  the  rule  in  Shelley's  Case ;  but  that,  as  F.  E.  B.  E. 
was  born  aft^r  the  death  of  the  testator  and  no  estate  could  be  given 
to  his  son  after  his  life  estate,   the  doctrine  of  cy-pres  applied,   and 
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under  that  doctrine  F.  E.  B.  E.  took  an  estate  in  tail  male  by  implica- 
tion in  remainder  after  his  father's  estate  for  life  {In  re  Elton;  Elton 
V.  Elton,  [1917]  2  Ch.  413;  117  L.  T.  533). 

696.  .  Bowman  v.  Milbank,  1664,  1  Lev.  130,  was  dis- 
tinguished in  In  re  Shepherd;  Mitchell  v.  Loram,  1914,  58  S.  J.  304, 
where  the  words  "  I  give  and  bequeath  unto  all  the  undermentioned 
named,  all  to  be  divided  in  equal  parts,"  were  held  to  include  the  realty. 

699.     .     In  re  Beverly;  Watson  v.  Watson,  [1901]  1  Ch.  681; 

70  L.  J.  Ch.  295,  was  applied,  and  Eraser  v.  Murdoch,  1880,  6  App.  Gas. 
855,  and  In  re  Brooks;  Coles  v.  Davis,  1897,  76  L.  T.  771,  were  dis- 
tinguished in  In  re  Craven;  Watson  v.  Craven,  [1914]  1  Ch.  358; 
83  L.  J.  Ch.  403,  ante,  under  Trusts. 

702.     .     A  testator  bequeathed  his  "  business  and  plant"  to 

X  and  Y  in  equal  shares,  and  proceeded :  "  I  will  that  they  pay  Miss  A. 
lOL  a  week  during  her  life."  It  was  held  that  the  bequest  included 
the  premises,  bank-balance  and  book  debts.  Further,  that  X  and  Y 
were  bound  to  pay  Miss  A.  101.  a  week  out  of  the  assets  of  the  business, 
but  without  personal  liabiHty  {In  re  Hawkins;  Hawkins  v.  Argent, 
1914,  109  L.  T.  969). 

706,     .     There  is  no  rule  of  construction  that  where  a  testator 

makes  a  bequest  to  the  children  of  a  deceased  person,  and  to  his 
knowledge  there  are  no  children  in  existence,  then  grandchildren  will 
take  under  the  bequest,  but  each  will  must  be  construed  on  its 
particular  words  {In  re  Atkinson:  Pybus  v.  Boyd,  87  L.  J.  Ch.  505; 
[1918]  2  Ch.  138). 

709.     .     Under    the    expression    "  cousins    and    half-cousins," 

first  cousins,  first  cousins  once  removed,  and  second  cousins,  were  held 
included  {In  re  Chester;  Servant  v.  Hills,  [1914]  2.Ch.  580;  84  L.  J. 

Ch.  78). 

710.     .     Luxford  v.  Cheeke,  1683,  3  Lev.  125,  &c.  was  followed 

in  In  re  Seaton;  Ellis  v.  Seaton,  [1913]  2  Ch.  614;  83  L.  J.  Ch.  124. 

710.     .     "  Shares  "  were  held  not  to  include  debentures  in  In  re 

Connolly;  Walton  v.  Connolly,  1914,  110  L.  T.  688. 

710.     .     As  to  the  limitation  of  a  general  charge  of  debts  by 

the  subsequent  creation  of  a  special  fund  for  the  purpose,  see  In  re 
Major;  Taylor  v.  Major,  [1914]  1  Ch.  278;  83  L.  J.  Ch.  461. 

710.     .     Testator   gave   his   residuary   estate   in   trust   for   his 

wife  during  her  widowhood,  and  "  after  her  death  or  remarriage  "  in 
trust  for  his  children  living  at  the  decease  of  the  survivor  of  himself 
and  his  wife.  It  was  held  that  a  gift  to  the  children  living  at  the 
remarriage  of  the  widow  was  sufficiently  implied  from  the  express  gift 
to  the  children  living  at  her  decease  {In  re  Warner;  Watts  v.  Silvey, 
87  L.  J.  Ch.  234;  [1918]  1  Ch.  368). 

711.     .     "  Debts  "  were  held  not  to  include  the  apportioned 

part,  accrued  during  the  testator's  lifetime,  of  dividends  declared  after 
his  death  {In  re  Burke;  Wood  v.  Taylor,  [1914]  1  Ir.  E.  81). 
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714.     .     In   re    Pearce;    Alliance    Assurance    Co.    v.    Francis, 

[1913]  2  Ch.  674,  [Supp.  13,  p.  691],  was  affirmed,  [1914]  1  Ch.  254; 

83  L.  J.  Ch.  266 — C.A.,  and  applied  in  In  re  Embury;  Bowyer  v.  Page,. 
1914,  111  L.  T.  275;  58  S.  J.  612.  On  that  case  a  testator  made  a 
bequest  to  his  "  brothers  and  sisters  "  with  a  substitutionary  gift  over 
to  their  issue.  He  had  several  brothers,  and  two  sisters  of  whom  only 
one  was  legitimate.  It  was  held  that  the  Court  could  not  give  adequate 
effect  to  the  use  of  the  plural  term  "  sisters  "  without  including  the 
illegitimate  sister  as  a  persona  designata  under  the  will,  and  that  her 
issue  were  entitled  to  share. 

715.     .     In  re  LamheH;  Corns  v.  Harrison,  [1908]  2  Ch.  117; 

77  L.  J.  Ch.  553,  [Supp.  13,  p.  691],  and  In  re  Metcalfe;  Metcalfe  v. 
Earle,  [1909]  1  Ch.  424;  78  L.  J.  Ch.  308,  [ibid.],  were  followed,  and 
Gorringe  v.  Mahlstedt,  [1907]  A.C.  225;  76  L.  J.  Ch.  527,  [ibid.],  and 
In  re  Cope;  Cross  v.  Cross,  [1908]  2  Ch.  1;  77  L.  J.  Ch.  558,  [ibid.], 
were  distinguished  in  In  re  Williams;  Metcalf  v.  Williams,  [1914] 
2  Ch.  61 ;  83  L.  J.  Ch.  570 — In  that  case  a  will  contained  a  gift  of 
residue  in  trust  for  all  the  children  of  the  testator  living  at  his  death 
who  should  attain  twenty-one,  or  being  daughters  should  attain  that  age 
or  marry,  in  equal  shares,  with  a  proviso  "that  if  any  child  of  me  shall 
die  in  my  lifetime  leaving  a  child  or  children  who  shall  survive  me  and 
being  a  son  or  sons  shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall  attain  that  age  or  marry,  then  and  in  such 
case  the  last  mentioned  child  or  children  shall  t>ake  "  their  parent's 
share.  To  the  knowledge  of  the  testator  one  of  his  sons  had  died  before 
the  date  of  the  will,  leaving  two  children  (to  whom  the  testator  had 
given  a  legacy  in  an  earlier  part  of  his  will).  It  was  held  that  these- 
were  contingently  entitled  on  attaining  twenty-one  or  on  marriage  to 
share  in  the  residue. 

715.     ,  '  For  sufficient  context  to  make  inapplicable  the  rule  in 

O'Mahoney  v.  Burdett,  44  L.  J.  Ch.  56w. ;  L.  K.  7  H.L.  388,  see  In  re 
Brailsford;  Holmes  v.  Crompton  &  Evans'  Union  Bank,  [1916]  2  Ch. 
536;  85  L.  J.  Ch.  709,  and  In  re  Roberts;  Roberts  v.  Morgan,  [1916} 
2  Ch.  42;  85  L.  J.  Ch.  713. 

715.     .     A  testator  by  his  will  gave  legacies  of  5001.  to  each 

of  the  children  of  a  deceased  daughter,  and  gave  the  residue  of  his 
estate  "  unto  and  equally  amongst  all  my  children  who  being  a  son 
or  sons  have  attained  or  shall  attain  the  age  of  twenty-one  years  or 
being  a  daughter  or  daughters  have  attained  or  shall  attain  the  age  of 
twenty-one  years  or  shall  marry  in  equal  shares,"  and  provided  that 
"  if  any  child  of  me  shall  die  in  my  lifetime  leaving  a  child  who 
shall  survive  me  and  being  a  son  or  sons  shall  attain  the  age  of  twenty- 
one  years  or  being  a  daughter  or  daughters  shall  attain  that  age  or 
marry,"  then  the  last-mentioned  child  or  children  should  take  the 
share  which  his,  her,  or  their  parent  would  have  taken  in  the  trust 
funds  if  such  parent  had  survived  the  testator  and  attained  the  age 
of  twenty-one  years.  The  daughter  left  six  children,  who  survived 
the  testator  and  attained  twenty-one  years.  It  was  held  that  the 
words  "  shall  die  in  my  lifetime  "  imputed  futurity,  and  that  a  child 
of  the  testator  dead  at  the  date  of  the  will  was  not  included  in  the 
residuary  gift,  and  that  the  children  of  the  deceased  daughter  therefore 
took  no  share  of  the  residue  {In  re  Brown;  Leeds  v.  Spencer^  86  L.  J, 
Ch.  561;  [1917]  2  Ch.  232). 
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716.     .     For  construction  of  the  expression  "  die  without  having 

had  any  male  issue  "  see  Chuninal  Parvaiishankar  v.  Bai  Samrath, 
1914,  30  T.  L.  E.  407— P.O. 

719.     .     Where  a  testator  by  his  will  gives  his  estate  in  trust 

for  children  in  equal  shares,  and  by  a  subsequent  codicil  directs  that 
advances  to  one  of  his  sons  appearing  in  his  books  of  account  are  to 
be  brought  into  hotchpot,  the  advances  to  be  brought  into  account 
against  that  son  are  only  those  appearing  in  the  books  of  account  by 
entries  made  prior  to  the  date  of  the  codicil  {In  re  Deprez ;  Henriques  v. 
Deprez,  86  L.  J.  Ch.  91;  [1917]  1  Ch.  24). 

728.  — — .  A  testator  gave  his  trust  estate  to  trustees  ' '  upon  trust 
to  pay  the  income  thereof  to  each  of  such  of  my  said  six  nieces  as  shall 
be  living  ...  at  the  time  of  "  the  death  of  "  the  survivor  of  my  said 
wife  and  son,  for  and  during  the  respective  lives  of  my  said  nieces,  and 
from  and  after  the  decease  of  my  said  six  nieces,  to  stand  possessed  of 
my  said  trust  estate  and  the  income  thereof,"  upon  trust  for  such  child 
or  children  of  the  testator's  son  as  should  be  living  at  the  son's  death. 
Three  nieces  survived  the  testator's  widow  and  son.  The  son  left  one 
child.  Held,  that  "  from  and  after  the  decease  of  my  said  six  nieces  " 
should  be  read  distributively,  and  that,  as  and  when  each  niece  died, 
her  share  of  income  went  immediately  to  the  remainderman — that  is, 
to  the  son's  child  (In  re  Browne's  Will  Trusts;  Landon  v.  Brown, 
{1915]  1  Ch.  690;  84  L.  J.  Ch.  623). 

729.  • .     At  the  date  of  his  will  the  testator  possessed  horses 

and  carriages,  but  no  motor-car.  After  the  date  of  his  will  he  sold  his 
liorses  and  carriages  and  purchased  a  motor-car,  which  he  possessed  at 
his  death.  By  his  will  he  bequeathed  "  all  my  furniture  .  .  .  and  all 
other  articles  of  personal  domestic  or  household  use  .  .  .  and  all  my 
horses  carriages  harness  saddlery  and  stable  furniture  "  to  his  daughters. 
It  was  held  that  the  motor-car  did  not  pass  under  the  gift  of 
''  carriages,"  but  that  it  passed  under  the  gift  of  "  furniture  and  all 
other  articles  of  personal  domestic  or  household  use  "  {In  re  White; 
White  V.  White,  [1916]  1  Ch.  172;.85  L.  J.  Ch.  368). 

737.     .     A  bequest  was  made  in  favour  of  a  certain  home  for 

women  and  children.  In  the  year  in  which  the  will  was  made  the  home 
referred  to  was  absorbed  in  a  large  association  carrying  on  the  same 
work.  It  was  held  that  the  larger  association  took  the  bequest  {In  re 
Wedgwood;  Sweet  v.  Cotton,  [1914]  2  Ch.  245;  83  L.  J.  Ch.  731). 

737.     .     On   the   subject  of   "  hotchpot,"   see    In   re    Warde; 

Warde  v.  Ridgway,  1914,  111  L.  T.  35;  58  S.  J.  472,  In  re  Wood; 
Wodehouse  v.  Wood,  [1913]  2  Ch.  574;  83  L.  J.  Ch.  59— C.A.,  In  re 
Young;  Young  v.  Young,  [1914]  1  Ch.  581,  976;  83  L.  J.  Ch.  453— C. A., 
In  re  Arhuthnot;  Arbuthnot  v.  Arbuthnot,  [1915]  1  Ch.  422;  84  L.  J. 
Ch.  424;  In  re  Crocker;  Crocker  v.  Crocker,  [1916]  1  Ch.  25;  85  L.  J. 
Ch.  179;  In  re  Cooke;  Randall  v.  Cooke,  [1916]  1  Ch.  480;  85  L.  J.  Ch. 
452,  and  In  re  Tod;  Bradshaw  v.  Turner,  [1916]  1  Ch.  567;  85  L.  J. 
Ch.  668. 

737,     .     Where  tenants  for  life  of  shares  of  residue  under  a 

will  are  indebted  to  the  testator  for  sums  lent  to  them  during  his  life- 
time, a  general  direction  in  the  will  that  such  sums  shall  be  brought 
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into  hotchpot  and  treated  as  part  of  the  debtors'  shares  does  not 
extinguish  the  personal  liability  of  the  debtors  {In  re  Barker;  Gilbey 
V.  Barker,  87  L.  J.  Ch.  166;  [1918]  1  Ch.  128). 

737.     .     In  re  Poyser;  Landon  v.  Poyser,   [1908]   1  Ch.  828; 

77  L.  J.  Ch.  482,  was  followed  in  In  re  Craven;  Watson  v.  Craven, 
[1914]  1  Ch.  358;  83  L.  J.  Ch.  403;  In  re  Forster-Brown;  Barry  v. 
Forster-Brown,  [1914]  2  Ch.  584;  84  L.  J.  Ch.  361,  and  In  re  Cooke; 
Randall  v.  Cooke,  supra. 

737.     .     Under  ' '  contents  of  my  house  ' '  there  was  held  to  pass 

everything  that  could,  as  between  landlord  and  tenant,  be  removed  by 
the  testator  from  the  house,  including  panellings,  mantelpieces,  painted 
ceilings,    &c.    {In   re    Oppenheim;    Oppenheim    v.    Oppenheim,    1914 
lllL.  T.  937;  58  «.  J.  723). 

743.     .     "  Investments  in  "   was  held  to  include  debentures, 

in  In  re  Connolly;  Walton  v.  Connolly,  1914,  110  L.  T.  688. 

754.     .     By  her  will  made  in  1904  a  testatrix  directed  her  debts 

to  be  paid,  and  bequeathed  her  "  money  "  to  two  nieces  to  be  equally 
divided  between  them  after  a  payment  of  20L  to  her  executor.  She 
also  expressed  a  wish  that  the  nieces  should  have  for  their  own  all  her 
personal  property  in  the  house  of  either  of  them  at  the  time  of  her 
death.  She  died  in  1914.  Her  estate  at  her  death  comprised  cash  in 
the  house,  money  on  deposit  with  banks,  a  sum  of  Consols,  and  some 
household  goods  and  other  personal  effects.  It  was  held  that  the 
expression  of  wish  as  to  the  testatrix's  property  in  the  houses  of  the 
nieces  was  not  an  independent  gift  of  something  which  she  had  not 
given  before,  but  a  qualification  of  a  more  extensive  previous  gift, 
indicating  a  desire  that  each  niece  should  have  for  her  sole  property 
any  particular  chattel  at  her  house,  and  that  the  bequest  to  the  nieces 
included  the  whole  residuary  personal  estate  {In  re  Skillen;  Charles 
V.  Charles,  [1916]  1  Ch.  518;  85  L.  J.  Ch.  383). 

754.     .     A    testator    bequeathed    to    his    niece    two    specified 

investments  '*  and  anj^  other  moneys  which  I  may  possess  and  not 
mentioned  in  this  will  and  not  herein  otherwise  disposed  of."  Then 
followed  other  specific  bequests,  but  there  was  no  express  bequest  of 
residue.  The  testator  was  entitled  to  a  reversionary  interest  in  per- 
sonalty not  mentioned  in  his  will.  It  was  held  that  the  gift  of  "  any 
other  moneys  ' '  being  impressed  with  the  characteristics  of  a  residuary 
clause  passed  the  whole  of  his  residuary  personal  estate  including  the 
reversionary  interest  {In  re  Woolley ;  Cathcart  v.  Eyskens,  87  L.  J.  Ch. 
169;  [1918]  1  Ch.  33). 

754.     .     A   testatrix   by   her   will   bequeathed   to   E.    and   G. 

*■  all  my  monies  to  be  equally  divided  between  them,"  and  gave  to  G. 
"  all  my  household  furniture  and  effects."  At  the  date  of  the  will  she  ' 
had  at  her  bank  32L  10s.  Id.,  and  was  possessed  of  furniture  and 
effects  not  exceeding  11.  in  value.  She  was  also  entitled  to  a  moiety 
of  a  reversionary  interest  in  personal  estate  of  the  value  of  2,4301., 
subject  to  a  mortgage  for  1501.  It  was  held  that  there  was  not  in  the 
will  sufficient  context  to  enable  it  to  be  said  that  the  testatrix  used 
the  words  "  all  my  monies  "  otherwise  than  in  their  ordinary  legal 
sense,   and  that  they  were  not  a  residuary  bequest  of  her  personal 
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estate  so  as  to  pass  her  reversionary  interest  {In  re  Gliddon;  Smith  v. 
Gliddon,  86  L.  J.  Ch.  253;  [1917]  1  Ch.  174). 

757.     .     In  re  Watkins;  Maybery  v.  Lightfoot,   [1912]  2  Ch. 

430;  81  L.  J.  Ch.  822,  [Supp.  13,  p.  691],  was  reversed,  sub  nom. 
Lightfoot  v.  Maybery,  [1914]  A.C.  782;  83  L.  J.  Ch.  627— H.L. 

769.  .  A  testator,  who  held  shares  in  companies  and  deben- 
tures issued  by  them  as  security  for  loans  from  him,  and  was  also  a 
partner  in  a  commercial  firm,  made  a  gift  of  "  one-fifth  share  of  the  net 
profits  in  all  my  commercial  undertakings,  being  "  the  companies  and 
firm  in  question.  It  was  held  that  the  legatee  was  entitled  to  one-fifth 
of  the  shares,  though  not  to  any  debentures;  but  that  as  regarded  the 
partnership  he  was  only  entitled  to  receive  one-fifth  of  the  net  profits 
which  would  otherwise  have  been  paid  to  the  executors  of  the  testator, 
so  long  as  the  partnership  business  was  carried  on  [In  re  Lawes- 
Wittenronge;  Maurice  v.  Bennett,  [1915]  1  Ch.  408;  84  L.  J.  Ch.  472). 

780.     .     A  testator  gave  his  estate  on  trust  for  conversion  with 

power  to  postpone  conversion.  The  proceeds  were  to  be  invested,  and 
the  trustees  were  to  "  divide  the  said  trust  premises  constituting  or 
representing  my  residuary  estate  "  in  a  certain  manner.  His  estate 
included  some  investments  not  authorised  by  the  will.  It  was  held 
that  the  unauthorised  securities  while  not  realised  were  securities  '  *  con- 
stituting or  representing  "  part  of  the  testator's  residuary  estate  {In  re 
Godfree;  Godfree  v.  Godfree,  [1914]  2  Ch.  110;  83  L.  J.  Ch.  734). 

783.     .     A  testator  bequeathed  '*  all  .   .   .  and  other  securities 

which  shall  be  standing  in  my  name  at  my  decease."  She  possessed 
two  bearer  bonds  kept  at  her  bankers'  in  an  envelope  bearing  her  name. 
It  was  held  that  the  bequest  referred  to  securities  taken  in  the  testator's 
name  and  not  documents  kept  under  her  name,  and  that  therefore  the 
bonds  did  not  fall  within  the  bequest  {In  re  Mayne ;  Stoneman  v.  Woods, 
[1914]  2  Ch.  115;  83  L.  J.  Ch.  815). 

785.     .     A  bequest  was  made  to  the  testator's  "  manservant," 

At  the  date  of  the  will  he  had  a  valet  and  a  chauffeur.  On  his  death 
he  had  only  the  chauffeur.  It  was  held  that  the  chauffeur  was  entitled 
to  the  legacy  {In  re  Bell;  Wright  v.  Scrivener,  1914,  58  S.  J.  517). 

785.     .     Bequests  were  made  to  domestic  servants  of  two  years' 

service.  The  testator's  servants  included  a  companion-housekeeper, 
and  a  certified  male  nurse  who  did  not  sleep  in  the  house  and  who  had 
with  the  consent  of  the  testator  been  absent  from  duty  four  months 
during  the  two  years.  It  was  held  that  both  were  entitled  to  take 
{In  re  Lawson;  Wardley  v.  Bringloe,  [1914]  1  Ch.  682;  83  L.  J.  Ch. 
519). 

785,     .     A  testator,  in  January,  1908,  made  a  sixth  codicil  to 

his  will,  whereby  he  revoked  his  will  and  five  previous  codicils.  In 
April,  1908,  he  was  found  a  lunatic  by  inquisition,  and  a  committee 
of  the  person  was  appointed.  By  the  sixth  codicil  the  testator  gave 
legacies  to  each  person  in  his  service  at  his  death.  It  was  held  that 
the  servants  employed  under  the  authority  of  the  committee  Were  not 
entitled  to  the  legacies  to  persons  in  the  testator's  service,  distinguish- 
ing In  re  Lawson;  Wardley  v.  Bringloe  (83  L.  J.  Ch.  519;   [1914]   1 
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Ch.  (382),  supra  (In  re  King;  Jackson  v.  Att.-Gen.,  87  L.  J.  Ch.  3;. 
[1917]  2  Ch.  420). 

785.     .     A  testator  (who  resided  in  a  house  in  which  he  kept 

several  domestic  servants)  bequeathed  one  year's  wages  to  "  each  of 
my  servants  who  shall  have  been  in  my  service  for  three  years  prior  to^ 
my  decease  and  shall  be  still  in  my  service. "  It  was  held  that  six  farm 
labourers  (who  in  other  respects  fulfilled  the  conditions  as  to  service) 
hired  by  the  year,  though  paid  weekly  at  an  ordinary  farm  labourer's 
rate  of  wages,  with  the  free  use  of  a  small  cottage,  who  worked  on  the 
testator's  estate,  which  he  farmed  himself,  with  the  assistance  of  a 
bailiff,  were  not  his  ' '  servants  ' '  within  the  meaning  of  the  bequest 
(In  re  Forrest;  Bubb  v.  Newcomb,  [1916]  2  Ch.  386;  85  L.  J.  Ch.  784). 

786.     .     In  re   Weeding;  Armstrong  v.   Wilkin,   [1896]  2  Ch. 

364;  65  L.  J.  Ch.  743,  was  distinguished  in  In  re  Connolly;  Walton  v. 
Connolly,  1914,  110  L.  T.  688,  and  debentures  were  under  the  will  in 
question  held  to  be  included  in  the  term  "  investments  in."  In  the 
same  case,  "  shares  "  were  held  not  to  include  debentures. 

786.     .     Add  to  the  cases  mentioned  in  connection  with  the 

rule  in  Chnstopherson  v.  Naylor,  1816,  1  Mer.  320;  In  re  Williams; 
Metcalf  v.  Williams,  [1914]  2  Ch.  61;  83  L.  J.  Ch.  570,  supra. 

786.     .     A  testator  gave  *'  To  the  descendants  of  my  Aunt  Anna 

Stokes  or  their  descendants  living  at  my  death  5,000L"  Anna  Stokes 
was  dead  at  the  date  of  the  will.  She  had  six  children,  five  of  whom 
were  living  at  the  death  of  the  testator  and  the  sixth  child  was  dead 
at  the  date  of  the  will,  leaving  seven  children  and  seven  grand- 
children, who  were  all  living  at  the  death  of  the  testator.  It  was  held 
that  the  words  "  living  at  my  death  "  governed  the  whole  sentence, 
and,  the  gift  being  alternative,  the  word  "  descendants  "  in  the  first 
part  of  the  sentence  must  be  read  as  meaning  descendants  of  a  single 
generation,  whether  immediate  or  more  remote,  and  the  words  "  or 
their  descendants  "  involved  a  stirpital  gift,  so  that  the  legacy  would 
be  divided  into  as  many  shares  as  there  were  stocks,  and  there  would 
be  a  direct  gift  to  the  children  of  Anna  Stokes  living  at  the  date  of  the 
will  and  death,  and  also  to  the  children  of  the  deceased  child;  that 
there  was  a  substitutional  gift  in  case  of  death  in  the  testator's  lifetime 
of  the  share  taken  by  the  original  legatees  to  the  next  generation,  or 
if  they  had  failed  to  the  next  "  living  at  my  death  "  (In  re  Hickey ; 
Beddoes  v.  Hodgson,  86  L.  J.  Ch.  385;  [1917]  1  Ch.  601). 

791.     .     On  the  construction  of  gifts  to  persons  in  succession, 

compare  In  re  Simcoe ;  Vowler-Simcoe  v.  Vowler,  [1913]  1  Ch.  552; 
82  L.  J.  Ch.  270,  with  In  re  Lawrence  (Lord);  Lawrence  v.  Laivrence, 
[1915]  1  Ch.  129;  84  L.  J.  Ch.  273;  59  S.  J.  127— C. A.,  and  see  also 
In  re  Hobbs;  Hobbs  v.  Hobbs,  [1917]  1  Ch.  569;  86  L.  J.  Ch.  409— 
C.A.,  and  In  re  Elton;  Elton  v.  Elton,  [1917]  2  Ch.  413;  117  L.  T. 
533. 

792.  .  The  words  "  survivors  or  survivor  "  cannot  be  con- 
strued as  "  others  or  other  "  where  the  only  gift  over  is  to  the  survivors 
as  life  tenants  with  no  gift  in  remainder  to  their  children  or  issue.  An 
attempt  to  imply  cross-limitations  therefore  failed  (In  re  Mears;  Parker 
V.  Mears,  [1914]  1  Ch.  694;  83  L.  J.  Ch.  450). 
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795. 


Cooper  V.  Macdonuld,  1873,  L.  E.  16  Eq.  258;  42  L.  J. 


Ch.  539,  was  distinguished  in  In  re  FiHh;  Lovendge  v.  FiHh,  [1914] 
2  Ch.  386;  83  L.  J.  Ch.  901,  where  a  gift  to  children  as  a  class  but  the 
whole  to  one  child  if  there  should  be  only  one  child  living,  and  it  was 
held  that  the  children  took  vested  interests  subject  to  divestment  in  the 
event  of  there  being  only  one  child  surviving. 


798. 


A  testator  who  died  in  1828  devised  freeholds  to  a 


trustee  and  his  heirs  upon  trust  for  J.  and  his  heirs,  but  in  case  of  J.'s 
death  unmarried  and  without  lawful  issue  then  upon  trust  for  S.  for  her 
life,  and  after  her  death  upon  trust  for  all  and  every  her  children  living 
at  her  death  who  should  attain  twenty-one  or  marry,  with  benefit  of 
survivorship.  J.  married,  but  his  wife  predeceased  him,  and  he  died 
without  having  ever  had  any  issue.  It  was  held  that  "unmarried" 
must  be  construed  in  its  secondary  sense  of  "  widower,"  since  otherwise 
the  words  "and  without  lawful  issue  "  were  superfluous;  and  that  the 
gift  over  on  J.  's  death  therefore  took  effect  {In  re  Jones ;  Last  v.  Dohson , 
[1915]  1  Ch.  246;  84  L.  J.  Ch.  222). 


804. 

emerald 


A  testator  bequeathed  to  a  lady  "  a  ring  with  a  large 


His  jewellery  included  a  single  stone  emerald  man's  ring 
and  a  lady's  ring  with  a  large  emerald  and  two  small  diamonds.  It  was 
held  that  the  latter  was  the  one  referred  to  (In  re  Scott;  Scott  v.  Scott, 
1914,  30T.  L.  R.  345). 

804.     .     The  manuscript  log-book  of  H.M.S.    Victory   passed 

under  a  bequest  of  "one-half  of  all  the  rest  of  my  books"  to  each  of  the 
testator's  two  sons  {In  re  Barratt;  Barratt  v.  Coates,  1914,  30  T.  L.  R. 
71). 

804.     .     Under  a  bequest  of  "  works  of  art  "  tapestries  affixed 

to  the  walls  of  a  house  by  placing  a  silk  damask  hanging  over  a  white 
cloth  lining  and  by  sewing  the  tapestries  to  the  silk  damask  hanging, 
were  held  to  pass  and  not  to  form  part  of  the  house  so  as  to  be  part  of 
the  residuary  estate  {In  re  Scott;  Scott  v.  Scott,  1914,  30  T.  L.  R.  345). 

816.  Witness.^— The  summonses  issued  under  the  Indictable 
Offences  Act,  1848,  sec.  7  (11  &  12  Vict.  c.  43),  or  the  Summary  Juris- 
diction Act,  1879,  sec.  36  (42  &  43  Vict.  c.  49),  were  only  available  to 
compel  personal  attendance  and  did  not  include  the  production  of  docu- 
ments, and  a  Crown  Office  suhpoi'na  duces  tecum  was  necessary  for  such 
purpose.  By  the -Criminal  Justice  Administration  Act,  1914,  however, 
they  may  now  be  employed  to  compel  a  witness  to  produce  documents 
and  other  things  for  the  purposes  of  the  hearing  (sec.  29). 


817. 


By  the  Criminal  Justice  Administration  Act,  1914,  the 


husband  or  wife  of  a  person  charged  with  bigamy  may  be  called  as  a 
witness,  either  for  the  prosecution  or  defence,  and  without  the  consent 
of  the  person  charged  (sec.  28  (3).  "  May  be  called  as  a  witness  " 
means  competent  but  not  compellable,  see  Leach  v.  Director  of  Public 
Prosecutions,  [1912]  A.C.  305;  81  L.  J.  K.B.  616,  [Supp.  13,  p.  750]. 


817. 


As  to  the  circumstances  in  which  the  accused  may  be 


cross-examined  as  to  his  character  or  as  to  a  previous  conviction  in  view 
of  the  nature  of  the  cross-examination  of  a  witness  for  the  prosecution, 
see  E.  V.  Waison,  1914,  109  L.  T.  335;  29  T.  L.  R.  450— CCA. ,  and 
E.  V.  Cohen,  1914,  111  L.  T.  77— CCA. 
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817.     .     A    question    put    in    cross-examination    to    a    person 

charged  with  an  offence  is  admissible  if  it  is  relevant  to  the  issue  which 
is  being  tried,  notwithstanding  that  it  tends  to  show  that  such  p^erson  is 
of  bad  character,  and  notwithstanding  the  provisions  of  sec.  1  (/)  of  the 
Criminal  Evidence  Act,  1898  {R.  v.  Kurasch,  [1915]  2  K.B.  749; 
84  L.  J.  K.B.  1497— C.C.A.). 

818.     .     Where  unsworn  evidence  is  given  by  a  child  under 

sec.  30  of  the  Children  Act,  1908,  the  Judge  ought  to  point  out  to  the 
jury  that  they  should  not  act  on  such  evidence  without  corroboration 
(R.  V.  Murray,  1914,  30  T.  L.  R.  196— C.C.A.). 

818.     .     By  the  Criminal  Justice  Administration  Act,  1914,  it 

is  provided  that  the  provisions  of  sec.  30  of  the  Children  Act,  1908 
(which  enables  the  evidence  of  a  child  of  tender  years  to  be  received 
though  not  given  on  oath),  shall  apply  to  proceedings  against  persons  for 
offences  not  mentioned  in  that  section  in  like  manner  as  they  apply  in 
respect  of  proceedings  against  persons  for  offences  mentioned  in  that 
section  (sec.  28  (2) ). 

826.  Women,  Rights  and  Disabilities  of. — By  the  County  and 
Borough  Councils  (Qualification)  Act,  1914,  a  person  of  either  sex  is 
qualified  for  election  as  councillor  or  alderman  of  a  county  or  borough 
council  if  he  or  she  has  resided  within  the  county  or  borough  as  the  case 
may  be  during  the  whole  of  the  twelve  months  preceding  the  election. 
The  qualification  is  additional  to  those  already  existing.  The  Act  will 
neither  entitle  a  woman  to  become  ex  officio  a  Justice  of  the  Peace  nor 
mayor  nor  chairman. 

831.  Words  Causing  Damage.— ^/e/7o  v.  Worsley,  [1898]  1  Ch. 
274;  67  L.  J.  Ch.  172,  was  considered  and  approved  in  Spalding  v. 
Gamage  {No.  2),  1915,  84  L.  J.  P.O.  449— H.L.,  where  it  was  held 
that  in  certain  circumstances  an  action  may  be  maintained  for  selling 
goods  which  in  fact  are  the  plaintiff's  goods  under  the  representation 
that  they  are  a  different  class  of  goods  from  that  which  they  really  are, 
and  although  the  only  untrue  representation  made  by  the  defendant  is 
a  statement  which  does  not  affect  the  mind  of  the  purchaser,  and  which 
has  deceived  no  one,  and  which  the  defendant  withdrew  as  soon  as  his 
attention  was  called  to  the  matter,  the  plaintiff  may  nevertheless  be 
entitled  to  succeed.  Semble,  the  right  invaded,  is  the  property  in  the 
business  or  goodwill  likely  to  be  injured  by  the  misrepresentation.  The 
question  whether  the  matter  complained  of  amounts  to  a  misrepre- 
sentation is  for  the  Judge  who  tries  the  case,  and  the  plaintiff  is  entitled 
to  such  damages  as  flow  naturally  from  the  unlawful  action.  See  also 
In  re  Woodward's  Trade  Mark;  Wood^vard,  Lim.  v.  Boulton  Ma<}ro, 
Urn.,  85  L.  J.  Ch.  27;  31  T.  L.  R.  269. 

836.  Wreck. — For  the  expenses  which  may  be  included  in  a  claim 
for  the  removal  of  a  wreck  against  the  one  who  caused  the  wreck,  see 
The  Ella,  [1915]  P.  Ill;  84  L.  J.  P.  97;  30  T.  L.  R.  566,  and  The 
Solway  Prince,  1914,  31  T.  L.  R.  56. 

846.  Youthful  Offenders. — The  words  ' '  offence  punishable  by  penal 
servitude  or  a  less  punishment  "  in  sec.  58  (3)  of  the  Children  Act,  1908, 
refer  to  two  classes  of  offence,  viz.  offences  punishable  by  penal  servitude 
and  offences  punishable  bv  a  less  punishment  than  penal  servitude,  and 
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therefore  a  boy  between  twelve  and  thirteen  years  of  age  convicted  of 
indecent  assault  and  not  previously  convicted,  may  be  sent  to  an  indus- 
trial school,  although  the  maximum  punishment  in  case  of  an  adult 
for  such  an  offence  is  two  years'  imprisonment  and  not  penal  servitude 
{Tydemaji  v.  Throiver,  [1914]  2  K.B.  494;  83  L.  J.  K.B.  814). 

848.     .     The  Prevention  of  Grime  Act,  1908,  did  not  enable  a 

Court  of  summary  jurisdiction  to  commit  a  "  juvenile  adult  "  to  a 
Borstal  institution.  By  the  Criminal  Justice  Administration  Act,  1914, 
such  a  Court  may  now,  after  conviction,  in  lieu  of  passing  sentence, 
commit  the  offender  to  Quarter  Sessions  and  the  latter  Court  may 
commit  to  a  Borstal  institution  (sec.  10).  This  provision  came  into 
operation  on  September  1,  1915. 


848. 


The  Criminal  Justice  Administration  Act,  1914,  pro- 


vides that  the  minimum  period  for  which  a  person  may  be  committed 
to  a  Borstal  institution  under  sees  1  (1)  and  2  of  the  Prevention  of  Crime 
Act,  1908,  is  to  be  two  years  instead  of  one  (sec.  11). 
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APPENDIX. 

THE  WAR  EMERGENCY  LEGISLATION. 

At  the  outbreak  of  the  war  in  1914,  the  normal  course  of  legislation 
was  interrupted  and  the  activities  of  Parliament  and  other  law-making 
authorities  became  devoted  to  the  output  of  measures  appropriate  to 
the  temporary  needs  of  the  country.  The  resulting  volume  of  "  emer- 
gency legislation  "  consists  in  part  of  measures  whose  operation  was 
not  restricted  to  the  period  of  the  crisis,  although  they  were  suggested 
by  it,  but  mainly  of  measures  whose  operation  was  confined  to  the 
continuance  of  the  war,  or  for  some  short  period  beyond  it.  The 
former  are  dealt  with  in  the  ordinary  pages  of  this  Supplement;  the 
latter  form  the  subject  of  this  Appendix.  These  latter  consist  first  of 
Acts  of  Parliament,  and  secondly,  of  a  mass  of  Proclamations,  Rules, 
Orders,  and  Regulations  made  in  pursuance  of  authority  conferred  by 
the  temporary  statutes  or  by  various  permanent  statutes,  some  of  them 
pre-war.  This  Appendix  deals  only  with  the  statutes;  for  the  Pro- 
clamations, &c.,  the  reader  is  referred  to  the  volumes  of  Chitty's 
Annual  Statutes,  or  to  the  Manuals  of  Emergency  Legislation,  pub- 
lished by  authority  and  issued  by  His  Majesty's  Stationery  Office. 

Army  Expansion. 

The  Army  (Annual)  Acts  of  1915  to  1918,  authorised  the  raising  of 
the  standing  army  to  five  millions.  This  was  exclusive  of  the  British 
troops  for  the  time  being  serving  in  India,  and  of  the  Marines. 

Army,  Suspension  of  Sentences. 

The  Army  (Suspension  of  Sentences)  Acts,  1915  and  1916,  authorised 
the  suspension  of  sentences  of  penal  servitude  and  imprisonment  passed 
on  soldiers  engaged  in  active  service  beyond  seas  during  the  war. 

Army  Transfers. 

The  Army  (Transfers)  Act,  1915,  enabled  the  military  authorities 
during  the  war  to  transfer  any  soldier  belonging  to  the  regular  forces, 
without  his  consent,  to  any  corps  notwithstanding  that  that  corps 
was  not  of  the  same  arm  or  branch  of  the  service  as  the  corps  in  which 
the  soldier  was  previously  serving.  He  was,  however,  not  to  be  the 
loser  in  respect  of  pay  or  allowances,  and  might  claim  a  transfer  back 
at  the  conclusion  of  the  war. 

Billeting  of  Civilians. 

The  Billeting  of  Civilians  Act,  1917,  made  provision  for  the  billeting 
of  civilians  engaged  on  work  of  national  importance  for  the  purposes  of 
the  war,  similar  to  that  contained  in  the  Army  Acts.  The  Act  operated 
through  a  Central  Billeting  Board  constituted  by  the  Minister  of 
Munitions  and  local  billeting  committees. 
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Bills  of  Exchange. 

The  Bills  of  Exchange  Act,  1914,  provides  that  without  prejudice  to 
the  operation  of  sec.  46  (1)  of  the  Bills  of  Exchange  Act,  1882,  delay 
in  presentment  for  payment  of  a  bill,  where  the  proper  place  for  pay- 
ment is  outside  the  British  Islands,  is  excused  where  the  delay  is  due 
to  circumstances  arising  out  of  the  war,  or  to  the  impracticability  for 
a  similar  reason  of  transmitting  the  bill  to  the  place  of  payment  with 
reasonable  safety  (sec.  1).  It  is  further  provided  that-  where  a  bill  is 
lost  owing  to  the  circumstances  attributable  to  the  war,  the  Court  may 
allow  proof  of  the  bill  to  be  given  by  means  of  a  copy  certified  by  a 
notary,  or  by  such  other  evidence  as  the  Court  may  think  reasonable, 
subject  to  an  indemnity  against  the  claims  of  other  persons  (sec.  2). 
The  Act  is  to  have  effect  during  the  war  and  six  months  thereafter , 
subject  to  earlier  determination  by  Order  in  Council  (sec.  3). 

Charities. 

The  War  Charities  Act,  1916,  places  under  control  appeals  and 
collections  for  charitable  purposes  connected  with  the  war.  No 
appeal  may  be  made  unless  the  charity  is  registered  or  exempted  from 
registration  (sec.  1).  But  this  is  not  to  apply  to  collections  at  a  place 
of  public  worship  (ibid.).  The  registration  authority  may  make 
inquiries  before  registration  and  may  refuse  to  register  if  of  opinion 
that  the  charity  is  not  established  in  good  faith  for  charitable  purposes, 
or  will  not  comply  with  the  conditions  imposed  by  the  Act,  or  will  not 
be  properly  administered  (sec.  2).  Registered  charities  must  be  admin- 
istered by  a  responsible  committee,  keep  proper  accounts,  pay  moneys 
to  a  separate  account  at  a  bank,  and  furnish  accounts  and  records  to 
the  registration  authority  (sec.  3).  The  Charity  Commissioners  may 
make  Regulations  for  carrying  the  Act  into  effect  (sec.  4).  The  regis- 
tration authority  may  remove  a  charity  from  the  register  if  satisfied 
that  it  is  not  being  carried  on  in  good  faith  or  is  not  being  properly 
administered  (sec.  5).  Where  a  charity  is  removed  from  the  register, 
the  Charity  Commissioners  may  establish  a  scheme  for  its  regulation 
under  the  Charitable  Trusts  Acts,  1853-1914,  without  application  being 
made  for  that  purpose  (ibid.).  The  Charity  Commissioners  are  to  have 
the  same  powers  with  regard  to  unregistered  charities  as  they  have  with 
regard  to  charities  removed  from  the  register  (sec.  7).  The  registration 
authorities  are  in  the  city  of  London,  the  corporation;  in  municipal 
boroughs  and  urban  districts,  the  council ;  elsewhere,  the  county  council 
(sec.  2). 

Clergy. 

The  Ecclesiastical  Services  {Omission  on  account  of  War)  Act, 
1917,  relieves  clerks  in  holy  orders  from  penalties  for  non-performance 
of  their  duties  if  the  non-performance  is  authorised  by  the  bishop. 
It  also  provides  for  the  publication  of  T)anns  elsewhere  in  cases  where 
the  services  of  a  church  are  suspended  owing  to  the  operation  of  the 
above  provision.  The  Act  is  in  force  during  the  continuance  of  the 
war  and  for  three  months  thereafter. 

Clubs. 

The  Clubs  [Temporary  Provisions)  Act,  1915,  enables  the  Secretary 
of  State  to  order  the  closing  of  clubs  during  specified  hours  (sec.  1).  It 
prohibits  the  use  of  clubs  by  prostitutes  and  gamesters  (sec.  2).       It 
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secures  the  better  inspection  of  clubs  and  arms  the  police  with  increased 
powers  where  unlawful  gaming  is  suspected  (sec.  3).  It  gives  power  to 
close  illegal  clubs  (sec.  4).  It  makes  more  stringent  the  existing  pro- 
visions as  to  the  registration  of  clubs  (sec.  5).  The  Act  is  to  remain  in 
force  during  the  continuance  of  the  war  and  no  longer  (sec.  7). 

Conscription. 

The  Military  Service  Act,  1916,  and  the  Military  Service  Act,  1916 
{Session  2),  together  constitute  a  complete  system  of  conscription  for 
this  country.  The  effect  is  to  enrol  in  the  Regular  Army  all  men 
between  the  ages  of  18  and  41  and  to  automatically  enrol  all  men  under 
18  as  they  attain  that  age,  for  the  period  of  the  war.  Exemptions, 
absolute,  conditional,  or  temporary,  may  be  claimed  on  the  grounds  set 
out,  and  tribunals  are  set  up  to  deal  with  such  claims. 

The  Military  Service  {Review  of  Exceptions)  Act,  1917,  enabled 
the  recruiting  authorities  to  review  the  cases  of  men  previously 
rejected  or  discharged  from  military  service. 

The  Military  Service  [Conveniions  with  Allied  States)  Act,  1917, 
enabled  the  Crown  in  Council  to  enter  into  conventions  with  allied 
and  other  States  as  to  the  mutual  liability  of  their  respective  subjects 
for  military  service. 

The  Military  Service  Act,  1918,  gave  power  to  the  authorities  to 
cancel  certificates  of  exemption  on  occupational  grounds. 

The  Military  Service  {No.  2)  Act,  1918,  raised  the  age  limit  to  51 
years  and  enabled  it  to  be  raised  by  Order  in  Council  to  56. 

Contracts. 

The  Cotton  Associations  {Emergency  Action)  Act,  1915,  confirms 
action  taken  by  the  Cotton  Associations  in  respect  of  deliveries  under 
contracts. 

Courts-martial. 

The  Army  {Courts  of  Inquiry)  Act,  1916,  enables  rules  to  be  made 
compelling  the  attendance,  as  witnesses,  of  persons  not  subject  to 
military  law,  and  for  the  inclusion  as  members  of  the  Court  of  persons 
not  officers  in  cases  where  the  evidence  is  likely  to  affect  the  character 
of  persons  not  subject  to  military  law.  The  Act  is  to  continue  in  force 
until  the  termination^  of  the  war. 

Customs. 

The  Customs  {War  Powers)  Act,  1915,  amends  the  existing  Customs 
Laws  in  several  particulars.  It  limits  the  shipment  of  prohibited  or 
restricted  goods  to  such  as  will  in  the  opinion  of  the  officer  of  Customs 
and  Excise  be  required  for  the  voyage  (sec.  1).  Sec.  139  of  the  Customs 
Consolidation  Act,  1876  (relating  to  pre-entry  of  ships'  stores),  is  made 
to  apply  to  goods  subject  to  prohibition  or  restriction  outwards  (sec.  2). 
Sec.  6  of  the  Customs  and  Inland  Revenue  Act,  1878  (relating  to  coast- 
ing ships  departing  without  clearance)  is  strengthened  by  enabling  the 
collector  to  insist  upon  a  deposit  where  the  master  has  brought  himself 
within  the  section  (sec.  3).  Where  prohibited  goods  are  exported  under 
licence  the  name  of  the  consignee  or  place  of  consignment  is  to  be 
inserted  in  all  documents  relating  to  the  goods  (sec.  4).  Provision  is 
made  for  declarations  as  to  the  ultimate  destination  of  exported  goods 
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(sec.  5).  The  Commiesioners  are  given  power  to  seize  imported  goods 
suspected  to  be  of  enemy  origin  (sec.  6).  The  Act  is  to  continue  in 
force  only  during  the  continuance  of  the  war  (sec.  7). 

The  Customs  {War  Powers)  (No.  2)  Act,  1915,  and  the  Customs 
(War  Powers)  Act,  1916,  amend  and  extend  sees.  5  and  6  of  the 
foregoing  Act.  The  Act  of  1916  also  enables  the  Commissioners  of 
Customs  and  Excise  at  the  instance  of  the  Board  of  Trade  to  take 
action  pending  the  issue  of  a  proclamation  or  order  under  sec.  8  of  the 
Customs  and  Inland  Ee venue  Act,  1879,  or  the  Exportation  of  Arms 
Act,  1900,  and  validates  such  action  on  the  issue  of  the  proclamation 
or  order  (sec.  3).  The  above  three  Acts  are  to  be  construed  as  one,  and 
may  be  cited  together  as  the  Customs  (War  Powers)  Acts,  1915  and 
1916. 

Death  Duties. 

The  Death  Duties  (Killed  in  War)  Act,  1914,  provides  that  sec.  14 
of  the  Finance  Act,  1900  (which  relates  to  the  remission  of  death  duties 
in  case  of  persons  killed  in  war),  shall  have  effect  as  respects  the 
war  as  if  it  applied  to  property  passing  to  lineal  ancestors  as  well  as  to 
property  passing  to  the  widow  or  lineal  descendants,  and  as  if  the 
amount  of  the  duty  to  be  remitted  or  repaid  under  that  section  were, 
instead  of  the  amount  therein  mentioned,  the  following  amounts : 
(a)  Where  the  value  for  the  purpose  of  estate  duty  of  the  property 
passing  to  the  widow,  lineal  descendants,  or  lineal  ancestors  does  not 
exceed  five  thousand  pounds,  the  whole  of  the  death  duties  leviable  in 
respect  of  that  property;  and  (h)  Where  the  said  value  exceeds  five 
thousand  pounds — (i)  in  respect  of  the  first  five  thousand  pounds,  the 
whole  of  the  death  duties;  and  (ii)  so  much  of  the  duties  leviable  in 
respect  of  the  remainder  as  exceeds  the  sum  which,  if  accumulated  at 
compound  interest  at  the  rate  of  three  per  centum  per  annum  from  the 
date  of  death  with  half-yearly  rests  would,  at  the  expiration  of  the 
period  of  the  normal  expectation  of  life  of  a  person  of  the  age  of  the 
deceased  at  the  time  of  death  (calculated  in  accordance  with  the  tables 
of  mortality  of  government  life  annuitants,  1912),  amounts  to  the  whole 
of  the  duties  so  leviable  (sec.  1  (1) ).  The  benefit  of  this  relief  given 
as  respects  the  first  five  thousand  pounds  is  to  be  apportioned  rateably 
among  the  several  persons  who  would  otherwise  bear  the  duties  remitted 
or  repaid  according  to  the  amounts  which  they  would  so  bear  and  without 
regard  to  their  respective  rights  of  priority  (sec.  1  (2) ).  Where  the 
relief  in  respect  of  estate  duty  afforded  to  the  widow,  lineal  descendants, 
or  lineal  ancestors  by  sec.  15  of  the  Finance  Act,  1914,  would  be  greater 
than  that  afforded  to  them  in  respect  of  estate  duty  by  this  section,  the 
relief  in  respect  of  estate  duty  shall  be  that  under  the  Act  of  1914,  and 
not  that  under  this  section,  but  in  other  cases  the  relief  afforded  by  the 
Act  of  1914  shall  not  apply  to  any  estate  duty  to  which  this  section 
applies  (sec.  1  (3) ).  Where  the  commissioners  of  inland  revenue  are 
satisfied  that  estate  duty  has  become  payable  on  any  property  passing  on 
the  death  of  any  person  to  which  sec.  1  of  this  Act  applies,  and  that 
subsequently  estate  duty  has  again  become  payable  on  the  same  pro- 
perty or  any  part  thereof  passing  on  the  death  of  some  other  person  to 
which  sec.  1  of  this  Act  applies,  the  whole  of  the  estate  duty  payable  on 
such  subsequent  death  in  respect  of  the  property  so  passing  shall  be 
remitted,  or,  in  case  the  duty  has  been  paid,  repaid,  and  the  property 
shall  not  be  aggregated  with  any  other  property  passing  on  such  subse- 
quent death  for  the  purpose  of  determining  the  rate  of  estate  duty 
(sec.  2  (1) ).     This  is  to  apply  whether  or  not  on  any  such  death  any 
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property  passes  to  the  widow  or  lineal  descendants  or  lineal  ancestors 
of  the  deceased  (sec.  2  (2) ). 

The  Finance  {No.  2)  Act,  1915,  sec.  46,  provides  that  sec.  2  of  the 
Death  Duties  (Killed  in  War)  Act,  1914  (snpra),  shall  apply,  and  shall 
be  deemed  always  to  have  applied,  to  succession  and  legacy  duties  as 
well  as  to  estate   duty. 

The  Finance  Act,  1917,  sec.  29,  extends  the  above  provisions  to 
the  master  and  crew  of  ships  and  fishing  vessels. 

Defence  of  the  Realm. 

The  Defence  of  the  Realm  Consolidation  Act,  1914,  repeals  the 
Defence  of  the  Realm  Act,  1914,  and  the  Defence  of  the  Realm  (No.  2) 
Act,  1914,  and  consolidates  them  with  amendments.  It  enables  the 
Crown  by  Order  in  Council  during  the  continuance  of  the  war  to 
issue  regulations  for  securing  the  public  safety  and  defence  of  the 
realm.  Such  regulations  may  authorise  the  trial  and  punishment  by 
courts-martial,  or  in  the  case  of  minor  offences  by  Courts  of  summary 
jurisdiction,  of  persons  offending  against  the  regulations  and  more 
particularly  those  designed,  {a)  to  prevent  communication  with  the 
enemy;  (6)  to  secure  means  of  communication;  (c)  to  prevent  the 
spreading  of  false  reports ;  (d)  to  regulate  the  navigation  of  vessels ;  and 
generally  {e)  to  prevent  assist-ance  to  the  enemy  or  endanger  the 
successful  prosecution  of  the  war  (sec.  1  (1) ).  Further,  such  regula- 
tions may  provide  for  the  suspension  of  any  restrictions  on  the 
acquisition  or  user  of  land,  or  the  exercise  of  the  power  of  making 
by-laws,  or  any  other  power  under  the  Defence  Act,  1891  to  1903,  and 
may  supersede  any  existing  enactment,  &c.  as  to  pilotage  (sec.  1  (2) ). 
Such  regulations  may  also  enable  the  Admiralty  or  Army  Council  {a)  to 
require  that  there  shall  be  placed  at  their  disposal  the  whole  or  any 
part  of  the  output  of  factories  or  workshops  for  arms,  ammunition,  &c., 
and  (6)  to  take  possession  of  such  factories  or  workshops  or  any  plant 
thereof  (sec.  1  (3) ).  This  power  has  been  extended  (see  infra).  As 
regards  the  punishment  for  an  offence  against  the  regulations,  it  is 
provided  that  if  tried  by  court-martial  the  offender  may  be  dealt  with 
as  if  he  were  subject  to  military  law  and  had  committed  an  offence 
under  sec.  5  of  the  Army  Act.  The  effect  of  this  is  to  impose  a  liability 
to  penal  servitude.  Moreover,  the  death  penalty  may  be  imposed  if 
the  offence  was  committed  with  the  intention  of  assisting  the  enemy 
(sec.  1  (4)).  As  regards  civilians,  see  infra.  In  the  case  of  trial 
by  a  Court  of  summary  jurisdiction,  the  maximum  penalty  is  six  months' 
imprisonment  with  or  without  hard  labour  and/or  a  fine  of  one  hundred 
pounds  (sec.  1  (5) ).  Forfeiture  of  goods, involved  in  the  offence  may  be 
added  to  the  other  penalty  (sec.  1  (6) ). 

The  Defence  of  the  Realm  {Amendment)  Act,  1915,  provides  that  any 
offence  against  regulations  made  under  the  Act  of  1914  {supra)  triable 
by  court-martial  may  be  tried  instead  by  a  civil  Court  with  a  jury.  The 
civil  Court  may,  however,  inflict  the  same  punishment  as  the  court- 
martial  might  have  imposed  (sec.  1  (1) ).  Moreover,  a  British  subject 
not  subject  to  naval  or  military  law,  if  about  to  be  brought  before  a 
court-martial,  may  claim  to  be  tried  before  a  civil  Court  with  a  jury 
(sec.  1  (2) ).  The  proceedings  before  the  civil  Court  may  be  in  camera 
(sec.  1  (3) ).  The  foregoing  provisions  may  be  suspended  by  Proclama- 
tion in  event  of  invasion  or  other  special  military  emergency 
(sec.  1  (7) ).  "  British  subject  "  includes  a  woman  married  to  an  alien 
who  before  her  marriage  was  a  British  subject  (sec.  1  (8) ). 

521 


Vol.  XIV.  WAR  EMERGENCY  LEGISLATION. 

The  Defence  of  the  Realm  {Amendment),  No.  2,  Act,  1915,  extends 
sec.  1  (3)  of  the  Act  of  1914  {supra)  by  making  it  apply  to  factories  and 
workshops  of  whatever  sort  and  also  enables  regulations  enabling  the 
Admiralty  or  Army  Council  (c)  to  require  work  in  any  factory  or  work- 
shop to  be  done  in  accordance  with  directions  so  as  to  make  it  as  useful 
as  possible  for  the  production  of  war  material,  {d)  to  regulate  or  restrict 
the  work  in  any  factory  or  workshop  in  order  to  increase  the  production 
of  war  material  in  other  factories  or  workshops,  and  {e)  to  take  posses- 
sion of  unoccupied  premises  for  housing  workmen  employed  in 
production,  storage,  or  transport  of  war  mat-erial  (sec.  1  (1) ).  It  also 
provides  that  the  necessity  of  compliance  with  any  requirement,  regula- 
tion, or  restriction  imposed  by  regulations  made  under  the  Act  of  1914 
or  the  present  Act,  shall  be  a  good  defence  to  an  action  for  non-fulfilment 
of  a  contract  caused  by  such  compliance  (sec.  1  (2) ). 

The  Defence  of  the  Realm  {Amendment),  No.  3,  Act,  1915,  enables 
the  Crown  by  Order  in  Council  to  control  the  supply  of  intoxicating 
liquor  in  any  case  where  war  material  is  being  made  or  loaded  or 
unloaded  or  dealt  with  in  transit  or  that  men  belonging  to  the  forces 
are  assembled  there  (sec.  1  (1) ).  Regulations  may  also  be  issued  under 
the  Defence  of  the  Realm  Consolidation  Act,  1914,  to  take  effect  in  any 
such  area — (a)  for  giving  the  prescribed  government  authority,  to  the 
exclusion  of  any  other  person,  the  power  of  selling  or  supplying,  or  con- 
trolling the  sale  or  supply  of,  intoxicating  liquor  in  the  area,  subject 
to  any  exceptions  contained  in  the  regulations;  and  (b)  for  giving  the 
prescribed  government  authority  power  to  acquire,  compulsorily  or  by 
agreement,  and  either  for  the  period  during  which  the  regulations  take 
effect,  or  permanently,  any  licensed  or  other  premises  or  business  in  the 
area,  or  any  interest  therein,  so  far  as  it  appears  necessary  or  expedient 
to  do  so  for  the  purpose  of  giving  proper  effect  to  the  control  of  the  liquor 
supply  in  the  area;  and  (c)  for  enabling  the  prescribed  government 
authority,  without  any  licence,  to  est-abhsh  and  maintain  refreshment 
rooms  for  the  supply  of  re^eshments  (including,  if  thought  fit,  the 
supply  of  intoxicating  liquor)  to  the  general  public  or  to  any  particular 
class  of  persons  or  to  persons  employed  in  any  particular  industry  in  the 
area ;  and  {d)  for  making  any  modification  or  adjustment  of  the  relations 
between  persons  interested  in  licensed  premises  in  the  area  which 
appears  necessary  or  expedient  in  consequence  of  the  regulations;  and 
{e)  generally  for  giving  effect  to  the  transfer  of  the  control  of  the  liquor 
traffic  in  the  area  of  the  prescribed  government  authority,  and  for  modi- 
fying, so  far  as  it  appears  necessary  or  expedient,  the  provisions  of  the 
Acts  relating  to  licensing  or  the  sale  of  intoxicating  liquor  in  their 
application  to  the  area  (sec.  1  (2) ). 

The  Defence  of  the  Realm  {Acquisition  of  Land)  Act,  1916,  makes 
provision  for  the  permanent  acquisition  of  land  occupied  or  used  for  the 
defence  of  the  realm  in  connection  with  the  war.  See  Minister  of 
Munitions  v.  Chamberlayne,  [1918]  2  K.B.  758;  87  L.  J.  K.B.  1266— 
C.A. 

The  Defence  of  the  Realm  [Food  Profits)  Act,  1918,  provides  for 
forfeiture  to  the  Crown  of  double  the  excess  charged  for  goods  above 
the  price  fixed  by  the  Food  Controller. 

The  Defejice  of  the  Realm  {Beans,  Peas,  and  Pulse  Orders)  Act, 
1918,  validates  certain  orders  made  by  the  Food  Controller. 

The  Defence  of  the  Realm  {Employment  Exchanges)  Act,  1918, 
enables  the  Government  to  make  regulations  under  the  Defence  of  the 
Realm    Consolidation    Act,    1914,    authorising    the    Commissioners    of 
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"Works  to  take  possession  of  premises  for  the  purpose  of  employment 
exchanges  in  connection  with  demobilisation. 

Disabilities,  Eelief  prom. 

The  House  of  Commons  {Commissions  in  His  Majesty's  Forces)  Act, 
1914,  provides  that  the  acceptance  of  a  commission  shall  not  affect 
capacity  to  be  elected  to  or  to  sit  or  vote  in  the  House  of  Commons. 
The  Act  applies  to  the  present  Parliament  only. 

The  Finance  Act,  1914  (Session  2),  provides  that  none  of  the  pro- 
visions of  the  House  of  Commons  (Disqualification)  Act,  1782,  or  the 
House  of  Commons  (Disqualifications)  Act,  1801,  shall  be  construed  so 
as  to  extend  to  anj^  subscription  or  contribution  to  any  loan  raised  under 
the  War  Loan  Act,  1914  (sec.  14  (2) ). 

The  Local  Authorities  {Disqualification  Relief)  Act,  1914,  extends 
the  Members  of  Local  Authorities  Eelief  Act,  1900  (which  relieves 
members  of  certain  branches  of  the  forces  from  membership  of  county 
and  other  councils  by  reason  of  absence),  to  all  members  of  the  naval 
and  military  forces  and  other  persons  employed  in  connection  with 
naval  and  military  operations,  during  the  war. 

The  Electoral  Disabilities  {Naval  and  Military  Service)  Removal 
Act,  1914,  provides  that  where  a  period  of  residence  or  inhabitancy  is 
required  to  entitle  a  person  to  be  registered  as  a  parliamentary  or  local 
government  elector,  absence  on  actual  naval  or  military  service  as  a 
member  of  the  Army  or  Navy  Eeserve  or  the  Territorial  Force,  or  as  a 
volunteer,  shall  not  be  deemed  to  interrupt  such  period  (sec.  1  (1) ). 
Furthermore,  the  receipt  by  wife  or  child  of  poor  relief  during  such 
absence  shall  not  disqualify  (sec.  1  (2)).  Finally,  a  "lodger"  claim 
may  be  made  and  signed  by  any  other  person  on  behalf  of  a  person  so 
absent  (sec.  1  (3) ).  '*  Volunteer  "  means  any  person  who  is  entered  or 
enlisted  for  temporary  service  only  in  connection  with  any  war  as  a 
member  of  His  Majesty's  naval  or  military  forces  (sec.  1  (4) ).  The 
Act  is  only  to  apply  to  absence  during  the  contimiance  of  the  ivar 
in  Europe  (sec.  2). 

The  Re-election  of  Ministers  Act,  1915,  rendered  unnecessary  the 
re-election  of  ministers  accepting  ofl&ce  during  May  and  June,  1915. 

The  Re-election  of  Ministers  Act,  1916,  includes  the  Minister  of 
Munitions  among  those  relieved  by  the  Act  of  1915. 

The  Re-election  of  Ministers  (No.  2)  Act,  1916,  rendered  unneces- 
sary the  re-election  of  Ministers  accepting  office  during  December, 
1916,  and  January,  1917. 

Education. 

The  Education  {Small  Population  Grants)  Act,  1915,  suspends  in 
connection  with  the  war  the  grants  payable  under  par.  (2)  of  sec.  19 
of  the  Elementary  Education  Act,  1876,  and  the  Education  Code 
(1890)  Act,  1890,  and  provides  for  the  payment  of  other  grants  in  lieu 
thereof. 

Elections. 

The  Elections  and  Registration  Act,  1915,^ postpones  for  a  year  the 
elections  of  local  authorities  and  other  bodies  and  the  preparation  of  the 
])arliamentary  and  local  government  registers.  Further  postpone- 
ments are  provided  for  bv  the  Parliament  and  Local  Electio7is  Acts 
of  1916,  1917,  and  1918.  ^ 
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Engrossment. 

The  Price  of  Coal  {Limitation)  Act,  1915,  enables  the  regulation  of 
the  price  of  coal  at  the  pit's  mouth.  The  Act  is  to  have  effect  during 
the  continuance  of  the  war  and.  for  six  months  thereafter. 

Evidence. 

The  Evidence  (Amendment)  Act,  1915,  provides  for  the  use,  during 
the  continuance  of  the  war,  in  trials  for  indictable  offences,  of  the 
depositions  of  witnesses  engaged  in  naval  or  military  service,  with 
the  consent  of  the  Court  (sec.  1).  On  the  trial  of  offences  against  the 
Defence  of  the  Eealm  Acts  the  statements  of  witnesses  at  preliminary 
investigations  may  be  given  in  evidence  if  the  witness  be  dead  or  unable 
to  travel  or  unable  to  attend  by  reason  of  being  engaged  in  the  naval  or 
military  service,  subject  to  the  consent  of  the  Court  (sec.  2).  When 
conviction  solely  depends  on  such  evidence,  the  death  sentence  shall 
not  be  inflicted  (sec.  3).  A  certificate  of  the  Admiralty  or  Army  Council 
that  the  witness  is  unable  to  attend  shall  be  conclusive  (sec.  4).  The 
Documentary  Evidence  Acts,  1868  and  1882,  shall  apply  to  the  Army 
Council  and  Secretary  for  Scotland  (sec.  5). 

The  Flax  Companies  (Financial  Assistance)  Act,  1918,  enabled 
individuals  and  associations  (notwithstanding  any  existing  legal  bar) 
to  give  financial  assistance  to  flax  companies  and  to  borrow  for  that 
purpose. 

Friendly  Societies. 

The  Friendly  Societies  Act,  1916,  confers  powers  to  defer  valuations 
and  to  effect  temporary  amendments  of  rules  of  registered  societies. 
See  also  under  Societies,  infra. 

Insurance,  National. 

The  National  Insurance  (Navy  and  ArTny)  Act,  1914,  provides  that 
sec.  46  of  the  Act  of  1911  shall  apply,  and  be  deemed  always  to  have 
applied,  to  soldiers  specially  enlisted  for  the  purposes  of  the  war,  and 
to  all  persons,  who  being  previously  insured,  serve  during  the  war  as 
commissioned  or  warrant  officers  of  the  Naval  Reserves,  or  officers  of 
the  Reserve  or  of  the  Territorial  Force,  or  are  granted  temporary 
commissions  in  the  Regular  Forces  during  the  continuance  of  the  war, 
as  it  applies  to  men  of  the  Territorial  Forces  called  out  on  embodiment. 

The  National  Insurance  (Navy  and  Army)  Act,  1914  (Session  2), 
amends  sec.  46  of  the  Act  of  1911  so  as  to  substitute  a  certificate  from 
the  Admiralty  or  Army  Council  for  the  requirements  of  par.  (h)  of  sub- 
sec.  3  as  to  proof  of  state  of  health  and  making  application  within  the 
prescribed  time  (sec.  1).  Sec.  46  is  also  to  apply  and  to  be  deemed  to 
have  always  applied  to  seamen  and  marines  who  have  entered  or  enlisted 
for  the  purposes  of  the  war  as  it  applies  to  men  of  the  Territorial  Force 
called  out  on  embodiment  (sec.  2). 

The  National  Insurance  (Part  I.  Amendment)  Act,  1915,  provides 
for  a  reduction  of  sickness  and  disablement  benefit  to  persons  coming 
within  sec.  46  of  the  Act  of  1911,  who  have  become  entitled  to  army 
pensions  in  respect  of  total  disablement  suffered  in  consequence  of  the 
war  (sec.  1).  It  is  further  provided  that  pensions,  grants,  and 
allowances  to  insured  persons  under  the  various  Injuries  in  War  Com- 
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pensation  Acte,  shall  be  treated  ae  if  they  were  compensation  under  the 
Workmen's  Compensation  Act,  1906,  for  the  purposes  of  sec.  11  of  the 
Act  of  1911  (sec.  2).  In  eec.  46  (2)  (6)  of  the  Act  of  1911,  the  words 
"  who  were  within  the  prescribed  period,  not  being  more  than  six 
months,"  shall  be  substituted  for  the  words  "  who  were  within  six 
months  "  (sec.  3).  Amended  by  the  National  Insurance  {Part  I. 
Amendment)  Act,  1917. 

The  National  Insurance  {Temporary  Employment  in  Agnculture) 
Act,  1916,  provides  for  the  exception  from  Part  I.  of  the  Act  of  1911  of 
persons  temporarily  employed  in  agriculture  in  connection  with  the 
war. 

The  National  Insurance  {Part  II.  Amendment)  Act,  1915,  provides 
that  where  a  workman  dunng  the  continuance  of  the  war  and  a  period 
of  one  year  thereafter  is  employed  outside  the  United  Kingdom  in  an 
insured  trade  within  the  meaning  of  Part  II.  of  the  Act  of  1911,  on 
work  connected  with  or  arising  out  of  the  war^  and  the  contributions 
continued  to  be  paid  by  the  employer,  the  workman  shall  be  deemed 
to  be  employed  in  an  insured  trade. 

The  National  Insurance  {Part  II.)  {Munition  Workers)  Act,  1916, 
extends  the  provisions  of  Part  II.  of  the  Act  of  1911  (relating  to 
unemployment  insurance)  to  certain  trades  and  employments  in 
connection  with  the  war.  Amended  by  the  National  Insurance 
{Unemployment)  Act,   1918. 

Interest,  Restriction  op. 

See  the  Increase  of  Rent  and  Mortgage  Interest  (War  Restric- 
tions) Act,  1915,  post. 

Intoxicants,  Sale  of. 

The  Intoxicating  Liquor  {Temporary  Restriction)  Act,  1914,  provides 
that  licensing  Justices  may  upon  the  recommendation  of  the  chief 
officer  of  police  that  it  is  desirable  for  the  maintenance  of  order  or  the 
suppression  of  drunkenness,  direct  that  the  sale  or  consumption  of 
intoxicating  liquor  on  the  premises  of  any  person  holding  a  retailer's 
licence,  and  the  supply  or  consumption  of  such  liquor  in  any  registered 
club,  shall  be  suspended  during  such  hours  and  subject  to  such  condi- 
tions and  exceptions  (if  any)  as  may  be  specified :  provided  that  if  the 
closing  hour  is  fixed  for  earlier  than  9  o'clock  p.m.  the  approval  of  the 
Home  Secretary  is  necessary  (sec.  1  (1) ).  The  Act  is  to  remain  in 
force  during  the  war  and  for  one  month  afterwards  (sec.  2  (5) ).  On 
the  meaning  of  the  Act,  see  Blakey  v.  Harrison,  [1915]  3  K.B.  258; 
84  L.  J.  K.B.  1886,  Lee  v.  Ackroyd,  [1915]  2  K.B.  692;  84  L.  J. 
K.B.  1831,  and  Thompson  v.  Davison,  [1916]  1  K.B.  917;  85  L.  J. 
K.B.   969. 

The  Output  of  Beer  {Restriction)  Acts,  1916,  restrict  the  output  of 
beer  during  the  continuance  of  the  war. 

Juries. 

The  Orand  Junes  {Suspension)  Act,  1917,  provides  for  the  suspen- 
sion of  grand  juries  during  the  war  and  for  six  months  thereafter,  and 
enables  an  indictment  to  be  presented  without  having  been  found  by 
a  grand  jurv.     See  R.  v.  Holmen,  [1918]  2  K.B.  861;  88  L.  J.  K.B. 

ao—c.c.A." 
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The  Coroners  (Emergency  Provisions)  Act,  1917,  provides  that 
during  the  mar  and  for  six  months  thereafter,  "  seven  "  and  "  eleven  " 
shall  be  substituted  for  "  twelve  "  and  "  twenty-three  "  respectively 
in  section  three  of  the  Coroners  Act,  1887,  as  the  minimum  and  maxi- 
mum number  of  jurors  who  are  to  be  summoned  by  a  coroner,  and 
"  seven  "  shall  accordingly  also  be  substituted  for  "  twelve  "  in  sub- 
section (8)  of  that  section  and  sub-section  (5)  of  section  four  of  the 
Coroners  Act,  1887. 

The  Juries  Act,  1918,  provides  as  follows:  — 

1.  Subject  to  the  provisions  of  this  Act  every  action,  counter- 
claim, issue,  cause,  or  m.atter,  in  the  High  Court  in  England  requiring 
to  be  tried  shall  be  tried  by  a  Judge  alone  without  a  jury  :• 

Provided  that — 

(a)  nothing  in  this  section  shall  affect  any  power  to  order  a  trial 
by  two  or  more  Judges  or  by  a  Judge  sitting  with  assessors,  or 
by  an  official  or  special  referee  with  or  without  assessors,  or  by 
an  officer  of  the  Court;  and 

(5)  in  the  case  of  any  action,  counter-claim,  issue,  cause,  or  matter 
in  which  fraud  is  alleged  or  in  which  there  is  a  claim  in  respect 
of  libel,  slander,  malicious  prosecution,  false  imprisonment, 
seduction,  or  breach  of  promise  of  marriage,  either  party  shall 
on  making  application  for  the  purpose  in  accordance  with  rules 
of  Court  be  entitled  as  of  right  to  a  trial  with  a  jury;  and 

(c)  if  it  appears  to  the  Court  or  a  Judge  that  any  action,  counter- 
claim, cause,  or  matter  or  any  question  or  issue  therein,  is  more 
fit  to  be  tried  with  a  jury  than  without  a  jury,  the  Court  or  a 
Judge  may,  on  an  application  for  the  purpose  made  by  any 
party  in  accordance  with  rules  of  Court,  order  accordingly;  and 

(d)  nothing  in  this  section  shall  affect  the  right  of  any  party  under 
section  twenty-eight  of  the  Matrimonial  Causes  Act,  1857,  to 
insist  on  having  contested  matters  of  fact  tried  with  a  jury,  or 
the  right  of  an  heir  at  law,  cited  to  appear  in  or  otherwise  made 
a  party  to  a  probate  action,  to  a  trial  with  a  jury  if  he  makes 
an  application  for  the  purpose  in  accordance  with  rules  of  Court. 

2.  Notwithstanding  any  provision  in  any  rules  of  Court  directing 
that  on  a  judgment  in  default  of  appearance  or  defence  a  writ  of 
enquiry  shall  issue  to  assess  the  damages  or  value  of  goods  and 
damages,  or  either  of  them,  or  any  mesne  profits,  arrears  of  rent, 
double  value  or  damages,  such  a  writ  shall  not  issue  without  the  leave 
of  the  Court  or  a  Judge,  and,  where  such  leave  is  not  given,  the 
damages,  value,  mesne  profits  or  arrears  shall  be  assessed  by  a  master 
or  a  district  registrar,  or  in  such  other  manner  as  the  Court  or  a  Judge 
may  direct : 

Provided  that  where  the  claim  is  in  respect  of  fraud,  slander, 
malicious  prosecution,  false  imprisonment,  seduction,  or  breach  of 
promise  of  marriage,  either  party  shall,  on  application  made  in  accord- 
ance with  rules  of  Court,  be  entitled  to  insist  on  the  issue  of  a  writ  of 
enquiry. 

3.  Notwithstanding  anything  in  section  one  hundred  and  one  of 
the  County  Courts  Act,  1888,  it  shall  not  be  lawful  for  any  party  in 
the  County  Court  in  England  (including  the  City  of  London  Court), 
to  require  a  jury  to  be  summoned  to  try  an  action  unless  the  amount 
claimed  exceeds  five  pounds  and  the  claim  or  counter-claim,-  if  any, 
is  one  in  the  case  of  which  under  the  provisions  of  this  Act  either 
party  would,  if  it  were  tried  in  the  High  Court,  be  entitled  to  a  trial 
with  a  jury : 
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Provided  that  if  it  appears  to  the  Judge  that  any  action  or  counter- 
claim is  more  fit  to  be  tried  with  a  jury  than  without  a  jury  he  may 
in  his  discretion  on  the  application  of  either  party  made  in  accordance 
with  rules  of  Court  order  accordingly. 

4.  Where  under  any  statute,  rule,  or  practice,  in  force  immediately 
before  the  commencement  of  this  Act,  any  civil  action,  counter-claim, 
issue,  cause,  or  matter  in  any  inferior  Court  of  civil  jurisdiction  other 
than  a  County  Court,  would  be  tried  with  a  jury,  that  action,  counter- 
claim, issue,  cause,  or  matter  shall  be  tried  by  the  Judge  of  the  Court, 
or  one  of  the  Judges  thereof  if  there  be  more  than  one,  without  a  jury  : 

Provided  that — 

(a)  where  by  reason  of  the  nature  of  the  proceeding  or  any  allega^ 
tion  therein  either  party  would  if  the  proceedings  w^ere  in  the 
High  Court  be  entitled  under  the  provisions  of  this  Act  to  a  trial 
with  a  jury,  either  party  shall  on  application  for  that  purpose 
made  in  accordance  with  rules  of  Court  be  entitled  to  a  trial 
with  a  jury;  and 

(b)  if  the  Judge,  or  one  of  the  Judges  of  the  Court,  is  of  opinion 
that  the  action,  counter-claim,  issue,  cause,  or  matter  is  more 
fit  to  be  tried  with  a  jury  than  without  a  jury,  he  may  in  his 
discretion  on  an  application  made  by  either  party  in  accordance 
with  rules  of  Court  order  accordingly. 

5.  Sixty-five  years  shall  be  substituted  in  section  one  of  the  Juries 
Act,  1825,  for  sixty  years  as  the  age  at  which  liability  to  serve  upon 
a  jury  shall  cease,  and  that  section  shall  have  effect  accordingly. 

6.  Power  by  Order  in  Council  to  modify  statutory  provisions  relat- 
ing .to  the  preparation  and  publication  of  jury  lists. 

7.  Power  to  hold  coroner's  inquest  without  jury.- 

8.  The  Act  is  to  have  effect  dunng  the  continuance  of  the  present 
war  or  for  a  period  of  six  months  thereafter. 


Live  Stock. 

The  Maintenance  of  Live  Stock  Act,  1915,  enables  the  Board  of 
Agriculture,  by  Order,  to  make  regulations  for  the  purpose  of  maintain- 
ing a  sufficient  stock  of  cattle,  sheep,  and  swine.     The  Board  may — 

(a)  prohibit  or  restrict  the  slaughter  of  animals  except  male  lambs ; 

(b)  prohibit  or  restrict  the  sale  or  exposure  for  sale  of  meat  of  immature 
animals  which  has  not  been  imported ;  (c)  authorise  any  local  authority 
specified  in  the  order  to  execute  and  enforce  within  their  district  all  or 
any  of  the  provisions  of  the  order,  and  provide  for  the  manner  in  which 
the  expenses  incurred  by  the  authority  are  to  be  defrayed ;  (d)  authorise 
any  officer  of  the  board  or  of  a  local  authority  to  enter  any  slaughter- 
house or  other  premises  on  which  animals  are  slaughtered  for  human 
food  and  examine  any  animals  or  carcases  therein ;  (e)  prohibit  or  restrict 
the  movement  of  animals  out  of  any  area  in  which  the  slaughter  of  such 
animals  is  prohibited  or  restricted ;  (/)  authorise  or  require  the  marking 
of  animals  for  the  purposes  of  an  order  under  this  Act.  The  Act  is  to 
remain  in  force  during  the  war  and  for  tivelve  months  thereafter.  The 
Slaughter  of  Animals  Act,  1914,  is  repealed. 


Loans. 

For  War  Loans,  see  under  Revenue,  post. 
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Local  Government. 

The  Public  Authorities  and  Bodies  (Loans)  Act,  1916,  gives  special 
powers  to  county,  borough,  and  urban  district  councils  and  other  public 
authorities  to  borrow  and  re-borrow,  during  the  continuajice  of  the 
war  and  a  period  of  six  months  thereafter. 

The  Local  Government  {Emergency  Provisions)  Act,  1916,  makes 
provision  with  respect  to  officers  and  servants  of  local  authorities 
serving  in  the  Navy  or  Army,  and  makes  various  administrative  provi- 
sions with  a  view  to  economy  in  money  and  labour  in  connection  luith 
the  war. 

The  Local  Government  (Emergency  Provisions)  (No.  2)  Act,  1916, 
makes  provision  with  respect  to  the  calculation  of  the  amounts  payable 
and  transferable  in  respect  of  pauper  lunatics  under  sec.  24  of  the  Local 
Government  Act,  1888.  The  Act  is  to  have  effect  during  the  continu- 
ance of  the  war  and  afterwards  for  such  period  not  exceeding  one  year 
as  the  Local  Government  Board  may  fix. 

Marriages,  Naval. 

The  Naval  Marriages  Act,  1915,  provides  further  facilities  for  the 
marriage  of  officers,  seamen,  and  marines  during  the  war.  It  enacts 
that,  where  during  the  continuance  of  the  war,  one  of  the  parties 
to  an  intended  marriage  is  an  officer,  seaman,  or  marine  borne 
on  the  books  of  one  of  His  Majesty's  ships,  and  the  parties  to  the 
intended  marriage  have  duly  fulfilled  all  the  conditions  required  by  law 
for  enabling  them  to  be  married  in  any  particular  place  of  worship  or 
in  any  particular  district  in  the  United  Kingdom,  then,  if  the  officer, 
seaman,  or  marine  obtains  from  the  officer  commanding  the  ship  on 
whose  books  he  is  borne  a  certificate  that  owing  to  the  exigencies  of  the 
public  service  the  officer,  seaman,  or  marine  cannot  be  allowed  to  pro- 
ceed to  that  place  of  worehip  or  to  that  district,  the  marriage  may  be 
lawfully  solemnised  or  contracted  in  any  other  building  in  the  United 
Kingdom  in  which  marriages  may  lawfully  be  solemnised  or  contracted, 
as  though  the  parties  thereto  had  duly  fulfilled  all  the  conditions  required 
by  law  for  enabling  them  to  be  married  at  that  building :  Provided  that 
where  apart  from  the  above  provision  the  marriage  could  not  have  been 
solemnised  elsewhere  than  in  a  place  of  worship  of  a  particular 
denomination,  nothing  in  the  said  provision  shall  be  construed  as 
authorising  the  solemnisation  of  the  marriage  elsewhere  than  in  such 
place  of  worship  (sec.  1).  Where,  during  the  continuance  of  the  war, 
one  of  the  parties  to  an  intended  marriage  is  an  officer,  seaman,  or 
marine  borne  on  the  books  of  one  of  His  Majesty's  ships,  any  certificate 
of  the  publication  or  proclamation  of  banns  or  of  notice  of  marriage 
issued  for  the  purpose  of  the  intended  marriage  shall,  notwithstanding 
anything  in  any  other  Act,  continue  to  be  valid  for  twelve  months,  and 
the  marriage  may  accordingly  be  lawfully  solemnised  or  contracted  at 
any  time  within  those  twelve  months  (sec.  2). 

Monopolies. 

The  Patents,  Designs,  and  Trade  Marks  (Temporary  Rules)  Act, 
1914,  and  the  Patents,  Designs^  and  Trade  Marks  (Temporary  Rules 
Amendment)  Act,  1914,  are  designed  to  meet  the  difficulty  of  certain 
forms  of  monopoly  in  the  ownership  or  control  of  enemy  subjects.  They 
provide  jointly  that  the  power  of  the  Board  of  Trade  under  sec.  86  of  the 
Patents  and  Designs  Act,  1907,  and  sec.  60  of  the  Trade  Marks  Act, 
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1905,  to  make  rules  and  to  do  such  things  as  they  think  expedient  for 
the  purposes  therein  mentioned  shall  include  power  to  make  rules  and 
to  do  such  things  as  they  think  expedient  for  avoiding  or  suspending 
in  whole  or  in  part  any  patent  or  licence  the  person  entitled  to  the 
benefit  of  which  is  the  subject  of  any  state  at  war  with  His  Majesty ; 
for  avoiding  or  suspending  the  registration,  and  all  or  any  rights  conferred 
by  the  registration,  of  any  design  or  trade  mark  the  proprietor  whereof 
is  a  subject  as  aforesaid;  for  avoiding  or  suspending  any  application 
made  by  any  such  person  under  either  of  the  said  Acts;  for  enabling 
the  Board  to  grant,  in  favour  of  pereons  other  than  such  persons  as 
aforesaid,  on  such  terms  and  conditions,  and  either  for  the  whole  term 
of  the  patent  or  registration  or  for  such  less  period,  as  the  Board  may 
think  fit,  licences  to  make,  use,  exercise,  or  vend,  patented  inventions 
and  registered  designs  so  liable  to  avoidance  or  suspension  as  aforesaid, 
and  for  extending  the  time  within  which  any  act  or  thing  may  or  is 
required  to  be  done  under  those  Acts  (sec.  1  (1) ).  In  relation  to 
rules  made  under  this  Act  the  provisions  of  sub-sec.  3  of  sec.  60  of 
the  Trade  Marks  Act,  1905,  shall  not  apply  (sec.  1  (2) ).  If  the  rules 
made  under  this  Act  so  provide  the  rules  or  any  of  them  shall  have 
effect  as  from  the  passing  of  this  Act  (sec.  1  (3) ).  This  Act  shall  apply 
to  any  person  resident  and  carrying  on  business  in  the  territory  of  a 
state  at  war  with  His  Majesty  as  if  he  were  a  subject  of  that  state;  and 
the  expression  "  subject  of  any  state  at  war  with  His  Majesty  "  shall, 
with  reference  to  a  company,  include  any  company  the  business  whereof 
is  managed  or  controlled  by  such  subjects,  or  is  carried  on  wholly  or 
mainly  for  the  benefit  or  on  behalf  of  such  subjects,  notwithstanding 
that  the  company  may  be  registered  within  His  Majesty's  dominions; 
and  where  a  patent  has  been  granted  to  any  person  in  respect  of  an 
invention  declared  in  the  application  or  any  specification  to  have  been 
communicated  to  him  by  some  other  person,  that  other  person  shall, 
for  the  purposes  of  this  Act,  be  deemed  to  be»the  person  entitled  to 
the  benefit  of  the  patent  unless  the  contrary  is  proved  (sec.  1  (4) ). 
This  Act  and  the  rules  made  thereunder  shall  continue  in  force  during 
the  continuance  of  the  state  of  war  in  Europe,  and  for  a  period  of  six 
months  thereafter  and  no  longer  (sec.  3). 

The  Patents  and  Designs  (Partial  Suspension)  Act,  1915,  provides 
that  the  operation  of  sec.  27  of  the  Patents  and  Designs  Act,  1907 
(relative  to  the  revocation  of  patented  articles  the  manufacture  of  which 
is  carried  on  exclusively  or  mainly  out  of  the  United  Kingdom),  shall  be 
suspended  during  the  continuance  of  the  war  and  for  a  period  of 
six  months  thereafter,  and  in  reckoning  the  period  of  four  years  men- 
tioned in  the  said  section  the  period  during  which  that  section  is 
suspended  by  virtue  of  this  Act  shall  not  be  taken  into  account. 

See  also  the  Trading  with  the  Enemy  [Copyrightf  Act,  1916,  under 
Trading  with  the  Enemy,  post. 


Moratorium. 

The  Postponement  of  Payments  Act,  1914,  enabled  the  Crown  to 
proclaim  w^hat  is  known  as  a  moratorium.  The  Act  was  in  force  for  a 
period  of  six  months  from  the  passing  thereof  (August  3,  1914).  The 
proclamations  made  under  it  have  all  expired. 

The  decisions  upon  this  statute  are  as  follows:  Gramophone  Co.  v. 
King,    [1914]    2  Ir.   R.    535;  Auster,   Lim.   v.   London   Motor  Coach 
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Works,  1914,  84  L.  J.  K.B.  580;  31  T.  L.  E.  26— C.A. ;  Burgess  v. 
O.H.N.  Gases,  1914,  59  S.  J.  90;  31  T.  L.  E.  59;  Softlmv  v.  Morgan, 

1914,  31  T.  L.  E.  54;  Glaskie  v.  Petry,  1914,  59  S.  J.  92;  31  T.  L.  E. 
40;  Durrell  v.  Gread,  1914,  84  L  J.  K.B.  130;  31  T.  L.  E.  22;  In  re 
Sahler,  1914,  84  L.  J.  K.B.  1275;  112  L.  T.  133;  59  S.  J.  106;  Allen  v. 
London  County  and  Westminster  Bank,  1915,  84  L.  J.  K.B.  1286;  31 
T.  L.  E.  210;  Shottland  v.  Cabins,  Urn.,  1915,  31  T.  L.  E.  297; 
Ho-ppe  V.  Manasseh,  1916,  32  T.  L.  E.  112— C.A. ;  Barnard  v.  Foster, 

1915,  32  T.  L.  E.  88— C.A. ;  Flack  v.  London  and  South  Western 
Bank,  1915,  31  T.  L.  E.  334;  Credito  Italiano  v.  Swiss  Bankverein, 

1916,  85  L.  J.  K.B.  1477;  32  T.  L.  E.  429— C.A. ;  Coats,  Lim.  v. 
Direction  Disconto-Gesellschaft,  1916,  85  L.  J.  K.B.  973;  32  T.  L.  E. 
351— C.A. 


Munitions. 


The  Ministry  of  Munitions  Act,  1915,  establishes  the  office  of 
Minister  of  Munitions  and  a  Ministry  of  Munitions  which  shall  cease 
to  exist  twelve  months  after  the  conclusion  of  the  war  or  such  earlier 
date  as  may  be  fixed  by  Order  in  Council. 

The  Munitions  of  War  Act,  1915,  makes  provision  for  furthering  the 
efficient  manufacture,  transport,  and  supply  of  munitions  for  the 
war.  It  provides  for  the  settlement  of  labour  differences  in  trades 
engaged  in  the  manufacture,  &c.  of  munitions  by  or  at  the  instance  of 
the  Board  of  Trade  (sec.  1),  and  prohibits  strikes  and  lock-outs  in  certain 
cases  (sec.  2).  The  Minister  of  Munitions  may  declare  an  establish- 
ment a  "  controlled  "  establishment,  and  in  such  case  the  excess  net 
profits  are  appropriated"  to  the  Exchequer,  proposed  changes  in  rate  of 
wages,  &c.,  must  be  submitted  to  the  Minister  of  Munitions,  rules 
restricting  output  must  be  suspended,  employer  and  employed  are 
deemed  to  have  agreed  to  specified  conditions  as  to  employment,  and 
owners  must  supply  the  Minister  with  all  proper  information  (sec.  4). 
A  workman  may  not  leave  a  controlled  establishment  without  consent 
of  the  Mini&ter  (sees.  6,  7,  and  8).  The  Act  is  to  have  effect  so  long 
as  the  office  of  Minister  of  Munitions  and  the  Ministry  of  Munitions 
exist  (sec.  24). 

The  Act  was  amended  by  the  Munitions  of  War  (Amendment)  Act, 
1916,  and  the  Munitions  of  War  Act,  1917,  and  the  three  Acts  are 
to  be  construed  as  one  and  may  be  cited  together  as  the  Munitions  of 
War  Acts,  ;).915  to  1917.  On  the  construction  of  sec.  7  of  the  Act  of 
1915,  as  amended  bv  sec.  5  of  the  Act  of  1916,  see  Hulme  v.  Ferranti, 
Lim.,  [1918]  2  K.B.  426;  87  L.  J.  K.B.  938. 

The  Munitions  {Liability  for  Explosions)  Act,  1916,  enables  the 
Government  to  obtain  contribution  from  persons  carrying  on  munition 
works  in  respect  of  liability  for  explosions  in  cases  where  such  liability 
is  assumed  by  the  Government. 

The  Ministry  of  Munitions  Act,  1918,  extended  the  purposes  of 
the  Ministry  of  Munitions  to  include  the  supervision  and  regulation 
of  the  diversion  to  the  production  of  articles  required  in  times 'of  peace 
of  industries  established  or  utilised  during  the  war  for  the  purpose  of 
the  production  of  war  material. 
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Navy. 

The  Naval  Forces  (Service  on  Shore)  Act,  1916,  enables  the  Admi- 
ralty to  direct  that  naval  men  may  be  placed  under  military  law  whilst 
serving  on  shore.  The  Act  is  to  have  effect  during  the  war  and  for  six 
months  thereafter. 

The  Naval  Discipline  (Delegatiofi  of  Powers)  Acts,  1916  and  1917, 
enable  the  Commander-in-Chief  of  the  Grand  Fleet  during  the  war 
to  delegate  his  disciplinary  powers  to  flag  officers  in  command  of 
squadrons. 

The  Royal  Naval  Volunteer  Reserve  Act,  1917,  enables  the  Crown, 
duriyig  the  continuance  of  the  war,  to  extend  the  term  of  service 
of  the  Royal  Naval  Volunteer  Reserve  in  the  same  manner  as  the 
Royal  Naval  Volunteers. 

Obligations,  Government. 

The  Government  War  Obligations  Act,  1914,  validat-es  and  renders 
effective  certain  undertakings  entered  into  by  the  Government  in  con- 
nection with  the  war.  The  Act  provides  for  the  payment  of  moneys 
necessary  to  the  fulfilment  of  the  obligations  set  out  in  the  Schedule  to 
the  Act  (sec.  1).  It  exempts  from  stamp  duty  and  registration  the 
documents  carrying  out  such  obligations  (sec.  2  (1) ).  No  charge  or 
notice  of  any  charge  given  for  the  purpose  of  obtaining  any  loan 
guaranteed  by  or  on  behalf  of  the  Government  in  pursuance  of  any  such 
obligation  need  be  registered  or  notified  under  the  Companies  (Consolida- 
tion) Act,  1908,  or  the  Bankruptcy  and  Deeds  of  Arrangement  Act,  1913 
— now  the  Deeds  of  Arrangement  Act,  1914  (sec.  2  (2) ).  Policies  of 
insurance  or  re-insurance,  contracts,  or  actions,  granted  made  or  taken 
by  associations  or  bodies  approved  by  the  Board  of  Trade  for  the  purpose 
of  carrying  out  any  government  scheme  of  insurance  of  ships  or  cargo 
against  the  King's  enemies  in  connection  with  the  war  shall  be 
deemed  within  the  powers  of  such  associations  or  bodies  although  other- 
wise ultra  vires  (sec.  3).  The  obligations  contained  in  the  Schedule 
are  worth  while  setting  out  as  a  record  of  the  many  extraordinary 
activities  on  the  part  of  the  Government  called  forth  by  the  war.  They 
are  :  (1)  Guarantees  given  to  the  Bank  of  England  in  connection  with 
(a)  the  discount  of  bills  of  exchange,  (b)  advances  to  acceptors  of  bills 
of  exchange,  and  (c)  advances  in  connection  with  loans  made  to  mem- 
bers of  the  Stock  Exchange;  (2)  Guarantees  given  in  connection  with 
bills  of  exchange  drawn  by  traders  having  debts  due  froni  abroad  which 
are  not  immediately  recoverable,  and  in  connection  with  advances  to 
traders  to  enable  them  to  meet  liabilities  under  contracts  entered  into 
before  the  outbreak  of  war;  (3)  Payments  on  contracts  of  insurance 
or  re -insurance  against  war  risks  of  ships  or  cargo  or  for  the  relief  of 
dependants  of  persons  on  insured  ships  so  far  as  provision  is  not  made 
for  those  payments  by  the  application  of  premiums  or  otherwise; 
(4)  Any  loans  raised  by  any  of  the  Powers  allied  in  the  present  war  or 
by  the  government  of  Egypt  or  by  the  government  of  any  of  His 
Majesty's  dominions  or  any  British  possession  or  protectorate.  (5)  The 
maintenance  or  assistance,  in  connection  with  the  present  war,  of  food 
supply,  trade,  industry,  business,  or  communications  in  the  United  # 
Kingdom  or  in  any  other  country,  or  the  relief  of  distress  in  the  United 
Kingdom  or  in  any  other  country. 

The  Government  War  Obligations  Act,  1915,  provides  that  sec.  1 
of  the  Government  War  Obligations  Act,  1914,  shall  be  extended  so  as 
to  include  the  provision  in  the  like  manner  of  money  for  the  fulfilment 
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of  any  Government  war  obligations  incurred  before  the  passing  of  this 
Act  (sec.  1  (1) ).  Sec.  3  of  the  Act  of  1914  shall  apply  to  action  taken 
for  the  purpose  of  carrying  out  any  Government  scheme  in  connection 
with  the  war  for  the  grant  of  compensation  in  respect  of  persons 
killed  or  injured  on  merchant  ships  as  the  result  of  hostilities,  in  like 
manner  as  it  applies  to  action  taken  for  the  purpose  of  carrying  out  any 
such  scheme  for  the  relief  of  dependants  of  persons  on  insured  ships 
(sec,  1  (2) ).  The  schedule  to  the  Act  of  1914  shall  be  extended 
so  as  to  include  obligations  incurred  in  connection  with  the  war  in 
respect  of  payments — (a)  for  the  relief  of  dependants  of  persons  on  any 
merchant  ship  or  fishing  vessel;  (h)  for  compensation  in  respect  of 
persons  killed  or  injured  on  any  merchant  ship  or  fishing  vessel ;  (c)  on 
contracts  of  insurance  against  war  risks  of  the  personal  effects  of 
masters,  officers,  seamen,  and  fishermen;  and  (rf)  in  respect  of  aircraft 
and  bombardment  insurance  contracts ;  (so  far  as  provision  is  not  made 
for  those  payments  by  the  application  of  premiums  or  otherwise)  or  in 
respect  of — (e)  any  arrangements  for  restricting  the  supply  of  any  com- 
modities to  the  enemy;  (/)  any  arrangements  for  the  regulation  of  the 
foreign  exchanges;  (g)  an}^  scheme  in  connection  with  an^^  such  last- 
mentioned  arrangements  for  enabling  securities  to  be  placed  at  the 
disposal  of  the  Treasury ;  and  (h)  any  exchange  of  obligations  with 
any  Powers  allied  with  His  Majesty'  in  the  war  (sec.  1  (3) ). 
Securities  may  be  deposited  with  the  Treasury  or  given  to  the  Treasury 
in  exchange  for  Government  securities,  for  the  purpose  of,  and  in 
accordance  with  the  conditions  of,  any  Treasury  securities  deposit 
scheme,  notwithstanding  that  those  securities  are  subject  to  any  trust, 
and  notwithstanding  any  provisions  of  the  trust,  whether  arising  by 
deed,  Act  of  Parliament,  or  otherwise;  and  any  persons  holding  any 
such  securities  are  hereby  expressly  authorised  so  to  deposit  the  secu- 
rities or  give  them  in  exchange  in  accordance  with  any  such  scheme, 
and  shall  not  be  liable  for  any  loss  arising  therefrom,  and,  in  the  case 
of  a  company,  or  body  of  persons,  are  so  authorised  notwithstanding 
anything  in  their  constitution  (sec.  2  (1) ).  Any  deposit  receipts  or 
documents  of  a  like  nature  given  in  respect  of  securities  so  deposited, 
and  any  Government  securities  taken  in  exchange  for  securities 
exchanged,  shall  be  held  by  the  persons  depositing  the  securities  or 
giving  them  in  exchange  subject  to  the  same  trusts  as  the  securities 
deposited  or  given  in  exchange  as  the  case  may  be  (sec.  2  (2) ).  Any 
person  having  power  to  invest  in,  hold,  advance  money  on,  or  deal  with 
securities  represent-ed  by  any  such  deposit  receipt  may  invest  in,  hold, 
advance  money  on,  and  deal  with  the  deposit  receipts  in  the  same 
manner  as  the  securities  which  the  receipts  represent,  and  any  person 
taking  Government  securities  in  exchange  in  pursuance  of  this  section 
may  hold  and  deal  with  those  securities  as  if  they  were  the  securities 
given  in  exchange.  Where  the  Treasury  so  direct  as  respects  any  class 
of  transaction  for  the  purpose  of  any  Treasury  securities  deposit  scheme 
or  any  special  transaction  for  the  purpose  of  any  such  scheme,  stamp 
duty  shall  not  be  payable  in  respect  of  that  class  of  transaction  or 
transaction ;  and  a  deposit  with  the  Treasury,  or  sale  to  the  Treasury,  or 
exchange  with  the  Treasury,  for  the  purpose  of  any  such  scheme  of  a 
security  transferable  by  delivery  shall  not,  for  the  purpose  of  the  Stamp 
Act,  1891,  and  the  Acts  amending  the  same,  be  deemed  to  be  a  negotia- 
tion of  the  security  (sec.  2  (3) ).  None  of  the  provisions  of  the  House 
of  Commons  (Disqualification)  Act,  1782,  or  the  House  of  Commons 
(Disquahfications)  Act,  1801,  shall  be  construed  so  as  to  extend  to  any 
deposit  of  securities  with  the  Treasury  or  any  lexchange  of  securities 
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with  or  sale  of  securities  to  the  Treasury  for  the  purpose  of  and  in 
accordance  with  the  conditions  of  any  Treasury  securities  deposit 
scheme  (sec.  2  (4) ). 

'  The  Government  War  Obligations  Act,  1916,  provides  that  sec.  1 
of  the  Government  War  Obhgations  Act,  1914,  as  extended  by  sec.  1 
of  the  Government  War  Obligations  Act,  1915,  shall  be  further  extended 
so  as  to  include  the  provision  in  the  like  manner  of  money  for  the  fulfil- 
ment of  any  Government  war  obhgations  incurred  before  the  passing  of 
this  Act  (sec.  1  (1) ).  The  schedule  to  the  Government  War  Obliga- 
tions Act,  1914,  as  extended  by  the  Government  War  Obligations  Act, 

1915,  shall  be  further  extended  so  as  to  include  obligations  incurred 
in  connection  with  the  war  in  respect  of  compensation  for  damage 
to  property  resulting  from  any  hostile  action  against  His  Majesty  or 
action  taken  for  repelling  such  action,  and  loans  or  guarantees  of  loans 
made  for  the  benefit  of  placesi  damaged  or  affected  by  any  such  action, 
either  actual  or  apprehended  (sec.  1  (2)  ).  Any  obligation  incurred  in 
respect  of  any  advance  or  guarantee  given  to  or  for  the  benefit  of  the 
British  Italian  Corporation,  Limited,  is  hereby  declared  to  be  an  obliga- 
tion undertaken  in  connection  with  the  present  war  (sec.  1  (3) ).  Where 
any  securities  are  held  on  trust  by  more  than  one  trustee,  the  securities 
may  be  deposited  with  the  Treasury,  or  given  to  the  Treasury  in 
exchange  for  Government  securities,  or  sold  to  the  Treasury,  for  the 
purpose  of,  and  in  accordance  with,  the  conditions  of  any  Treasury 
securities  deposit  scheme  if,  where  there  are  two  trustees,  one  trustee 
and  the  persons  entitled  to  the  income  of  the  securities,  and  where 
there  are  more  than  two  trustees,  one  half  or  more  of  the  number  of 
the  trustees  and  the  persons  entitled  to  the  income  of  the  securities, 
are  willing  that  the  securities  should  be  so  deposited  or  given  in  exchange 
or  sold ;  and  any  action  taken  by  any  such  trustees  or  beneficiaries  for 
the  purpose  of  such  deposit  or  exchange  or  sale  shall,  notwithstanding 
anything  in  the  terms  of  the  trust,  or  any  rule  of  law  to  the  contrary, 
be  as  valid  and  effectual  in  all  respects  as  though  all  the  trustees  had 
consented  thereto  and  joined  therein  (sec.  2  (1) ).  No  notice  of  any 
trust,  express,  implied,  or  constructive,  in  respect  of  any  securities 
deposited  with  the  Treasury,  given  in  exchange  for  Government  secu- 
rities, or  sold  to  the  Treasury  shall  affect  the  Treasury  or  any  person 
holding  the  securities  pn  behalf  of  the  Treasury,  but  any  rules  of  the 
Supreme  Court  for  the  time  being  in  force  relating  to  notice  in  lieu  of 
distringas,  shall  apply  to  the  Treasury  in  respect  of  such  security  as 
they  apply  to  a  company  in  respect  of  stock  (sec.  2  (2) ).  It  is  hereby 
declared  that  the  expression  '*  securities  "  in  sec.  2  of  the  Government 
War  Obligations  Act,  1915,  and  in  any  other  enactment  relating  to  any 
Treasury  securities  deposit  scheme,  includes  stocks,  shares,  and  other 
securities  (sec.  2  (3) ). 

The  Government  War  Obligations  Act,  1918,  extends  sec.  1  of  the 
Acts  of  1914,  1915,  and  1916  to  cover  the  provision  of  money  for  the 
fulfilment  of  any  Government  war  obligations  incurred  before  the 
passing  of  this  Act  (sec.  1  (1)  )•  The  Schedule  to  the  Government  War 
Obligations  Act,  1914  (which  as  extended  by  the  Government  War 
Obligations   Act,    1915,    and   the    Government   War    Obligations    Act, 

1916,  sets  out  the  Government  war  obligations),  shall  be  further 
extended  so  as  to  include  obligations  incurred  in  connection  with  the 
war  in  respect  of  undertakings  given  to  any  foreign  State  for  the 
purpose  of  obtaining  the  release  of  cargoes  on  board  enemy  vessels 
interned  in  the  harbours  of  that  State  (sec.  1  (2) ). 
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Parliament. 

The  Ministry  of  Munitions  Act,  1915,  establishes  a  Ministry  of 
Munitions,  see  under  Munitions,  supra. 

The  Parliament  and  Registration  Act,  1916,  and  the  Parlia-ment  and 
Local  Elections  Acts  of  1916,  1917,  and  1918  amend  the  Parliament 
Act,  1911,  SO'  as  to  prolong  the  life  of  the  then  Parliament. 

The  Ne2v  Ministries  and  Secretaries^  Act,  1916,  establishes  the 
Ministries  of  Labour,  Food,  and  Shipping,  and  the  Air  Board. 

The  Ministry  of  Pensions  Act,  1916,  establishes  a  Ministry  of 
Pensions. 

The  New  Ministries  Act,  1917,  establishes  a  Ministry  of  Recon- 
struction. 

The  Representation  of  the  People  [Amendynent)  Act,  1918,  sub- 
stitutes eleven  for  eight  days  for  the  counting  of  votes  under  sec.  23  (3) 
of  the  Representation  of  the  People  Act,  1918,  during  the  continuance 
of  the  war  and  for  twelve  months  thereafter. 

For  other  statutes  relating  to  Parliament,  see  Disabilities,  Relief 
FROM,  supra. 

Pensions,  Superannuation,  and  Allowances  to  Dependants. 

The  Elementary  School  Teachers  {War  Service  Superannuation) 
Act,  1914,  enables  certificated  teachers  to  reckon  as  recorded  service  for 
the  purpose  of  the  Acts  relating  to  elementary  school  teachers'  super- 
annuation, service  in  connection  with  naval  or  military  operations 
during  the  war  (sec.  1  (1) )  or  any  perio<^l  during  which  the  teacher, 
though  not  actually  serving,  is  prevented  or  hindered  from  procuring 
work  as  a  teacher  as  a  result  of  such  service  (sec.  1  (2) ).  Contributions 
in  respect  of  such  service  to  the  deferred  annuity  fund  may  be  received 
within  six  months  of  the  end  of  the  war  or  snch  later  date  as  the 
Board  of  Education  may  determine  (sec.  1  (3 ). 

The  Police  Constables  (Naval  and  Military  Service)  Act,  1914,  pro- 
vides that  if  with  the  consent  of  the  chief  officer  of  police  of  the  force 
to  which  he  belongs,  a  constable  who  has  been  a  petty  officer  or  non- 
commissioned officer  re-enters  or  has  re-entered  the  navy,  or  re-enlists 
or  has  re-enlisted  in  the  regular  forces,  for  the  purposes  of  the  war, 
the  Police  Reservists  (Allowances)  Act,  1914,  as  amended  by  this 
Act,  sub-sec.  5  of  sec.  4  of  the  Police  Act,  1890,  and  sec.  4  of  the 
Police  (Superannuation)  Act,  1906,  shall,  subject  to  the  necessary 
adaptations,  apply  to  him  in  like  manner  as  they  apply  to  a  constable 
who,  being  a  man  belonging  to  the  Naval  Reserves  or  the  Army  Reserve, 
has  been  called  out  for  service  during  war  or  any  emergency  or,  as  the 
case  may  be,  on  permanent  service  (sec.  2  (1) ).  A  pohce  authority 
may,  if  they  think  fit,  by  order  extend  the  privileges  conferred  by  thii 
section  to  any  constable  who,  for  the  purposes  of  the  tear,  enters 
or  enlists,  or  has  entered  or  enlisted,  in  any  of  His  Majesty's  naval  or 
military  forces,  if  the  police  authority  are  satisfied,  after  consultation 
with  the  Admiralty  or  Army  Council,  that  the  constable  possesses  quali- 
fications not  possessed  by  ordinary  recruits  for  rendering  special  service 
in  the  navy  or  army,  and  thereupon  this  section,  subject  to  the  necessary 
adaptations,  shall  apply  to  the  constable.  The  Act  is  amended  by  the 
Police  (Emergency  Provisions)  Act,  1915,  and  the  Police  Constables 
(Naval  and  Military  Service)  Act,  1915.  See  also  the  Police,  Eactories, 
k'c.  (Miscellaneous  Provisions)  Act,  1916,  sec.  2.  The  Police  Reservists 
(Allowances)  Act,  1914,  is  further  amended  by  the  Police  Constables 
(Naval  and  Military  Service)  Act,  1917. 
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The  last-mentioned  Act  also  provides  for  the  retention  by 
ex-constables  of  pensions  whilst  employed  for  the  purpose  of  the  war 
(sec.  1).  It  also  enables  police  authorities  to  pension  persons  injured 
whilst  assisting  the  police  in  the  execution  of  any  of  their  duties  con- 
nected with  the  war,  and  their  dependants  (sec.  3). 

The  Injunes  in  War  (Compensation)  Act,  1915,  provides  for  the 
grant  of  pensions  and  other  allowances  in  respect  of  disablement  to 
persons  disabled  in  connection  with  the  laying,  installing,  repairing,  and 
operating  of  submarine  cables,  and  telegraphic  (including  wireless) 
apparatus,  or  while  they  are  employed  afloat  in  connection  with  the 
conveyance  or  sorting  of  letters  and  parcels,  during  the  war. 

The  Naval  and  Military  War  Pensions,  dtc,  Act,  1915,  makes  better 
provision  as  to  the  pensions,  grants,  and  allowances  made  in  respect  of 
the  war  to  officers  and  men  in  the  naval  and  military  services  of  His 
Majesty  and  their  dependants,  and  the  care  of  officers  and  men  disabled 
in  consequence  of  the  war. 

The  Natml  and  Military  War  Pensions,  (f-c.  (Expenses)  Act,  1916, 
provides  for  the  payment  of  a  grant  in  aid  of  the  funds  at  the  disposal 
of  the  Statutory  Committee  constituted  under  the  Naval  and  Military 
War  Pensions,  &c.  Act,  1915,  and  for  payments  by  local  authorities  in 
aid  of  the  expenses  of  local  and  district  committees  under  that  Act. 
Repealed,  but  subject  as  respects  sec.  2  to  the  proviso  to  sub-sec.  (3) 
of  sec.  10  of  the  Naval  and  Military  War  Pensions,  &c.  (Administrative 
Expenses)  Act,  1917. 

The  Ministry  of  Pensions  Act,  1916,  establishes  a  ministry  of 
pensions  and  provides  for  the  transference  to  the  Minister  of — (a)  the 
powers  and  duties  of  the  Admiralty  with  respect  to  pensions  and  grants 
to  persons  who  have  served  as  officers  or  men,  and  to  their  widows, 
children,  and  other  dependants,  and  to  persons  who  have  been  employed 
in  the  nursing  service  of  any  of  His  Majesty's  naval  forces,  other  than 
service  pensions,  so  far  as  such  pensions  and  grants  are  payable  out 
of  moneys  provided  by  Parliament,  and  not  provided  exclusively  for  the 
purpose  of  Greenwich  Hospital ;  (b)  the  powers  and  duties  of  the  Com- 
missioners of  the  Royal  Hospital  for  soldiers  at  Chelsea  with  respect 
to  the  grant  and  administration  of  disability  pensions  and  grants,  other 
than  in-pensions;  (c)  the  powers  and  duties  of  the  Army  Council  and 
the  Secretary  of  State  for  War  with  respect  to  pensions  and  grants  to 
persons  who  have  served  as  officers  or  soldiers,  and  to  their  widows, 
children,  and  other  dependants,  and  to  persons  who  have  been  employed 
in  the  nursing  service  of  any  of  His  Majesty's  military  forces,  other 
than  service  pensions  (sec.  2).  The  local  committees  constituted 
under  the  Naval  and  Military  War  Pensions,  &c.  Act,  1915,  shall,  at 
the  instance  of  the  Minister  of  Pensions,  exercise,  with  respect  to 
pensions  and  grants  administered  by  that  Minister,  all  such  functions 
as  to  enquiring,  reporting,  collecting,  and  furnishing  information, 
making  recommendations  and  distributing  grants  as  by  the  said  Act 
are  exercisable  by  those  committees  at  the  instance  of  the  Statutory 
Committee  (sec.  4). 

The  Naval  and  Militai-y  TFar  Pensions,  (fc.  Act^  1916. 

The  Naval  and  Military  War  Pensions,  dx.  (Administrative 
Expenses)  Act,  1917. 

The  Naval  and  Military  War  Pensions,  d'C.  (Transfer  of  Powers) 
Act,  1917. 

The  Naval  and  Military  War  Pensions,  d'c.  (Committees)  Act, 
1917. 
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The  Police  {Pensions)  Act,  1918. 

The   War  Pensions   (Administrative  Provisions)  Act,  1918. 

Police. 

The  Special  Constables  Act,  1914,  enables  the  Crown  by  Order  in 
Council  to  make  regulations  with  respect  to  the  appointment  and 
position  of  special  constables  appointed  during  the  war  under 
the  Special  Constables  Act,  1831,  or  under  sec.  196  of  the  Municipal 
Corporations  Act,  1882.     See  also  under  Pensions,  supra. 

The  Metropolitan  Police  Act,  1918,  amends  the  Metropolitan  Police 
Act,  1912,  in  respect  of  the  limitation  of  the  police  rate. 

Prize  Courts. 

The  Prize  Courts  {Egypt,  Zanzibar,  and  Cyprus)  Act,  1914,  enables 
the  Crown  by  Order  in  Council  to  confer  prize  jurisdiction  upon  certain 
Courts  in  Egypt,  Zanzibar,  and  Cyprus  m  respect  of  the  war. 

The  Naval  Prize  Act,  1918,  constitutes  a  tribunal  to  award  prize 
money  earned  during  the  ivar. 

Railways. 

The  Railway  Passenger  Duty  Act,  1917,  relieves  railways  under 
Government  control  from  keeping  separate  accounts  in  respect  of 
railway  passenger  duty,  and  from  making  separate  payments  in  respect 
thereof. 

Registration. 

The  National  Registration  Act,  1915,  provides  for  the  compilation  of 
a  National  Register.  It  includes  provisions  for  the  registration  of 
persons  between  the  ages  of  15  and  65  (sec.  1),  the  registration  autho- 
rities and  districts  (sec.  2),  the  duty  to  compile  the  register  (sec.  3),  the 
duty  to  fill  up  and  return  the  forms  (sec.  4),  the  completion  and  correc- 
tion of  the  forms  (sec.  5),  the  grant  of  certificates  of  registration 
(sec.  6),  the  notification  of  changes  of  address  (sec.  7),  the  duty  of 
employers  to  furnish  information  (sec.  10),  &c.  The  Act  continues  In 
force  during  the  continuance  of  the  war  and  no  longer.  It  is  amended 
by  the  National  Registration  (Amendment)  Act,   1918. 

Remedies,  Mitigation  of. 

The  Courts  {Emergency  Powers)  Act,  1914,  gives  important  powers 
to  the  Courts  for  the  prevention  of  the  oppressive  employment  of  execu- 
tion and  other  legal  remedies.       As  its  operation  may  extend  for  a 
considerable  time  after  the  termination  of  the  war  (see  sec.  2  (4),  infra), 
it  is  desirable  to  set  out  its  provisions  somewhat  fully.     It  provides  that 
1. — (1)  From  and  after  the  passing  of  this  Act  no  person  shall — 
(a)  proceed  to  execution  on,  or  otherwise  to  the  enforcement  of,  any 
judgment  or  order  of  any  Court  (whether  entered  or  made  before 
or  after  the  passing  of  this  Act)  for  the  payment  or  recovery  of  a 
sum  of  money  to  which  this  sub-section  applies,  except  after 
such  application  to  such  Court  and  such  notice  as  may  be  pro- 
vided for  by  rules  or  directions  under  this  Act ;  or 
{b)  levy  any  distress,  take,  resume,  or  enter  into  possession  of  any 
property,  exercise  any  right  of  re-entry,  foreclose,  realise  any 
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security  (except  by  way  of  sale  by  a  mortgagee  in  possession), 
forfeit  any  deposit,  or  enforce  the  lapse  of  any  policy  of  insurance 
to  which  this  sub-section  applies,  for  the  purpose  of  enforcing  the 
payment  or  recovery  of  any  sum  of  money  to  which  this  sub- 
section applies,  or,  in  default  of  the  payment  or  recovery  of  any 
such  sum  of  money,  except  after  such  application  to  such  Court 
and  such  notice  as  may  be  provided  for  by  rules  or  directions 
under  this  Act. 
This  sub-section  shall  not  apply  to  any  sum  of  money  (other  than 
rent  not  being  rent  at  or  exceeding  fifty  pounds  per  annum)  due  and 
payable  in  pursuance  of  a  contract  made  after  the  beginning  of  August  4, 
1914. 

This  sub-section  applies  to  life  or  endowment  policies  for  an  amount 
not  exceeding  twenty-five  pounds,  op  payments  equivalent  thereto,  the 
premiums  in  respect  of  which  are  payable  at  not  longer  than  monthly 
intervals,  and  have  been  paid  for  at  least  the  two  years  preceding 
August  4,  1914. 

(2)  If,  on  any  such  application,  the  Court  to  which  the  application 
is  made  is  of  opinion  that  time  should  be  given  to  the  person  liable  to 
make  the  payment  on  the  ground  that  he  is  unable  immediately  to 
make  the  payment  by  reason  of  circumstances  attributable,  directly  or 
indirectly,  to  the  present  war,  the  Court  may,  in  its  absolute  discretion, 
after  considering  all  the  circumstances  of  the  case  and  the  position  of 
all  the  parties,  by  order,  stay  execution  or  defer  the  operation  of  any 
such  remedies  as  aforesaid,  for  such  time  and  subject  to  such  conditions 
as  the  Court  thinks  fit. 

(3)  Where  a  bankruptcy  petition  has  been  presented  against  any 
debtor  and  the  debtor  proves  to  the  satisfaction  of  the  Court  having, 
jurisdiction  in  bankruptcy  that  his  inability  to  pay  his  debts  is  due  to 
circumstances  attributable,  directly  or  indirectly,  to  the  present  war, 
the  Court  may,  in  its  absolute  discretion,  after  considering  all  the 
circumstances  of  the  case  and  the  position  of  all  the  parties,  at  any  time 
stay  the  proceedings  under  the  petition  for  such  time  and  subject  to 
such  conditions  as  the  Court  thinks  fit. 

(4)  This  Act  shall  apply  to  all  proceedings  for  the  recovery  of  posses- 
sion of  tenements  under  the  Small  Tenements  Recovery  Act,  1838,  as 
if  they  were  in  all  cases  proceedings  for  the  payment  or  recovery  of  a 
sum  of  money  due  and  payable  on  account  of  rent. 

(5)  The  Lord  Chancellor  may  make  such  rules  and  give  such  direc- 
tions as  he  thinks  fit  for  the  purpose  of  giving  full  effect  to  this  Act,  and 
may,  by  those  rules  or  directions,  provide  for  any  proceedings  for  the 
purposes  of  this  Act  being  conducted,  so  far  as  desirable,  in  private  and 
for  the  remission  of  any  fees. 

(6)  The  powers  given  under  this  Act  shall  be  in  addition  to,  and  not 
in  derogation  of,  any  other  powers  of  any  Court. 

(7)  Nothing  in  this  Act  shall  affect  any  right  or  power  of  pawnbrokers 
to  deal  with  pledges,  or  give  any  power  to  stay  execution  or  defer  the 
operation  of  any  remedies  of  a  creditor  in  case  of  a  sum  of  money 
payable  by,  or  recoverable  from,  the  subject  of  a  sovereign  or  state  at 
war  with  His  Majesty. 

(8)  Any  stay  of  execution  or  other  proceedings,  and  any  postpone- 
ment of  the  operation  of  the  remedies  of  a  creditor,  which  has  been 
granted  or  ordered  by  any  Court  since  the  commencement  of  the  present 
war  and  before  the  passing  of  this  Act  shall  be  as  valid  as  if  this  Act  had 
been  in  operation  when  the  stay  or  postponement  was  granted  or  ordered. 
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2. —  ...  (4)  His  Majesty  may,  by  Order  in  Council,  at  any  time 
determine  the  operation  of  this  Act,  or  provide  that  this  Act  shall  have 
effect  subject  to  such  limitations  as  may  be  contained  in  the  Order;  but, 
subject  to  the  operation  of  any  such  Order  in  Council,  this  Act  shall 
have  effect  dunng  the  continuance  of  the  present  war,  a>nd  for  a  peiiod 
of  six  months  thereafter. 

The  above  Act  has  been  amended  by  the  Courts  (Emergency  Powers) 
(Amendment)  Act,  1916,  which  provides  as  follows : 

1.  The  Courts  (Emergency  Powers)  Act,  1914  (herein-after  referred 
to  as  the  "  Principal  Act  "),  shall  have  effect  in  favour  of  officers  and 
men  of  His  Majesty's  forces,  with  the  following  modifications,  that  is 
to  say :  — 

(a)  Subsec.  (1)  of  sec.  1  shall  apply  to  any  sum  of  money  due  and 
payable  in  pursuance  of  a  contract  made  before  the  commence- 
ment of  this  Act,  whether  such  contract  was  made  before  or 
after  the  beginning  of  the  fourth  day  of  August  nineteen  hundred 
and  fourteen : 

(b)  The  discretionary  powers  conferred  upon  the  Courts  by  sub- 
sees.  (2)  and  (3)  of  sec.  1  may  be  exercised  although  the  debtor's 
inability  to  pay  may  not  be  due  to  circumstances  attributable 
directly  or  indirectly  to  the  present  war. 

2.  Any  officer  or  man  of  His  Majesty's  forces  who  is  the  tenant 
of  any  premises  under  a  tenancy  from  year  to  year,  or  for  any  longer 
period,  may  apply  to  the  County  Court  for  the  district  in  which  he 
usually  resides,  or  in  which  such  premises  are  situate,  in  such  manner 
as  may  be  prescribed  by  rules  or  directions  under  the  Principal  Act, 
for  leave  to  determine  such  tenancy,  and,  upon  any  such  application 
being  made,  the  Court  may,  in  its  absolute  discretion,  after  considering 
all  the  circumstances  of  the  case  and  the  position  of  all  the  parties,  by 
order  authorise  the  applicant  to  determine  the  tenancy  by  such  notice 
and  upon  such  conditions  as  the  Court  thinks  fit,  and  thereupon  such 
tenancy  may,  notwithstanding  any  provision  in  the  tenancy  agreement 
or  lease,  be  determined  accordingly. 

The  principal  Act  has  been  further  amended  by  the  Courts  (Emer- 
gency Powers)  (No.  2)  Act,  1916,  which  provides  as  follows: 

1. — (1)  In  subsec.  (1)  of  sec.  1  of  the  principal  Act — 

(a)  the  expression  "  enter  into  possession  "  shall  include  the  appoint- 
ment of  a  receiver  of  mortgaged  property ;  and 

(h)  the  provisions  relating  to  foreclosure  shall  extend  to  the  institu- 
tion of  proceedings  for  foreclosure  or  for  sale  in  lieu  of  foreclosure  ; 
and 

(c)  the   expression   "a   mortgagee   in   possession"  shall  include  a 
•    mortgagee  who  before  the  passing  of  the  principal  Act  appointed 

a  receiver  who  is  still  in  possession  or  receipt  of  the  rents  and 
profits  of  the  mortgaged  property,  but  shall  not  include  a  mort- 
gagee of  property  other  than  land  or  some  interest  in  land,  except 
in  any  case  where  the  power  of  sale  had  arisen  and  notice  of 
intended  sale  had  been  given  prior  to  the  fourth  day  of  August 
nineteen  hundred  and  fourteen. 

(2)  Where  a  petition  has,  whether  before  or  after  the  passing  of 
this  Act,  been  presented  for  the  winding  up  of  any  company,  the  Court 
shall  have  the  like  discretion  as  to  staying  proceedings  under  the  petition 
as  by  subsec.  (3)  of  sec.  1  of  the  principal  Act  is  conferred  on  Courts 
having  jurisdiction  in  bankruptcy  in  relation  to  bankruptcy  proceedings. 

(3)  This  section  shall  have  effect  as  from  the  25th  of  May,  1916, 
and  shall  be  deemed  to  have  been  in  operation  as  from  that  date. 
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Sec.  2  has  been  repealed  by  the  Courts  (Emergency  Powers)  Act^ 
1917,  infra. 

3.  Where  on  the  application  of  a  person  entitled  to  build  on  any 
site  it  is  proved  to  the  satisfaction  of  such  Court  as  may  be  provided 
by  rules  or  directions  under  the  principal  Act — 

(a)  that  that  person  is  prevented  from  erecting  a  building  on  the 
site  by  reason  of  circumstances  attributable  directly  or  indirectly 
to  the  present  war,  or  that  in  the  opinion  of  the  Treasury  or  of 
the  Minister  of  Munitions  it  is  desirable  in  the  national  interests 
that  he  should  not  erect  such  a  building  during  the  present  war ; 
and 

(b)  that  in  consequence  of  the  delay  in  erecting  such  building  there 
is  danger  of  a  right  to  light  being  acquired  by  prescription  in 
respect  of  any  adjoining  or  neighbouring  premises, 

the  Court  may  in  its  absolute  discretion,  after  considering  all  the 
circumstances  of  the  case,  and  the  position  of  all  the  parties,  by  order 
declare  that  a  period,  commencing  at  such  date  not  earlier  than  the- 
25th  of  May,  1916,  and  ending  at  such  date  not  later  than  six  month& 
after  the  termination  of  the  present  war  as  may  be  fixed  by  the  Courts 
shall  be  excluded  in  computing  the  period  of  the  enjoyment  of  light 
required  for  the  purpose  of  obtaining  a  prescriptive  right,  whether  under 
the  Prescription  Act,  1832,  or  otherwise. 

The  following  are  among  the  decisions  given  upon  the  Act : 

Though  there  may  in  some  cases  be  an  appeal  from  an  order  made 
under  the  Act,  yet  the  Court  of  Appeal  will  be  very  slow  to  interfere 
with  the  Judge's  exercise  of  the  wide  discretion  conferred  upon  him  by 
sec.  1  (2)  of  the  Act  {Lyric  Theatre  v.  L.  T.  Lim.,  1914,  84  L.  J.  K.B. 
712;  31  T.  L.  E.  88— C. A.). 

An  order  for  compulsory  winding-up  is  not  an  execution  within  the- 
meaning  of  sec.  1  (1)  (a)  of  the  Act,  nor  are  taxed  costs  a  sum  of  money 
within  the  meaning  of  the  latter  part  of  sub-sec.  (6)  of  that  section  to 
which  the  Act  applied  {In  re  World  of  Golf,  Lim.,  1914,  59  S.  J.  7). 

Where  the  interest  upon  a  mortgage  was  in  arrear  and  the  mortgagor 
was  in  America,  upon  an  application  by  the  first  mortgagees  under  the 
Act,  which  was  supported  by  subsequent  mortgagees,  the  Court  gave 
the  applicants  leave  to  go  into  possession  of  the  mortgaged  premises- 
{In  re  Coivard  &  Co.,  1914,  59  S.  J.  42). 

The  Act  does  not  apply  in  the  case  of  proceedings  against  alien 
enemies  {Leader,  Plunkett  &  Leader  v.  Disconto-Gesellschaft ,  1914,. 
59  S.  J.  147;  31  T.  L.  E.  83). 

The  words  "  mortgagee  in  possession  "  in  sec.  1  (1)  {h)  of  the  Act,, 
are  not  limited  to  mortgagees  in  possession  of  real  estate,  or  to  mort- 
gagees who  have  obtained  possession  without  the  consent  of  the 
mortgagor  {Zivian  v.  Komata  Reefs  Gold  Mining  Co.,  [1915]  2  K.B.. 
163;  84  L.  J.  K.B.  1162;  31  T.  L.  E.  274— C. A.). 

Sec.  1  (1)  (b)  of  the  Act  does  not  apply  to  the  commencement  of  » 
foreclosure  action  or  a  debenture-holder's  action;  nor  does  it  preclude 
the  Court  from  appointing  a  receiver  and  manager  if  no  application  for 
foreclosure  is  made  {In  re  Famot,  Eades,  Irvine  &  Co.;  Carpenter  v. 
The  Company,  [1915]  1  Ch.  22;  84  L.  J,  Ch.  129). 

The  Act  does  not  confer  on  the  Court  a  discretion  to  dismiss  a 
petition  for  the  winding-up  of  a  company  or  to  order  it  to  stand  over 
{In  re  Globe  Trust,  84  L.  J.  Ch.  903;  31  T.  L.  E.  280). 

A  money-lender  obtained  judgment  against  an  army  officer  for  the 
amount  of  a  loan  without  interest.  The  judgment  debtor  was  heir  to 
certain  estates,  but  he  had  mortgaged  his  reversionary  interests  anci 
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had  practically  no  assets  beyond  his  pay,  and  having  been  wounded  was 
in  hospital  and  so  could  not  raise  money  by  insurance.  It  was  held 
that  the  Judge  had  an  absolute  discretion  under  sec.  1  (2)  of  the  Act 
to  refuse  leave  to  issue  execution  (Stirling  v.  Norton,  1915,  31  T.  L.  E. 
:293— C.A.). 

Where  the  Court  to  which  application  must  be  made  under  rule  2  (1) 
of  the  rules  made  under  sec.  1  (1)  of  the  Act  is  the  Court  of  Appeal, 
that  Court  will  refer  the  facts  to  a  Master  for  enquiry  and  report,  and 
w^ill  act  on  such  report  [Evans  v.  Main  Colliery  Co.,  1915,  31  T.  L.  E. 
127— C.A.). 

A  winding-up  petition  by  a  judgment  creditor  is  neither  a  "  pro- 
iceeding  to  execution  on,"  nor  a  "  proceeding  to  the  enforcement  of,"  a 
judgment  within  the  meaning  of  sec.  1  (1)  (a)  of  the  Act  {In  re 
Companies  (0022  and  0023  of  1915),  [1915]  1  Ch.  520;  84  L.  J.  Ch.  382; 
^9  S.  J.  302;  31  T.  L.  E.  241— C.A.). 

Sec.  1  (1)  of  the  Act  does  not  apply  to  the  presentation  of  a  bank-' 
ruptcy  petition  (In  re  Silber  (No.  1),  [1915]  2  K.B.  317;  84  L.  J.  K.B. 
971;  59  S.  J.  271— C. A.). 

An  action  of  ejectment  for  non-payment  of  rent  is  within  sec.  1  (1) 
of  the  Act  {Perry  v.  Fitzgerald,  [1915]  2  Ir.  E.  11). 

Leave  may  b6  given  to  serve  out  of  the  jurisdiction  the  necessary 
notices  required  by  the  Act  {Donohoe  v.  Flavelle,  [1916]  2  Ir.  E.  192). 

By  reason  of  sec.  1  (7)  of  the  Act  the  Court  has  no  power  under 
sec.  1  (3)  of  the  Act  to  stay  a  bankruptcy  petition  against  a  debtor  who 
IS  a.  subject  of  a  State  at  war  with  His  Majesty  {In  re  Radeke ;  Ex  parte 
Jacobs,  84  L.  J.  K.B.  2111— D.). 

Where  an  agreement  for  a  lease  contains  a  proviso  entitling  the 
landlord  on  non-payment  of  rent  by  the  tenant  to  re-enter  the  premises 
•and  determine  the  agreement,  the  landlord,  by  bringing  an  action  on 
the  proviso  against  the  tenant  for  possession  of  the  premises,  does  not 
"  exercise  any  right  of  re-entry  "  within  the  meaning  of  the  Act, 
•sec.  1  (1)  (h),  and  therefore  it  is  no  objection  to  his  maintaining  the 
action  that  before  bringing  it  he  did  not  make  an  application  to  the 
Court  for  leave  to  do  so  {Ness  v.  O'Neil,  [1916]  1  K.B.  706;  85  L.  J. 
K.B.  836— C. A.). 

Sec.  1  of  the  Courts  (Emergency  Powers)  (No.  2)  x\ct,  1916,  does 
not  make  it  necessary  for  a  plaintiff  who  commenced  proceedings  for 
foreclosure  before  May  25,  1916,  to  obtain  the  leave  of  the  Court  for 
the  continuance  of  those  proceedings  {In  re  Anderson  &  Son,  Lim.; 
Bacon  v.  The  Company,  32  T.  L.  E.  715). 

The  word  "  mortgage  "  in  sec.  1  (1)  {h)  of  the  Act  is  not  to  be 
•confined  to  a  legal  mortgage,  but  extends  to  a  case  of  a  person  who  is 
in  possession  of  securities  with  a  lien  over  them  as  against  the  person 
for  whom  he  has  bought  them;  and  therefore  a  stockbroker  who,  on 
the  instructions  of  his  client,  has  purchased  shares  from  a  jobber,  and 
has  paid  for  them,  and  holds  the  certificate,  is  a  "  mortgagee  in 
possession  "  within  the  sub-section,  and,  in  the  event  of  the  client  not 
paying  for  the  shares,  is  justified  in  reselling  them  under  the  rules  of  the 
Stock  Exchange  without  the  leave  of  the  Court  {Foster  v.  Barnard, 
[1916]  2  A.C.  154;  85  L.  J.  K.B.  1161— H.L.). 

The  Courts   {Emergency  Powers)  Act,   1917,  provides  that — 

1. — (1)  Where,  upon  an  application  by  any  party  to  a  contract  for 
the  construction  of  any  building  or  work  or  for  the  supply -of  any 
materials  for  any  building  or  work  entered  into  before  the  fourth  day 
of  August,  nineteen  himdred  and  fourteen,  the  court  is  satisfied  that, 
owing  to  the  prevention  or  restriction  of,  or  the  delay  in,  the  supply 
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or  delivery  of  materials,  or  the  diversion  or  insufficiency  of  labour,, 
occasioned  by  the  present  war,  the  contract  cannot  be  enforced  accord- 
ing to  its  terms  without  serious  hardship,  the  court  may,  after  con- 
sidering all  the  circumstances  of  the  case  and  the  position  of  all  the 
parties  to  the  contract  and  any  offer  which  may  have  been  made  by 
any  party  for  a  variation  of  the  contract,  suspend  or  annul  the  contract 
or  stay  any  proceedings  for  the  enforcement  of  the  contract  or  any 
term  thereof  or  any  rights  arising  thereunder  on  such  conditions  (if 
any)  as  the  court  may  think  fit. 

For  the  purpose  of  this  sub -section  where  an  offer  made  before  the- 
fourth  day  of  August  nineteen  hundred  and  fourteen  was  binding  on 
a  contracting  party  if  accepted  within  a  specified  period  expiring  after' 
that  date  and  was  so  accepted  after  that  date,  the  contract  shall  be 
deemed  to  have  been  entered  into  before  that  date. 

(2)  Where,  upon  an  application  by  any  party  to  any  contract  what- 
soever, the  court  is  satisfied  that,  owing  to  any  restriction  or  direction 
imposed  or  given  by  or  in  pursuance  of  any  enactment  relating  to  the- 
defence  of  the  realm  or  any  regulation  made  thereunder,  or  owing  to 
the  acquisition  or  user  by  or  on  behalf  of  the  Crown  for  the  purposes- 
of  the  present  war  of  any  ship  or  other  property,  any  term  of  the  con- 
tract cannot  be  enforced  without  serious  hardship,  the  court  may,  after 
considering  the  circumstances  of  the  case  and  the  position  of  the 
parties  to  the  contract  and  any  offer  which  may  have  been  made  by 
any  party  for  the  variation  of  the  contract,  suspend  or  annul  the  con- 
tract or  stay  any  proceedings  for  the  enforcement  of  the  contract  or 
any  term  thereof  or  any  rights  arising  thereunder  on  such  conditions 
(if  any)  as  the  court  may  think  fit. 

This  sub-section  shall  apply  to  any  obligation  relating  to  the  supply 
of  water,  heat,  light,  traction  or  power  arising  under  any  Act  of  Par- 
liament, or  order  having  the  force  of  an  Act  of  Parliament,  in  like 
manner  as  it  applies  to  a  contract,  except  that  it  shall  not  be  lawful 
for  the  court  to  annul  any  such  obligation. 

(3)  This  section  shall  be  construed  as  one  with  the  Courts  (Emer- 
gency Powers)*  Act,  1914. 

2.  Where,  ,by  virtue  of  any  contract  of  tenancy,  any  person  is^ 
bound  to  do  or  abstain  from  doing  or  is  under  any  liability  if  he 
abstains  from  doing  or  does  any  act  or  thing,  and  by  virtue  of  any 
enactment  relating  to  the  defence  of  the  realm  or  any  regulation  made 
thereunder  the  doing  of  such  act  or  thing  is  wholly  or  partially 
restricted  or  ordered,  he  shall  not,  during  the  continuance  of  the 
contract  or  on  or  after  the  termination  thereof,  be  liable  to  any 
mandatory  order  or  any  injunction  or  interdict  in  respect  of  such  act 
or  thing,  or  be  liable  to  pay  any  sum  of  money  or  incur  any  forfeiture 
or  other  penalty  in  respect  of  the  failure  to  do  or  the  doing  of  such 
act  or  thing,  if  and  in  so  far  as  the  failure  to  do  or  the  doing  of  such 
act  or  thing  is  attributable  to  compliance  with  such  restriction  or  order 
as  aforesaid : 

Provided  that  the  relief  afforded  by  this  provision  from  the  obliga- 
tion to  do  any  such  act  or  thing  in  consequence  of  such  a  restriction^ 
as  aforesaid  shall  be  subject  to  the  following  provisions — 

(a)  If  the  restriction  is  removed  during  the  currency  of  the  contract 
the  obligation  shall  be  fulfilled  as  soon  as  may  be  after  the 
restriction  is  removed; 

(b)  If  the  restriction  has  not  been  removed  before  the  termination 
of  the  contract  the  person  to  whom  the  relief  is  given  shall  be 
liable  to  pay  as  damages  a  sum  not  exceeding  the  expenditure 
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(if  any)  which  would  have  been  entailed  by  the  fulfilment  of  the 
obligation. 

3.  Where,  before  or  after  the  passing  of  this  Act,  the  non-fulfil- 
ment  of  any  contract  (not  being  a  contract  of  tenancy)  was  or  is  due 
io  the  compliance  on  the  part  of  any  person  with  any  requirement, 
regulation,  order,  or  restriction  of  any  Government  department  or  of  a 
<jompetent  naval  or  military  authority  made,  issued,  given,  or  imposed 
for  purposes  connected  with  the  present  war,  or  with  any  direction 
or  advice  issued  or  given  by  any  Government  department  with  the 
-object  of  preventing  transactions  which,  in  the  opinion  of  the  depart- 
ment, would  or  might  be  contrary  to  national  interests  in  connection 
with  the  present  war,  proof  of  that  fact  shall  be  a  good  defence  to  any 
.action  or  proceeding  in  fespect  of  the  non-fulfilment  of  the  contract. 
A  certificate  by  the  appropriate  Government  department  shall  be  suflft- 
<}ient  evidence  that  such  direction  or  advice  was  issued  or  given  and 
with  such  object  as  aforesaid. 

4. — (1)  Sub-section  (2)  of  section  one  of  the  Increase  of  Rent  and 
Mortgage  Interest  (War  Restrictions)  Act,  1915,  shall  not  apply  to  a 
lease  of  a  dwelling-house  for  a  term  of  twenty-one  years  or  upwards. 

(2)  Section  two  of  the  Courts  (Emergency  Powers)  (No.  2)  Act, 
1916,  is  repealed. 

5. — (1)  Where  any  sum  has,  whether  before  or  after  the  passing 
Xil  this  Act,  been  paid  on  account  of  any  rent  or  mortgage  interest, 
being  a  sum  which  by  virtue  of  the  Increase  of  Rent  and  Mortgage 
Interest  (War  Restrictions)  Act,  1915,  would  have  been  irrecoverable 
by  the  landlord  or  mortgagee,  the  sum  so  paid  shall  at  any  time  within 
six  months  after  the  date  of  payment,  or,  in  the  case  of  a  payment 
made  before  the  passing  of  this  Act,  within  six  months  after  the  passing 
thereof  be  recoverable  from  the  landlord  or  mortgagee  who  received  the 
payment  or  his  legal  personal  representative  by  the  tenant  or  mortgagor 
by  whom  it  was  paid,  and  may,  without  prejudice  to  any  other  method 
of  recovery,  be  deducted  by  such  tenant  or  mortgagor  from  any  rent  or 
interest  payable  within  such  six  months  by  him  to  such  landlord  or 
mortgagee. 

(2)  If  any  person  in  any  rent  book  or  similar  document  makes  an 
«entry  showing  or  purporting  to  show  any  tenant  as  being  in  arrear  in 
respect  of  any  sum.  which  by  virtue  of  the  said  Act  is  irrecoverable, 
or  if,  where  any  such  entry  has  before  the  passing  of  this  Act  been 
Tnade  by  or  on  behalf  of  any  landlord,  the  landlord,  on  being  requested 
by  or  on  behalf  of  the  tenant  so  to  do,  refuses  or  neglects  to  delete 
-the  entry,  he  shall  on  summary  conviction  be  liable  to  a  fine  not 
^exceeding  ten  pounds. 

(3)  This  section  shall  be  construed  as  one  with  the  Increase  of 
Bent  and  Mortgage  Interest  (War  Restrictions)  Act,  1915. 

6.  The  provisions  of  section  one,  sub-section  (1)  (a)  of  the  Courts 
(Emergency  Powers)  Act,  1914,  shall  not  apply  to  any  judgment  or 
order  for  recovery  or  payment  of  any  sum  of  money  or  costs  given  or 
made  in  any  action  of  tort,  or  in  Scotland  in  any  action  of  reparation 
founded  on  delinquency,  whether  before  or  after  the  commencement 
of  this  Act. 

7.  In  sub-section  (6)  of  section  two  of  the  Increase  of  Rent  and 
Mortgage  Interest  (War  Restrictions)  Act,  1915,  which  relates  to 
-tenancies  at  less  than  rack  rent,  the  word  "  standard  "  shall  be 
omitted,  and  at  the  end  of  the  sub-section  there  shall  be  inserted  the 
following  words  "  and  this  Act  shall  apply  in  respect  of  such  dwelling 
'house  as  if  no  such  tenancy  existed  or  had  ever  existed." 
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8.  The  Courts  (Emergency  Powers)  Act,  1914,  shall  have  effect  in 
favour  of  officers  and  men  of  His  Majesty's  Forces  with  the  following 
modification  (that  is  to  say) — 

Sub-section  (1)  of  section  one  shall  apply  to  any  sum  of  money 
due  and  payable  in  pursuance  of  a  contract  made  before  the 
officer  or  man  has  joined  His  Majesty's  Forces. 

9. — (1)  Whereas  by  reason  of  the  emergencies  of  the  present  war 
members  of  the  Commons  House  of  Parliament  have  sometimes  been, 
or  may  hereafter  be,  required  to  supply  property  to,  or  to  permit*  the 
use  thereof  by,  a  Government  department  for  purposes  connected  with 
the  present  war,  it  is  hereby  declared  that  none  of  the  provisions  of 
the  House  of  Commons  (Disqualification)  Act,  1782,  or  of  the  House 
of  Commons  (Disqualifications)  Act,  1801,  shall  be  construed  so  as  to 
extend  to  a  contract  or  agreement  entered  into  during  the  present  war 
as  to  the  price  or  compensation  to  be  paid  to  be  paid  for  any  property 
so  requisitioned  or  taken  or  as  to  any  other  terms  on  which  any 
property  so  requisitioned  or  taken  is  to  be  handed  over  or  supplied. 

(2)  This  section  shall  not  affect  any  legal  proceedings  instituted 
before  the  twenty-first  day  of  February,  ninteen  hundred  and 
seventeen. 

The  Redes  {Proceedings  for  Recovery)  Act,  1914,  provides  that 
sec.  11  of  the  Summary  Jurisdiction  Act,  1848  (which  limits  the  time 
within  which  proceedings  may  be  commenced),  shall  not  apply  to  any 
proceedings  for  the  recovery  of  any  rate  where  the  institution  of  the 
proceedings  has  been  deferred  by  the  rating  authority  for  the  purpose 
of  allowing  time  to  persons  who,  by  reason  of  circumstances  attribut- 
able directly  or  indirectly  to  the  war,  are  temporarily  unable  to  pay 
the  rate. 

Rent,  Restriction  of. 

The  Increase  of  Rent  and  Mortgage  Interest  {War  Restrictions)  Act, 
1915,  restricts,  in  connection  with  the  war,  the  increase  of  rent  of 
small  dwelling-houses  and  the  increase  of  the  rate  of  interest  on,  and 
the  calling  in  of,  securities  on  same.  It  is  to  continue  in  force  during 
the  continuance  of  the  war  and  for  six  months  thereafter.  It 
provides  that  where  the  rent  of  a  dwelling-house  to  which  this  Act 
applies,  or  the  rate  of  interest  on  a  mortgage  to  which  this  Act  applies, 
has  been,  since  the  commencement  of  the  present  war,  or  is  hereafter 
during  the  continuance  of  this  Act,  increased  above  the  standard  rent 
or  the  standard  rat«  of  interest  as  hereinafter  defined,  the  amount  by 
which  the  rent  or  interest  payable  exceeds  the  amount  which  would 
have  beeh  payable  had  the  increase  not  been  made  shall,  notwithstand- 
ing any  agreement  to  the  contrary,  be  irrecoverable.  Provided  that^ — 
(i)  This  sub-section  shall  not  apply  to  any  rent  or  mortgage  interest  which 
accrued  due  before  the  twenty-fifth  day  of  November  nineteen  hundred 
and  fifteen ;  and  (ii)  Where  the  landlord  has  since  the  commencement  of 
the  present  war  incurred,  or  during  the  continuance  of  this  Act  incurs, 
expenditure  on  the  improvement  or  structural  alteration  of  a  dwelling- 
house  (not  including  expenditure  on  'decoration  or  repairs),  an  increase 
of  rent  at  a  rate  not  exceeding  six  per  cent,  per  annum  on  the  amount 
so  expended  shall  not  be  deemed  to  be  an  increase  for  the  purposes  of 
this  Act;  and  (iii)  Any  transfer  to  a  tenant  of  any  burden  or  liability 
previously  borne  by  the  landlord  shall  for  the  purposes  of  this  Act  be 
treated  as  an  alteration  of  rent,  and  where,  as  the  result  of  such  a 
transfer,  the  terms  on  which  a  dwelling-house  is  held  are  on  the  whole 
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less  favourable  to  the  tenant  than  the  previous  terms  the  rent  shall  be 
deemed  to  be  increased,  whether  or  not  the  sum  periodically  payable 
by  way  of  rent  is  increased,  and  any  increase  of  rent  in  respect  of  any 
transfer  to  a  landlord  of  any  burden  or  liability  previously  borne  by  the 
tenant  where,  as  the  result  of  such  transfer,  the  t^rms  on  which  a 
dwelling-house  is  held  are  on  the  whole  more  favourable  to  the  tenant 
than  the  previous  terms  shall  be  deemed  not  to  be  an  increase  of  rent 
for  the  purposes  of  this  Act,  and  if  any  question  arises  under  this  proviso 
the  'question  shall  be  determined  by  the  county  court,  whose  decision 
shall  be  final  and  conclusive;  and  (iv)  Where  the  landlord  pays  the 
rates  chargeable  on,  or  which  but  for  the  enactments  relating  to  com- 
pounding would  be  chargeable  on,  the  occupier  of  any  dwelling-house, 
an  increase  of  the  rent  of  the  dwelling-house  shall  not  be  deemed  to  be 
an  increase  for  the  purposes  of  this  Act  if  the  amount  of  the  increase 
does  not  exceed  any  increase  in  the  amount  for  the  time  being  payable 
by  the  landlord  in  respect  of  such  rates  over  the  corresponding  amount 
paid  in  respect  of  the  yearly,  half  yearly  or  other  period  which  included 
the  third  day  of  August  nineteen  hundred  and  fourteen,  and  for  the 
purposes  of  this  proviso  the  expression  "  rates  "  includes  water  rents 
and  charges  (see  Steel  v.  Moloney,  62  S.  J.  488;  34  T.  L.  E.  327); 
and  (v)  Where  the  rate  of  mortgage  interest  has  been  increased 
in  compliance  with,  or  in  consequence  of,  a  notice  in  writing  de- 
manding either  repayment  of  the  mortgage  or  an  increased  rate  of 
interest  given  prior  to  the  fourth  day  of  August  nineteen  hundred  and 
fourteen,  such  increase  shall  not  be  deemed  to  be  an  increase  for  the 
purposes  of  this  Act ;  and  (vi)  Wherever  an  increase  of  rent  is  by  this  Act 
permitted,  no  such  increase  shall  be  due  or  recoverable  until  the  expiry 
of  four  clear  weeks  after  the  landlord  has  served  upon  the  tenant  a 
notice  in  writing  of  his  intention  to  increase  the  rent,  accompanied — 
(a)  where  the  increase  of  rent  is  on  account  of  such  expenditure  as  is 
mentioned  in  proviso  (ii)  to  this  sub-section,  by  a  statement  of  the 
improvements  or  alterations  effected  and  of  their  cost;  and  (b)  where 
the  increase  of  rent  is  on  account  of  an  increase  in  rates,  by  a  statement 
showing  particulars  of  the  increased  amount  charged  in  respect  of  rates 
on  the  dwelling-house ;  and  (c)  where  such  a  notice  has  been  served  on 
any  tenant  the  increase  may  be  continued  without  service  of  any  fresh 
notice  on  any  subsequent  tenant  (sec.  1  (1).  See  Sharp  v.  Chant, 
[1917]  1  K.B.  771;  86  L.  J.  K.  B.  60a— C.A. 

A  person  shall  not  in  consideration  of  the  grant,  renewal,  or  con- 
tinuance of  a  tenancy  of  any  dwelling-house  to  which  this  Act  applies 
require  the  payment  of  any  fine,  premium,  or  other  like  sum  in  addition 
to  the  rent,  and  where  any  such  payment  has  been  made  in  respect  of 
any  such  dwelling-house  after  the  twenty-fifth  day  of  November  nineteen 
hundred  and  fifteen,  then  the  amount  shall  be  recoverable  by  the  tenant 
by  whom  it  was -made  from  the  landlord,  and  may  without  prejudice 
to  any  other  method  of  recovery  be  deducted  from  any  rent  payable 
by  him  to  the  landlord,  but  this  provision  shall  not  apply  to  any  payment 
under  an  agreement  entered  into  before  the  fourth  day  of  August 
nineteen  hundred  and  fourteen  (sec.  1  (2) ).  On  the  construction  of 
this  sub-section,  see  Rees  v.  Bute  (Marquis);  DaviesY.  Bute  (Marquis), 
[1916]  2  Ch.  64;  85  L.  J.  Ch.  421. 

No  order  for  the  recovery  of  possession  of  a  dwelling-house  to  which 
this  Act  applies  or  for  the  ejectment  of  a  tenant  therefrom  shall  be  made 
so  long  as  the  tenant  continues  to  pay  rent  at  the  agreed  rate  as  modified 
by  this  Act  and  performs  the  other  conditions  of  the  tenancy,  except 
on  the  ground  that  the  tenant  has  committed  waste  or  has  been  guilty 
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of  conduct  which  is  a  nuisance  or  an  annoyance  to  adjoining  or  neigh- 
bouring occupiers,  or  that  the  premises  are  reasonably  required  by  the- 
landlord  for  the  occupation  of  himself  or  some  other  person  in  his 
employ,  or  in  the  employ  of  some  tenant  from  him,  or  on  some  other 
ground  which  may  be  deemed  satisfactory  by  the  court  making  such 
order,  and  where  such  order  has  been  made  but  not  executed  before  the 
passing  of  this  Act  the  court  by  which  the  order  was  made  may,  if  it  is 
of  opinion  that  the  order  would  not  have  been  made  if  this  Act  had  been 
in  operation  at  the  date  of  the  making  of  the  order,  rescind  or  vary  the 
order  in  such  manner  as  the  court  may  think  fit  for  the  purpose  of  giving 
effect  to  this  Act  (sec.  1  (3) ). 

It  shall  not  be  lawful  for  any  mortgagee  under  a  mortgage  to  which 
this  Act  applies,  during  the  continuance  of  this  Act,  and  so  long  as 
interest  at  the  st-andard  rate  is  paid  and  is  not  more  than  twenty-one 
days  in  arrear,  and  the  covenants  by  the  mortgagor  (other  than  tho 
covenant  for  the  repayment  of  the  principal  money  secured)  are  per- 
formed and  observed,  and  so  long  as  the  mortgagor  keeps  the  property 
in  a  proper  state  of  repair  and  pays  all  interest  and  instalments  of  prin- 
cipal recoverable  under  any  prior  encumbrance,  to  call  in  his  mortgage 
or  to  take  any  steps  for  exercising  any  right  of  foreclosure  or  sale,  or  for 
otherwise  enforcing  his  security  or  for  recovering  the  principal  money 
thereby  secured :  Provided  that  this  provision  shall  not  apply  to  a 
mortgage  where  the  principal  money  secured  thereby  is  repayable  by 
means  of  periodical  instalments  extending  over  a  term  of  not  less  than 
ten  years  from  the  creation  of  the  mortgage,  nor  shall  this  provision 
affect  any  power  of  sale  exercisable  by  a  mortgagee  who  was  at  the 
twenty-fifth  day  of  November  nineteen  hundred  and  fifteen  a  mortgagee 
in  possession,  or  in  cases  where  the  mortgagor  consents  to  the  exercise 
by  the  mortgagee  of  the  powers  conferred  by  the  mortgage :  Provided 
also  that  if,  in  the  case  of  a  mortgage  of  a  leasehold  interest,  the  mort- 
gagee satisfies  the  county  court  that  his  security  is  seriously  diminishing 
in  value  or  is  otherwise  in  jeopardy,  and  that  for  that  reason  it  is 
reasonable  that  the  mortgage  should  be  called  in  and  enforced,  the 
court  may  by  order  authorise  him  to  call  in  and  enforce  the  same,  and 
thereupon  this  sub-section  shall  not  apply  to  such  mortgage  (sec.  1  (4) ). 

This  sub-section  applies  retrospectively  to  proceedings  commenced 
before  the  Act  was  passed  to  enforce  by  foreclosure  or  sale  a  mortgage 
of  a  kind  to  which  the  Act  applies ;  and  it  intervenes  as  from  the  passing 
of  the  Act  to  prevent  any  fresh  step  being  taken  in  the  proceedings 
while  the  Act  remains  in  force — that  is  to  say,  during  the  continuance 
of  the  war  and  six  months  thereafter  (Welhy  v.  Parker,  [1916]  2  Ch.  1 ; 
85  L.  J.  Ch.  564— C. A.). 

For  the  purposes  of  this  Act  except  where  the  context  otherwise 
requires:  [a)  The  expression  "  standard  rent  "  means  the  rent  at  which 
the  dweUing-house  was  let  on  the  third  day  of  August  nineteen  hundred 
and  fourteen,  or,  where  the  dwelling-house  was  not  let  on  "that  date,  the 
rent  at  which  it  was  last  let  before  that  date,  or,  in  the  case  of  a  dwelling- 
house  which  was  first  let  after  the  said  third  day  of  August,  the  rent  at 
which  it  was  first  let:  (b)  The  expression  "  standard  rate  of  interest  " 
means  in  the  case  of  a  mortgage  in  force  on  the  third  day  of  August 
nineteen  hundred  and  fourteen,  the  rate  of  interest  payable  at  that  date, 
or,  in  the  case  of  a  mortgage  created  since  that  date,  the  original  rate 
of  interest :  (c)  The  expression  '  *  rateable  value  ' '  means  the  rateable 
value  on  the  third  day  of  August  nineteen  hundred  and  fourteen,  or, 
in  the  case  of  a  house  or  part  of  a  house  first  assessed  after  that  date, 
the  rateable  value  at  which  it  was  first  assessed :   (d)  The  expressions 
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*'  landlord,"  "  tenant,"  "  mortgagee,"  and  "  mortgagor  "  include  any 
person  from  time  to  time  deriving  title  under  the  original  landlord, 
tenant,  mortgagee,  or  mortgagor:  (e)  The  expression  "mortgage" 
includes  a  land  charge  under  the  Land  Transfer  Acts,  1875  and  1897 
(sec.  2  (1) ). 

This  Act  shall  apply  to  a  house  or  a  part  of  a  house  let  as  a  separate 
dwelling  where  such  letting  does  not  include  any  land  other  than  the 
site  of  the  dwelling-house  and  a  garden  or  other  premises  within  the 
curtilage  of  the  dwelling-house,  and  where  either  the  annual  amount 
of  the  standard  rent  or  the  rateable  value  of  the  house  or  part  of  the 
house  does  not  exceed — [a)  in  the  case  of  a  house  situate  in  the  metro- 
politan police  district,  including  therein  the  city  of  London,  thirty-five 
pounds;  and  (c)  in  the  case  of  a  house  situate  elsewhere,  twenty-six 
pounds ;  and  every  such  house  or  part  of  a  house  shall  be  deemed  to  be 
a  dwelling-house  to  which  this  Act  applies  :  Provided  that  this  Act  shall 
not  apply  to  a  dwelling-house  let  at  a  rent  which  includes  payments  in 
respect  of  board,  attendance,  or  use  of  furniture  (sec.  2  (2) ). 

Where,  for  the  purpose  of  determining  the  standard  rent  or  rateable 
value  of  a  dwelling-house  to  which  this  Act  applies,  it  is  necessary  to 
apportion  the  rent  at  the  date  in  relation  to  which  the  standard  rent 
is  to  be  fixed  or  the  rateable  value  of  the  property  in  which  that  dwelling- 
house  is  comprised,  a  county  court  may,  on  application  by  either  party, 
make  such  apportionment  as  seems  just,  and  the  decision  of  the  court 
as  to  the  amount  to  be  apportioned  to  the  dwelling-house  shall  be  final 
and  conclusive  (sec.  2  (3) ). 

Subject  to  the  provisions  of  this  Act,  this  Act  shall  apply  to  every 
mortgage  where  the  mortgaged  property  consists  of  or  comprises  one 
or  more  dwelling-houses  to  which  this  Act  applies,  or  any  interest  therein 
except  that  it  shall  not  apply — (a)  to  any  mortgage  comprising  one  or 
more  dwelling-houses  to  which  this  Act  applies  and  other  land  if  the 
rateable  value  of  such  dwelling-houses  is  less  than  one-tenth  of  the 
rateable  value  of  the  whole  of  the  land  comprised  in  the  mortgage,  or 
(b)  to  an  equitable  charge  by  deposit  of  title  deeds  or  otherwise 
(sec.  2  (4)  ).  See  London  County  and  Wesfininster  Bank  v.  Tomkinti, 
[1918]  1  K.B.  515;  87  L.  J.  K.B.  662— C. A. 

Where  this  Act  has  become  applicable  to  any  dwelling-house  or  any 
mortgage  thereon  it  shall  continue  to  apply  thereto  whether  or  not  the 
dwelling-house  continues  to  be  a  dwelling-house  to  which  this  Act  applies 
(sec.  2  (5) ). 

Where  the  standard  rent  payable  in  respect  of  any  tenancy  of  a 
dwelling-house  is  less  than  two-thirds  of  the  rateable  value  thereof,  this 
Act  shall  not  apply  to  that  rent  or  tenancy  nor  to  any  mortgage  by  the 
landlord  from  whom  the  tenancy  is  held  of  his  interest  in  the  dwelling- 
house  (sec.  2  (6) ). 

The  Lord  Chancellor  may  make  such  rules  and  give  such  directions 
as  he  thinks  fit  for  the  purpose  of  giving  effect  to  this  Act,  and  may  by 
those  rules  or  directions  provide  for  any  proceedings  for  the  purposes  of 
this  Act  being  conducted  so  far  as  desirable  in  private  and  for  the 
remission  of  any  fees  (sec.  3). 

For  amendments  to  the  above  statute,  see  the  Courts  (Emergency 
Powers)  Act,  1917,  supra. 

Revenue. 

The  War  Loan  Act,  1914,  gave  the  Treasury  carte  blanche  for  the-' 
raising  of  money  by  loan  for  supply  purposes  during  the  then  current 
vear  (and  see  sec.  14  of  the  Finance  Act,  1914  (Session  2) ). 

546 


WAR  EMEEGENCY  LEGISLATION.  Vol.  XIV. 

The  Finance  Act,  1914  (Session  2),  added  largely  to  the  current 
revenue.  The  Tea  and  Beer  Duties  were  substantially  increased 
(sees.  1-4)  with  diminishing  rebates  for  the  financial  years  ending 
March  31,  1916,  and  March  31,  1917  (sec.  5).  A  reduction  of  licence 
duty  was  made  where  the  hours  of  sale  were  curtailed  in  accordance 
with  the  Intoxicating  Liquor  (Temporary  Restriction)  Act,  1914,  ante, 
or  the  Defence  of  the  Realm  Act,  1914  (sec.  9).  The  Income  Tax 
and  Super-tax  were  doubled  (sec.  12).  Relief  was  given  in  respect 
of  diminution  of  income  due  to  the  war  (sec.  13).  Any  amount 
raised  by  the  Treasury  under  the  War  Loan  Act,  1914  (supra), 
should  be  deemed  duly  raised  notwithstanding  that  it  exceeded  the 
supply  required  for  the  current  year,  provided  that  the  excess  did  not 
exceed  one  hundred  millions  (sec.  14  (1) ).  Subscription  or  contribu- 
tion to  a  war  loan  raised  under  the  said  Act  should  not  disqualify 
members  of  Parliament  (sec.  14  (2) ).  Stock  issued  under  the  said  Act 
should  be  deemed  Government  Stock  within  sec.  5  (2)  and  Schedule  I. 
of  the  Savings  Bank  Act,  1893  (sec.  14  (3) ).  The  New  Sinking  Fund 
was  partially  suspended  (sec.  15).  The  appropriation,  under  sec.  91 
of  the  Finance  (1909-10)  Act,  1910,  of  half  the  proceeds  of  the  duties  on 
land  values  for  the  benefit  of  local  authorities  was  suspended  (sec.  16). 

The  War  Loan  Act,  1915,  made  further  provision  for  raising  money 
for  the  war  (sec.  1  (1)).  Sub-sees.  (2)  and  (3)  of  sec.  14  of  the 
Finance  Act,  1914  (Session  2)  (supra),  shall  apply  to  loans  issued  under 
this  Act  (sec.  1  (2) ).  Consols  and  holdings  in  the  1914  War  Loan 
may  exchange  for  loans  under  this  Act  (sec.  1  (3 ).  The  Treasury  may 
make  Rules  for  carrying  this  Act  into  effect  and  for  certain  other 
purposes  (sec.  1  (4) ). 

The  American  Loan  Act,  1915,  enabled  a  loan  not  exceeding  five 
hundred  million  dollars  to  be  raised  in  conjunction  with  the  French 
Government  in  the  United  States. 

The  War  Loan  (Siipplemental  Provisions)  Act,  1915,  makes  provi- 
sion, in  connection  with  loans  raised  for  the  purposes  of  the  war,  for 
the  establishment  of  a  Post  Office  stock  register,  and  amends  in  such 
connection  the  law  relating  to  saving  banks,  friendly  societies,  and 
trade  unions. 

The  Finance  Act,  1915,  suspended  entirely  the  New  Sinking  Fund, 
and  added  further  duties  in  respect  of  immature  spirits  (Of.  the 
Immature  Spirits  (Restriction)  Act,  1915,  ante).  War  Loan  securities 
might  be  accepted  as  consideration  for  Government  annuities. 

The  Finance  (No.  2)  Act,  1915,  increased  the  duties  on  tea,  cocoa, 
coffee,  chicory,  coffee  substitutes,  sugar,  dried  fruits,  tobacco,  motor 
spirits,  patent  medicines,  and  imposed  new  import  duties  on  motor  cars, 
motor  bicycles,  motor  tricycles,  and  accessories,  musical  instruments, 
and  accessories,  clocks,  watches,  and  their  component  parts,  and  cine- 
matograph films.  It  increased  the  income  tax  for  the  last  six  months  of 
the  current  year  by  40  per  cent.,  and  extended  the  scale  of  the  super-tax. 
The  road  improvement  grant  was  suspended.  The  most  important 
feature,  however,  of  the  Act  was  the  imposition  of  the  duty  on  "  excess 
profits."  It  is  desirable  to  set  out  in  full  the  sections  relating  to  this 
novel  tax — 

There  shall  be  charged,  levied,  and  paid  on  the  amount  by 
which  the  profits  arising  from  any  trade  or  business  to  which  this  part  of 
this  Act  applies,  in  any  accounting  period  which  ended  after  the  fourth 
day  of  August  nineteen  hundred  and  fourteen,  and  before  the  first  day 
of  July  nineteen  hundred  and  fifteen,  exceeded,  by  more  than  two 
hundred  pounds,   the  pre-war  standard  of  profits  as  defined  for  the 
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purposes  of  this  part  of  this  Act,  a  duty  (in  this  Act  referred  to  as 
"  excess  profits  duty  ")  of  an  amount  equal  to  fifty  per  cent,  of  that 
excess  (sec.  38  (1) ). 

For  the  purposes  of  this  part  of  this  Act  the  accounting  period  shall 
be  taken  to  be  the  period  for  which  the  accounts  of  the  trade  or  business 
have  been  made  up,  and  where  the  accounts  of  any  trade  or  business 
have  not  been  made  up  for  any  definite  period,  or  for  the  period  for  which 
they  have  been  usually  made  up,  or  a  year  or  more  has  elapsed  without 
accounts  being  made  up,  shall  be  taken  to, be  such  period  not  being  less 
than  six  months  or  more  than  a  year  ending  on  such  a  date  as  the 
Commissioners  of  Inland  Ke venue  may  determine.  Where  any  account- 
ing period  is  a  period  of  less  than  a  year  this  section  shall  have  effect  as 
if  there  were  substituted  for  two  hundred  pounds  a  proportionately 
reduced  amount  (sec.  38  (2) ).  Where  a  person  proves  that  in  any 
accounting  period,  which  ended  after  the  fourth  day  of  August  nineteen 
hundred  and  fourteen,  his  profits  have  not  reached  the  point  which 
involves  liability  to  excess  profits  duty,  or  that  he  has  sustained  a  loss 
in  his  trade  or  business,  he  shall  be  entitled  to  repayment  of  such  amount 
paid  by  him  as  excess  profits  duty  in  respect  of  any  previous  accounting 
period,  or  to  set  off  against  any  excess  profits  duty  payable  by  him  in 
respect  of  any  succeeding  accounting  period,  such  an  amount  as  will 
make  the  total  amount  of  excess  profits  duty  paid  by  him  during  the 
whole  period  accord  with  his  profits  or  losses  during  that  period 
(sec.  38  (3) ). 

The  trades  and  businesses  to  which  this  part  of  this  Act  applies  are 
all  trades  or  businesses  (whether  continuously  carried  on  or  not)  of  any 
description  carried  on  in  the  United  Kingdom,  or  owned  or  carried  on  in 
any  other  place  by  persons  ordinarily  resident  in  the  United  Kingdom, 
excepting — (a)  husbandry  in  the  United  Kingdom;  and  (b)  offices  or 
employments ;  and  (c)  any  profession  the  profits  of  which  are  dependent 
mainly  on  the  professional  qualifications  of  the  person  by  whom  the 
profession  is  carried  on  and  in  which  no  capital  expenditure  is  required, 
or  only  capital  expenditure  of  a  comparatively  small  amount,  but  includ- 
ing the  business  of  any  person  taking  commissions  in  respect  of  any 
transactions  or  services  rendered,  and  of  any  agent  of  any  description 
(not  being  a  commercial  traveller,  or  an  agent  whose  remuneration  con- 
sists wholly  of  a  fixed  and  definite  sum  not  depending  on  the  amount 
of  business  done  or  any  other  contingency  (sec.  39). 

The  profits  arising  from  any  trade  or  business  to  which  this  part  of 
this  Act  applies  shall  be  separately  determined  for  the  purpose  of  this 
part  of  this  Act,  but  shall  be  so  determined  on  the  same  principles  as  the 
profits  and  gains  of  the  trade  or  business  are  or  would  be  determined  for 
the  purposes  of  income  tax,  subject  to  the  modifications  set  out  in  the 
first  part  of  the  Fourth  Schedule  to  this  Act  and  to  any  other  provisions 
of  this  Act  (sec.  40  (1) ). 

The  pre-war  standard  of  profits  for  the  purposes  of  this  part  of  this 
Act  shall,  subject  to  the  provisions  of  this  Act,  be  taken  to  be  the  amount 
of  the  profits  arising  from  the  trade  or  business  on  the  average  of  any 
two  of  the  three  last  pre-war  trade  years,  to  be  selected  by  the  taxpayer 
(in  this  part  of  this  Act  referred  to  as  the  profits  standard) :  Provided 
that  if  it  is  shown  to  the  satisfaction  of  the  Commissioners  of  Inland 
Bevenue  that  that  amount  was  less  than  the  percentage  standard  as 
hereinafter  defined,  the  pre-war  standard  of  profits  shall  be  taken  to  be 
the  percentage  standard.  The  percentage  standard  shall,  for  the  pur- 
poses of  this  part  of  this  Act,  be  taken  to  be  an  amount  equal  to  the 
statutory  percentage  on  the  capital  of  the  trade  or  business  as  existing 
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at  the  end  of  the  last  pre-war  trade  year,  subject,  however,  to  the  pro- 
visions of  this  Act  as  to  any  alteration  in  the  manner  of  calculating  the 
percent-age  standard  in  special  cases.  The  statutory  percentage  shall 
be  six  per  cent,  in  the  case  of  a  trade  or  business  carried  on  or  owned 
by  a  company  or  other  body  corporat>e,  and  seven  per  cent,  in  the  case 
of  any  other  trade  or  business,  subject,  however,  to  the  provisions  of  this 
Act  as  to  the  increase  in  that  percentage  in  certain  cases.  The  pro- 
visions contained  in  the  second  part  of  the  Fourth  Schedule  to  this  Act 
shall  have  effect  with  respect  to  the  computation  of  the  profits  of  a 
pre-war  trade  year,  and  the  provisions  contained  in  the  third  part  of  the 
Fourth  Schedule  shall  have  effect  with  respect  to  the  ascertainment  of 
capital  for  the  purposes  of  this  part  of  this  Act.  "  The  last  pre-war 
trade  year  "  means  the  year  ending  at  the  end  of  the  last  accounting 
period  before  the  fifth  day  of  August  nineteen  hundred  and  fourt-een, 
and  "  the  three  last  pre-war  trade  years  "  means  the  three  years  ending 
at  the  three  corresponding  times  (sec.  (40  (2) ). 

Where  it  appears  to  the  Commissioners  of  Inland  Revenue,  on  the 
application  of  a  taxpayer  in  any  particular  case,  that  any  provisions  of 
the  Fourth  Schedule  to  this  Act  should  be  modified  in  his  case,  owing 
to  a  change  in  the  constitution  of  a  partnership,  or  to  the  postponement 
or  suspension,  as  a  consequence  of  the  present  war,  of  renewals  or 
repairs,  or  to  exceptional  depreciation  or  obsolescence  of  assets 
employed  in  the  trade  or  business  due  to  the  present  war,  or  to  the 
necessity  in  connection  with  the  present  war  of  providing  plant  which 
will  not  be  wanted  for  the  purposes  of  the  trade  or  business  after  the 
termination  of  the  war,  or  to  any  other  special  circumstances  specified 
in  regulations  made  by  the  Treasury,  those  Commissioners  shall  have 
power  to  allow  such  modifications  of  any  of  the  provisions  of  that 
Schedule  as  they  think  necessary  in  order  to  meet  the  particular  case. 
If  the  Commissioners  refuse,  on  any  such  application,  to  allow  any 
modification,  or  if  the  applicant  is  dissatisfied  with  any  modification 
allowed,  the  applicant  may  require  the  Commissioners  to  refer  the  case 
to  a  board  of  referees,  to  be  appointed  for  the  purposes  of  this  part  of 
this  Act  by  the  Treasury,  and  that  Board  shall  consider  any  case  so 
referred  and  have  the  same  powers  with  respect  thereto  as  the 
Commissioners  have  (sec.  40  (3) ). 

Where  capital  has  been  increased  during  the  accounting  period,  a 
deduction  shall  be  made  from  the  profits  of  the  accounting  period  at  the 
statutory  percentage  per  annum  on  the  amount  by  which  the  capital  has 
been  increased,  for  the  whole  accounting  period  if  the  increased  capital 
has  been  employed  for  the  whole  accounting  period,  and  if  the  increased 
capital  has  been  employed  for  part  only  of  the  accounting  peroid,  for 
that  part  of  the  accounting  period  (sec.  41  (1) ). 

Where  capital  has  been  decreased  during  the  accounting  period,  an 
addition  shall  be  made  to  the  profits  of  the  accounting  period  at  the 
statutory  percentage  per  annum  on  the  amount  by  which  the  capital 
has  been  so  decreased,  for  the  whole  accounting  period,  if  the  capital 
has  been  decreased  for  the  whole  accounting  period,  and  if  the  capital 
has  been  decreased  for  part  only  of  the  accounting  period,  for  that  part 
of  the  accounting  period  (sec.  41  (2) ). 

For  the  purposes  of  this  section  capital  shall  be  taken  to  be  increased 
or  decreased,  as  the  case  may  be,  where  the  pre-war  standard  of  profits 
is  a  profits  standard,  if  the  capital  employed  in  the  trade  or  business 
exceeds  or  is  less  than  the  average  amount  of  capital  employed  during 
the  pre-war  trade  years  or  year  by  reference  to  which  the  profits  standard 
has  been  arrived  at,  and,  where  the  pre-war  standard  of  profits  is  a 
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percentage  standard,  if  the  capital  exceeds  or  is  less  than  the  capital  on 
which  the  percentage  standard  has  been  calculated  (sec.  41  (3) ). 

Where  any  capital  employed  in  a  trade  or  business  which  was  so 
employed  for  the  first  time  within  three  years  before  the  first  day  of 
August  nineteen  hundred  and  fourteen  has  only  commenced  to  be 
remunerative  or  fully  remunerative  in  the  accounting  period,  an  amount 
equal  to  the  statutory  percentage,  or  where  interest  has  been  earned  on 
the  capital,  but  at  a  rate  less  than  the  statutory  percentage,  an  amount 
which  would  bring  the  interest  earned  on  the  capital  up  to  the  statutory 
percentage,  as  the  case  may  be,  shall  be  added  to  the  profits  standard 
(sec.  41  (4) ). 

Where  an  application  is  made  to  the  Commissioners  of  Inland 
Revenue — (1)  For  an  increase  of  the  statutory  percentage  as  respects 
any  class  of  trade  or  business,  or  for  a  calculation  of  the  percentage 
standard  in  the  case  of  any  class  of  trade  or  business  in  which  the  amount 
of  capital  actually  employed  in  the  trade  or  business  is,  owing  to  the 
nature  of  the  trade  or  business,  small  compared  with  the  capital  neces- 
sary at  stake  for  that  trade  or  business,  by  reference  to  some  factor 
other  than  the  capital  of  the  trade  or  business  or  to  some  additional 
factor ;  or  (2)  for  an  alteration  of  the  pre-war  standard  profits  as  respects 
capital  employed  for  the  purpose  of  the  manufacture  of  war  materials  or 
for  munitions  work  and  which  could  not  be  expected  to  be  remunerative 
or  wholly  remunerative,  except  in  time  of  war,  in  a  business  which  has 
been  wholly  or  mainly  carried  on  for  those  purposes ;  the  Commissioners, 
unless  they  are  of  opinion  that  the  application  is  frivolous  or  vexatious  or 
relates  to  matters  already  decided  by  a  board  of  referees,  shall  refer  the 
case  to  a  board  of  referees  to  be  appointed  for  the  purpose  of  this  part  of 
this  Act  by  the  Treasury,  and  that  board  shall  deal  with  the  case,  and 
may,  by  order,  if  they  think  fit,  increase  the  statutory  percentage  or  alter 
the  percentage  standard  for  the  class  of  trade  or  business  the  subject  of 
the  order,  or  alter  the  pre-war  standard  of  profits,  as  the  case  requires. 
On  any  such  order  being  made,  this  part  of  this  Act  shall  have  effect  as 
from  the  date  named  in  the  order  as  if  the  percentage  or  standard 
named  in  the  order  was  substituted  for  the  percentage  or  standard  fixed 
by  this  Act;  and  where,  in  pursuance  of  any  such  order,  the  statutory 
percentage  is  increased  or  the  percentage  standard  is  altered  as  respects 
any  class  of  trade  or  business,  the  statutory  percentage  shall  be  increased 
and  the  percentage  standard  shall  be  altered  respectively  for  all  purposes 
of  this  part  of  this  Act  as  respects  any  trade  or  business  belonging  to 
that  class.  This  section  shall  apply  to  any  subdivision  of  a  trade  or 
business  based  either  on  any  special  feature  of  the  trade  or  business  or 
on  locality  as  it  applies  to  a  class  of  trade  or  business,  in  any  case  where 
the  board  of  referees  are  of  opinion  that  the  subdivision  can  properly 
be  dealt  with  separately  (sec.  42). 

Where  the  amount  payable  to  any  person  as  rent  in  respect  of  the 
right  to  work  minerals  or  of  any  mineral  wayleaves  (in  cases  where  the 
right  to  work  the  minerals  and  the  mineral  wayleaves  are  not  part  of 
the  assets  of  any  trade  or  business)  varies  according  to  the  price  of  the 
minerals,  and  the  amount  so  payable  in  respect  of  any  working  year 
ending  on  any  date  after  the  commencement  of  the  present  war  (in  this 
section  referred  to  as  the  accounting  year)  exceeds  the  pre-war  standard 
of  that  rent,  there  shall  be  paid  as  an  addition  to  any  mineral  rights 
duty  payable  or  paid,  either  directly  or  by  deduction,  by  reference  to  the 
amount  of  the  rent  paid  in  that  working  year,  by  that  person  (in  this 
section  referred  to  as  the  person  liable)  an  amount  equal  to  fifty  per  cent. 
of  that  excess  (sec.  43  (1) ). 
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The  pre-war  standard  of  rent  shall,  for  the  purposes  of  this  section, 
be  taken  to  be  the  average  of  any  two  of  the  three  last  pre-war  rent 
values,  to  be  selected  by  the  taxpayer,  and  in  cases  where  the  minerals 
have  not  been  worked  or  the  wayleaves  have  not  been  let  throughout 
the  three  years  by  reference  to  which  the  three  last  pre-war  rent  values 
are  to  be  calculated,  or  for  any  other  reason  there  are  no  proper  data 
for  ascertaining  the  pre-war  rent  values,  shall  be  taken  to  be  such 
amount  as  may  be  fixed  by  the  Commissioners  of  Inland  Revenue, 
having  regard  to  the  data  afforded  by  the  working  and  price  of  minerals 
in  like  circumstances,  subject  nevertheless  to  the  same  appeal  as  that 
to  which  the  assessment  of  duty  by  the  Commissioners  is  subject  under 
Part  I.  of  the  Finance  (1909-10)  Act,  1910.  The  pre-war  rent  value 
shall,  as  respects  each  of  the  three  years  immediately  preceding  the 
first  accounting  year,  be  taken  to  be  the  sum  to  which  the  rent  for  the 
accounting  year  would  amount  if  the  rent,  so  far  as  variable  according 
to  price,  were  based  on  the  average  prices  governing  the  payment  of  the 
rent  in  that  year  (sec.  43  (2) ). 

Any  amount  payable  in  any  accounting  year  by  the  lessee  of  minerals 
or  wayleaves  to  a  superior  lessor  as  rent  in  respect  of  the  minerals  or 
wayleaves  shall  be  treated  as  a  deduction  from  the  amount  payable  to 
the  lessee  as  rent  for  that  year,  and  in  computing  the  pre-war  rent 
values  a  corresponding  deduction  shall  be  made  on  account  of  any  such 
rent  (sec.  43  (3)). 

Any  increment  value  duty  payable  annually  under  sec.  22  of  the 
Finance  (1909-10)  Act,  1910,  shall,  when  paid,  be  treated  as  a  deduc- 
tion from  the  rent  payable  to  any  person  in  the  year  in  which  the  duty 
is  paid,  and  a  corresponding  deduction  shall  be  made  in  computing  the 
pre-war  standard  with  which  the  rent  for  that  year  is  to  be  compared 
(sec.  43  (4)). 

Any  duty  payable  under  this  section  shall  be  assessed  by  the  Com- 
missioners of  Inland  Revenue  on  the  person  liable,  subject  to  the  same 
appeal  as  that  to  which  an  a&sessment  of  duty  by  the  Commissioners 
under  Part  I.  of  the  Finance  (1909-10)  Act,  1910,  is  subject,  and  shall  be 
recoverable  as  a  debt  due  to  His  Majesty  from  that  person  (sec.  43  (5)  j. 

Sub-sec.  3  of  sec.  20  of  the  Finance  (1909-10)  Act,  1910,  shall 
extend  so  as  to  authorise  particulars  to  be  required  of  any  lease  of 
minerals  or  wayleaves  and  as  to  the  sums  paid  or  payable  thereunder, 
and  of  such  other  particulars  as  to  the  minerals  or  wayleaves  as  the 
Commissioners  may  require  for  the  purpose  of  this  section  (sec.  43  (6)  ). 

Expressions  to  which  a  special  meaning  is  attached  by  Part  I.  of  the 
Finance  (1909-10)  Act,  1910,  shall  have  the  same  meaning  in  this 
section  (sec.  43  (7) ). 

The  Commissioners  of  Inland  T^evenue  nnay,  for  the  purposes  of  this 
part  of  this  Act,  require  any  person  engaged  in  any  trade  or  business 
to  which  this  part  of  this  Act  applies,  or  who  was  so  engaged  during 
any  accounting  period  or  pre-war  trade  year,  to  furnish  them  within 
two  months  after  the  requirement  for  the  return  is  made,  with  returns 
of  the  profits  of  the  trade  or  business  during  the  accounting  period  or 
pre-war  trade  years  and  such  other  particulars  in  connection  with  the 
trade  or  business  as  the  Commissioners  may  require  (sec.  44  (1) ). 

It  shall  be  the  duty  of  every  person  chargeable  to  excess  profite  duty 
under  this  part  of  this  Act  to  give  notice  that  he  is  chargeable  to  the 
Commissioners  of  Inland  Revenue  before  the  thirty-first  day  of  January 
nineteen  hundred  and  sixteen,  and  it  shall  be  the  duty  of  the  liquidator 
of  every  company  which  is  being  wound  up  at  tho  time  of  the  com- 
mencement of   this    Act  or   is   wound   up    after   the    commencement 
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of  this  Act,  and  is  chargeable  to  excess  profits  duty,  to  give 
notice  of  the  fact  to  the  Commissioners  of  Inland  Revenue.  If 
any  person  fails  to  furnish  a  proper  return  in  accordance  with  this  section 
or  to  comply  with  any  requirement  of  the  Commissioners  under  this 
section,  or  to  give  any  notice  required  by  this  section,  he  shall  be  liable 
on  summary  conviction  to  a  fine  not  exceeding  one  hundred  pounds  and 
to  a  further  fine  not  exceeding  ten  pounds  a  day  for  every  day  during 
which  the  offence  continues  after  conviction  therefor  (sec.  44  (2) ). 

A  person  shall  not,  for  the  purpose  of  avoiding  the  payment  of  excess 
profits  duty,  enter  into  any  fictitious  or  artificial  transaction  or  carry 
out  any  fictitious  or  artificial  operation,  and,  if  he  has  entered  into  any 
such  transaction  or  carried  out  any  such  operation  before  the  com- 
mencement of  this  Act,  shall  inform  the  Commissioners  of  Inland 
Revenue  of  the  nature  of  the  transaction  or  operation.  If  any  person 
acts  in  contravention  of,  or  fails  to  comply  with,  this  provision,  he  shall 
be  liable  on  summary  conviction  to  a  fine  not  exceeding  one  hundred 
pounds  (sec.  44  (3) ). 

The  excess  profits  duty  shall  be  assessed  by  the  Commissioners  of 
Inland  Revenue,  and  shall  be  payable  at  any  time,  not  being  less  than 
two  months,  after  it  is  assessed.  The  Commissioners  may,  in  any  case 
where  they  think  fit,  allow  the  duty  to  be  paid  in  instalments  of  such 
amount  payable  at  such  times  as  the  Commissioners  direct  (sec.  43  (1) ). 

The  duty  may  be  assessed  on  any  person  for  the  time  being  owning 
or  carrying  on  the  trade  or  business  or  acting  as  agent  for  that  person 
in  carrying  on  the  trade  or  business,  or,  where  a  trade  or  business  has 
ceased,  on  the  person  who  owned  or  carried  on  the  trade  or  business  or 
acted  as  agent  in  carrying  on  the  trade  or  business  immediately  before 
the  time  at  which  the  trade  or  business  ceased,  and  where  there  has 
been  a  change  of  ownership  of  the  trade  or  business,  the  Commissioners 
of  Inland  Revenue  may,  if  they  think  fit,  take  the  accounting  period  as 
the  period  ending  on  the  date  on  which  the  ownership  has  so  changed 
and  assess  the  duty  on  the  person  who  owned  or  carried  on  the  trade 
or  business  or  acted  as  agent  for  the  person  carrying  on  the  trade  or 
business  at  that  date  (sec.  45  (2) ). 

The  amount  of  duty  payable  shall  be  recoverable  as  a  debt  due  to  His 
Majesty  from  the  person  on  whom  it  is  assessed.  Any  such  amount 
shall  if  it  is  less  than  fifty  pounds  be  recoverable  also  summarily  as  a 
civil  debt  (sec.  45  (3) ). 

Where  a  company  is  wound  up  after  the  commencement  of  this  Act, 
and  before  the  first  day  of  July,  nineteen  hundred  and  sixteen,  and  the 
company  would  be  chargeable  with  excess  profits  duty  if  the  provisions 
of  this  Act  were  continued  and  extended  to  accounting  periods  ending 
before  the  first  day  of  July,  nineteen  hundred  and  sixteen,  it  shall  be 
the  duty  of  the  liquidator  of  the  company  to  give  notice  to  the  Commis- 
sioners of  Inland  Revenue,  and  to  set  aside  siich  sum  out  of  the  assets 
of  the  company  as  appear  to  the  Commissioners  of  Inland  Revenue  to 
be  sufficient  to  provide  for  any  such  excess  profits  duty  as  may  become 
chargeable  (sec.  45  (4) ). 

Any  person  who  is  dissatisfied  with  the  amount  of  any  assessment 
made  upon  him  by  the  Commissioners  of  Inland  Revenue  under  this 
part  of  this  Act  may  (except  in  cases  where  a  special  right  of  appeal  is 
given  under  this  part  of  this  Act)  appeal  to  the  General  Commissioners 
for  the  division  in  which  he  is  assessed,  or  to  the  Special  Commissioners, 
and  those  Commissioners  shall  have  power  on  any  appeal,  if  they  think 
fit,  to  summon  witnesses  and  examine  them  upon  oath.  The  power 
under  sees.  21   and  22  of  the  Income  Tax  Act,   1853,   to  require  an 
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appeal  in  Ireland  to  the  Special  Commissioners  to  be  reheard  by  the 
County  Court  Judge,  or  chairman  of  quarter  sessions,  or  recorder, 
shall  apply  to  an  appeal  in  Ireland  under  this  provision.  Sec.  59  of 
the  Taxes  Management  Act,  1880  (which  relates  to  the  statement 
of  a  case  on  a  point  of  law),  shall  apply  with  the  necessary  modifica- 
tions in  the  case  of  any  appeal  to  the  General  or  Special  Commissionei-s 
under  this  section,  or  of  the  rehearing  of  any  such  appeal  in  Ireland, 
and  in  the  case  of  a  reference  to  the  board  of  referees  under  this  part  of 
this  Act,  as  it  applies  in  the  case  of  appeals  to  the  General  or  Special 
Commissioners  under  the  Income  Tax  Acts  (sec.  45  (5) ). 

The  duty  assessed  by  the  Commissioners  of  Inland  Eevenue  shall 
be  payable  notwithstanding  any  appeal  under  this  section  except  in 
eases  where  the  Commissioners  of  Inland  Revenue  direct  to  the  con- 
trary, but  the  Commissioners  shall  make  such  repayments,  if  any,  as 
are  necessary  to  give  effect  to  any  decision  on  appeal  as  soon  as  possible 
after  such  decision  has  been  given  (sec.  45  (6) ). 

The  Commissioners  of  Inland  Revenue  may  make  regulations  with 
respect  to  the  assessment  and  collection  of  the  excess  profits  duty  and 
the  hearing  of  appeals  under  this  section,  and  may  by  those  regulations 
apply  and  adapt  any  enactments  relating  to  the  assessment  and  collec- 
tion of  income  tax,  or  the  hearing  of  appeals  as  to  income  tax  by  the 
General  or  Special  Commissioners,  which  do  not  otherwise  apply 
(sec.  45  (7) ). 

All  Commissioners  and  other  persons  employed  for  any  purpose  in 
connection  with  the  assessment  or  collection  of  excess  profits  duty  shall 
be  subject  to  the  same  obligations  as  to  secrecy  with  respect  to  excess 
profits  duty  as  those  persons  are  subject  to  with  respect  to  income  tax, 
and  any  oath  taken  by  any  such  person  as  to  secrecy  with  respect  to 
income  tax  shall  be  deemed  to  extend  also  to  secrecy  with  respect  to 
excess  profits  duty  (sec.  45  (8) ). 


Fourth  Schedule. 
Pari  I. — Computation  of  Profits. 

1.  The  profits  shall  be  taken  to  be  the  actual  profits  arising  in  the 
accounting  period ;  and  the  principle  of  computing  profits  by  reference  to 
any  other  year  or  an  average  of  years  shall  not  be  followed. 

2.  The  principle  of  the  Income  Tax  Acts  under  which  deductions  are 
not  allowed  for  interest  on  money  borrowed  for  the  purpose  of  the  trade 
or  business,  or  for  rent,  or  royalties,  or  for  other  payments  income  tax 
on  which  is  collected  at  the  source  (not  being  payments  of  dividends  or 
payments  for  the  distribution  of  profits),  and  under  which  profits  or 
gains  arising  from  lands,  tenements,  or  hereditaments  forming  part  of 
the  assets  of  the  trade  or  business  are  excluded  shall  not  be  followed. 

3.  Deductions  for  wear  and  tear  or  for  any  expenditure  of  a  capital 
nature  for  renewals,  or  for  the  development  of  the  trade  or  business  or 
otherwise  in  respect  of  the  trade  or  business,  shall  not  be  allowed  except 
such  as  may  be  allowed  under  the  Income  Tax  Acts,  and  if  allowed  shall 
be  only  of  such  amount  as  appears  to  the  Commissioners  of  Inland 
Revenue  to  be  reasonably  and  properly  attributable  to  the  year  or 
accounting  period. 

4.  Deductions  shall  not  be  allowed  on  account  of  the  liability  to  pay, 
or  the  payment  of,  income  tax  or  excess  profits  duty,  but  a  deduction 
shall  be  allowed  (if  not  otherwise  allowed  by  means  of  the  adoption  of 
the  principle  of  the  Income  Tax  Acts)  for  any  sum  which  has  been  paid 
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in  respect  of  the  profite  on  account  of  any  excess  profits  duty  or  similar 
duty  imposed  in  any  country  outside  the  United  Kingdom. 

5.  Any  deduction  allowed  for  the  remuneration  of  directors, 
managers,  and  persons  concerned  in  the  management  of  the  trade  or 
business  shall  not,  unless  the  Commissioners  of  Inland  Revenue,  owing 
to  any  special  circumstances  or  to  the  fact  that  the  remuneration  of  any 
managers  or  managing  directors  depends  on  the  profits  of  the  trade  or 
business,  otherwise  direct,  exceed  the  sums  allowed  for  those  purposes 
in  the  last  pre-war  trade  year  or  a  proportionate  part  thereof  as  the 
case  requires,  and  no  deduction  shall  be  allowed  in  respect  of  any  trans- 
action or  operation  of  any  nature,  where  it  appears,  or  to  the  extent  to 
which  it  appears,  that  the  transaction  or  operation  has  artificially 
reduced  the  amount  to  be  taken  as  the  amount  of  the  profits  of  the  trade 
or  business  for  the  purposes  of  this  Act. 

6.  Where  any  company,  either  in  its  own  name  or  that  of  a  nominee, 
owns  the  whole  of  the  ordinary  capital  of  any  other  company  carrying 
on  the  same  trade  or  business  or  so  much  of  that  capital  as  under  the 
general  law  a  single  shareholder  can  legally  own,  the  provisions  of 
Part  III.  of  this  Act  as  to  excess  profits  duty  and  the  pre-war  standard 
of  profits  shall  apply  as  if  that  other  company  were  a  branch  of  the 
fimt-named  company,  and  the  profits  of  the  two  companies  shall  not  be 
separately  assessed. 

7.  Where  in  the  case  of  any  trade  or  business — 

(a)  the  percentage  standard  is  adopted  as  the  pre-war  standard  of 
profits;  and 

(b)  the  net  result  of  the  trade  or  business  during  the  three  last  pre- 
war trade  years  has  shown  a  loss ;  and 

(c)  any  part  of  the  profits  has  been  applied  in  extinction  of  that  loss ; 
then  in  estimating  the  profits  a  deduction  shall  be  allowed  equal  to  the 
amount  of  profits  so  applied. 

8.  In  estimating  the  profits  no  account  shall  be  taken  of  income 
received  from  investments  except  in  the  case  of  life  assurance  businesses 
and  businesses  where  the  principal  business  consists  of  the  making  of 
investments.     Where  account  is  taken  of  any  such  income — 

(a)  any  variation  in  the  value  of  any  of  those  investments  which 
appears  to  the  Commissioners  of  Inland  Revenue  not  to  be  due 
to  a  variation  in  profits  shall  also  be  taken  into  account ;  and 

(b)  where  the  income  has  been  derived  from  profits  in  respect  of 
which  any  payment  or  repayment  of  excess  profits  duty  has  been 
made  under  this  Act,  such  deduction  or  addition  shall  be  made 
in  computing  the  profits  as  will  make  proper  allowance  for  that 
payment  or  repayment  of  duty. 

9.  In  computing  the  total  profits  of  a  local  authority  from  any  trades 
or  businesses  carried  on  by  that  authority  the  total  amount  which  is 
required  to  be  raised  by  them,  out  of  the  rates  or  otherwise,  for  sinking 
fund  purposes  in  connection  with  those  trades  or  businesses  shall  be 
allowed  as  a  deduction. 

10.  In  the  case  of  societies  registered  under  the  Industrial  and  Pro- 
vident Societies  Acts  the  excess  profits  duty  shall  be  charged  on  the  sum 
by  which  the  profits  per  member  for  the  accounting  period  (including  any 
surplus  arising  from  transactions  with  members)  exceed  the  like  profits 
per  member  in  the  pre-war  trade  or  average  of  years  taken  as  the  basis 
of  computation  for  the  purpose  of  the  pre-war  standard  of  profits, 
multiplied  by  the  number  of  members  in  the  accounting  period. 

11.  In  the  case  of  any  contract  extending  beyond  one  accounting 
period  from  the  date  of  its  commencement  to  the  completion  thereof 
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and  only  partially  performed  in  any  accounting  period  there  shall  (unless 
the  Commissioners  of  Inland  Revenue,  owing  to  any  special  circum- 
stances, otherwise  direct)  be  attributed  to  each  of  the  accounting  periods 
in  which  such  contract  was  partially  performed,  such  proportion  of  the 
entire  profits  or  loss  or  estimated  profits  or  loss  in  respect  of  the  com- 
plete performance  of  the  contract  as  shall  be  properly  attributable  to 
such  accounting  periods  respectively,  having  regard  to  the  extent  to 
which  the  contract  was  performed  in  such  periods. 

Pai-t  II. — Pre -War  Standard. 

1.  The  profits  of  any  pre-war  trade  shaU  be  computed  on  the  same 
principles  and  subject  to  the  same  provisions  as  the  profits  of  the 
accounting  period  are  computed. 

2.  Where  the  accounting  period  for  which  the  excess  profits  duty  is 
to  be  assessed  is  less  than  a  year,  the  amount  of  the  pre-war  standard 
of  profits  shall  be  proportionately  reduced. 

3.  Where  it  is  shown  to  the  satisfaction  of  the  Commissioners  of 
Inland  Revenue  in  the  case  of  any  trade-  or  business  that  the  three  last 
pre-war  trade  years  have  been  years  of  abnormal  depression,  any  four 
of  the  last  six  pre-war  trade  years  may  be  substituted  for  the  purposes 
of  the  pre-war  standard  of  profits  for  any  two  of  the  three  last  pre-war 
trade  years. 

The  three  last  pre-war  trade  years  shall  not  be  considered  as  years 
of  abnormal  depression  unless  the  average  profits  of  those  years  have 
been  at  least  twenty-five  per  cent,  lower  than  the  average  profits  of  the 
preceding  three  years. 

4.  Where  owing  to  the  recent  commencement  of  a  trade  or  business 
there  have  not  been  three  pre-war  trade  years,  but  there  have  been  two 
pre-war  trade  years,  the  pre-war  standard  of  profits  shall  be  taken  to  be 
the  amount  of  the  profits  arising  from  the  trade  or  business  on  the 
average  of  those  two  years  or,  at  the  option  of  the  taxpayer,  the  profits 
arising  from  the  trade  or  business  during  the  last  of  those  two  years, 
and  where  there  have  not  been  two  pre-war  trade  years,  but  there  has 
been  one  pre-war  trade  year,  the  pre-war  standard  of  profits  shall  be 
taken  to  be  the  profits  arising  from  the  trade  or  business  during  that 
year ;  and,  where  there  has  not  been  one  pre-war  trade  year,  the  pre-war 
standard  of  profits  shall  be  taken  to  be  the  statutory  percentage  on  the 
average  amount  of  capital  employed  in  the  trade  or  business  during  the 
accounting  period. 

Where  the  trade  or  business  is  an  agency  or  business  of  a  nature 
involving  capital  of  a  comparatively  small  amount,  the  pre-war  standard 
of  profits  shall  be  computed  by  reference  to  the  profits  arising  from  any 
trade,  business,  office,  employment  or  profession  of  any  sort,  whether 
liable  to  excess  profits  duty  or  not,  carried  on  by  the  agent  or  other 
person  before  his  new  trade  or  business  commenced  as  if  it  was  the  same 
trade  or  business ;  but  only  to  the  extent  to  which  the  income  from  the 
former  trade,  business,  office,  employment  or  profession  has  been 
diminished. 

5.  Where  since  the  commencement  of  the  three  last  pre-war  trade 
yeans  a  trade  or  business  has  changed  ownership,  the  provisions  of  this 
part  of  this  Schedule  shall  apply  as  if  a  new  trade  or  business  had  been 
commenced  on  the  change  of  ownership,  except  in  cases  when  the  tax- 
payer makes  an  application  that  the  provisions  of  Part  III.  of  this  Act 
and  this  Schedule  should  apply  as  if  the  trade  or  business  had  not 
changed  ownership,  but  in  that  case  such  modifications  (if  any)  shall  be 
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made  in  the  application  of  this  Schedule  as  may  be  necessary  to  make 
the  basis  on  which  the  profits  standard  is  computed  the  same  as  that 
on  which  the  profits  of  the  accounting  period  are  computed. 

6.  It  is  hereby  declared  that,  where  any  business  or  trade  is  confined 
to  the  management  of  any  particular  assets,  but  power  exists  to  sub- 
stitute other  assets  for  those  particular  assets  or  any  of  them,  such  a 
substitution  shall  not  be  deemed,  for  the  purposes  of  Part  III.  of  this 
Act,  to  constitute  a  change  of  ownership  of  the  business;  but,  where  any 
such  substitution  has  been  carried  out  by  the  sale  of  assets  and  the 
purchase  of  other  assets,  the  capital  of  the  trade  or  business  shall  be 
taken  to  be  increased  or  decreased,  as  the  case  may  be,  only  by  the 
amount  of  the  difference  between  the  price  of  the  assets  purchased  and 
the  price  obtained  for  the  assets  sold,  and  the  capital  representing  the 
assets  purchased  shall  be  estimated  on  the  same  basis  for  all  the  purposes 
of  Part  III.  of  this  Act. 

Part  III.— Capital. 

1.  The  amount  of  the  capital  of  a  trade  or  business  shall,  so  far  as  it 
does  not  consist  of  money,  be  taken  to  be — 

(a)  so  far  as  it  consists  of  assets  acquired  by  purchase,  the  price  at 
which  those  assets  were  acquired,  subject  to  any  proper  deduc- 
tions for  wear  and  tear  or  replacement,  or  for  unpaid  purchase 
money;  and 

(b)  so  far  as  it  consists  of  assets  being  debts  due  to  the  trade  or 
business,  the  nominal  amount  of  those  debts  subject  to  any 
reduction  which  has  been  allowed  in  respect  of  those  debts  for 
income  tax  purposes;  and 

(cj  so  far  as  it  consists  of  any  other  assets  which  have  not  been 
acquired  by  purchase,  the  value  of  the  assets  at  the  time  when 
they  became  assets  of  the  trade  or  business,  subject  to  any  proper 
deductions  for  wear  and  tear  or  replacement. 

Nothing  in  this  part  of  this  Schedule  shall  prevent  accumulated  profits 

employed  in  the  business  being  treated  as  capital. 

2.  Any  capital  the  income  on  which  is  not  taken  into  account  for  the 
purposes  of  Part  I.  of  this  Schedule,  and  any  borrowed  money  or  debts, 
shall  be  deducted  in  computing  the  amount  of  capital  for  the  purposes  of 
Part  III.  of  this  Act. 

3.  Where  any  asset  has  been  paid  for  otherwise  than  in  cash,  the  cost 
price  of  that  asset  shall  be  taken  to  be  the  value  of  the  consideration  at 
the  tdme  the  asset  was  acquired,  but  where  a  trade  or  business  has  been 
converted  into  a  company  and  the  shares  in  the  company  are  whoUy  or 
mainly  held  by  the  person  who  was  owner  of  the  trade  or  business,  no 
value  shall  be  attached  to  those  shares  so  far  as  they  are  represented 
by  goodwill  or  otherwise  than  by  material  assets  of  the  company  unless 
the  Commissioners  of  Inland  Revenue  in  special  circumstances  otherwise 
direct.  Patents  and  secret  processes  shall  be  deemed  to  be  material 
assets. 

The  War  Loan  i4ct,  1916,  makes  further  provision  for  raising  money 
for  the  war.  It  provides  also  that  during  the  contin-uance  of  the 
WW  and  a  penod  of  twelve  months  thereafter,  any  limitation  on  the 
powers  of  any  company  or  body  of  persons  or  of  the  persons  respon- 
sible for  the  direction  or  management  of  any  company  or, body  of 
persons  to  lend  money  to  the  Government  or  to  invest  in,  hold,  or 
purchase  Government  securities,  whether  imposed  by  statute  or  by  their 
constitution  or  by  any  memorandum  or  articles  of  association  or  regula- 
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tions  affecting  the  company  or  body  of  persons  or  otherwise,  sliall  not 
have  effect,  and  the  persons  responsible  for  the  direction  or  management 
of  the  company  or  body  are,  during  that  period,  hereby  authorised  to 
lend  money  to  the  Government  or  invest  in,  hold,  or  purchase  Govern- 
ment securities  without  regard  to  any  such  limitation,  and  shall  be 
deemed  to  have  been  so  authorised  since  the  commencement  of  the 
war  (sec.  1  (6) ). 

The  Finance  {New  Duties)  Act,  1916,  imposes  duties  on  entertain- 
ments, matches,  table  waters  and  other  beverages,  and  cider.  The 
provisions  of  the  Act  relating  to  the  entertainments  tax  are  as  follows  : 

1.— (1)  There  shall,  as  from  the  15th  of  May,  1916,  be  charged, 
levied  and  paid  on  all  payments  for  admission  to  any  entertainment  as 
defined  by  this  Act  an  excise  duty  (in  this  Act  referred  to  as  "  enter- 
tainments duty  ' ')  at  the  following  rate  (namely) :  — 

where  the  payment,  excluding  the  amount  of  the  duty, — does  not 

exceed  2d.  A  halfpenny; 

exceeds  2d.  and  does  not  exceed  Qd One  penny; 

6d.  ,,  ,,  28. 6d.        ...     Twopence; 

28.  Qd.       ,,  ,,  5s.  ...     Threepence; 

58.  ,,  ,,  7s.  6d.        ...     Sixpence; 

78.  Qd.      , ,  , ,  12s.  6d.        ...     One  shilling ; 

128.   Qd.,  one  shilling  for  the  first  12s.    6d.   and  one 
shilling  for  every  10s.  or  part  of  10s.  over  12s.  6d. 

(2)  No  person  shall  be  admitted  for  payment  to  any  entertainment 
where  the  payment  is  subject  to  entertainments  duty  except — 

(a)  with  a  ticket  stamped  with  a  stamp  (not  before  used)  denoting 

that  the  proper  entertainments  duty  has  been  paid ;  or 
(h)  in  special  cases  with  the  approval  of  the  Commissioners,  through 
a  barrier  which,  or  by  means  of  a  mechanical  contrivance  which, 
automatically  registers  the  number  of  persons  admitted, 
unless  the   proprietor  of  the   entertainment  has  made   aiTangements 
approved  by  the  Commissioners  for  furnishing  returns  of  the  payments 
for  admission  to  the  entertainment  and  has  given  security  up  to  an 
amount  and  in  a  manner  approved  by  the  Commissioners  for  the  pay- 
ment of  duty. 

If  any  person  is  admitted  for  payment  to  any  place  of  entertainment 
and  the  provisions  of  this  section  are  not  complied  with,  the  person 
admitted  and  the  proprietor  of  the  entertainment  to  which  he  is  admitted 
shall  be  liable  in  respect  of  each  offence  to  an  excise  penalty,  in  the  case 
of  the  person  admitted  of  five  pounds,  and  in  the  case  of  the  proprietor 
of  fifty  pounds,  and  the  proprietor  shall  in  addition  be  liable  to  pay  any 
duty  which  should  have  been  paid. 

(3)  Entertainments  duty  shall  be  charged  in  respect  of  each  person 
admitted  for  payment,  and,  in  the  case  of  admission  by  stamped  ticket, 
shall  be  paid  by  means  of  the  stamp  on  the  ticket,  and,  in  the  case  of 
admission  otherwise  than  by  stamped  ticket,  shall  be  calculated  and 
paid  on  the  number  of  admissions. 

Entertainments  duty,  in  the  case  of  admission  otherwise  than  by 
stamped  ticket,  shall  be  recoverable  from  the  proprietor,  and  may,  if 
the  amount  of  duty  is  less  than  fifty  pounds,  without  prejudice  to  any 
other  means  of  recovery,  be  recovered  by  the  Commissioners  summarily 
as  a  civil  debt. 

(4)  Where  the  payment  for  admission  to  an  entertainment  is  made 
by  means  of  a  lump  sum  paid  as  a  subscription  or  contribution  to  any 
club,  association,  or  society,  or  for  a  season  ticket  or  for  the  right  of 
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admission  to  a  series  of  entertainments  or  to  any  entertainment  during 
a  certain  period  of  time,  the  entertainments  duty  shall  be  paid  on  the 
amount  of  the  lump  sum,  but  where  the  Commissioners  are  of  opinion 
that  the  payment  of  a  lump  sum  or  any  payment  for  a  ticket  represents 
payment  for  other  privileges,  rights  or  purposes  besides  the  admission 
to  an  entertainment,  or  covers  admission  to  an  entertainment  during 
any  period  for  which  the  duty  has  not  been  in  operation,  the  duty  shall 
be  charged  on  such  an  amount  as  appears  to  the  Commissioners  to  repre- 
sent the  right  of  admission  to  entertainments  in  respect  of  which 
entertainments  duty  is  payable. 

(5)  Entertainments  duty  shall  not  be  charged  on  payments  for 
admission  to  any  entertainment  where  the  Commissioners  are  satisfied — 

(a)  that  the  whole  of  the  takings  thereof  are  devoted  to  philanthropic 

or  charitable  purposes  without  any  charge  on  the  takings  for  any 

expenses  of  the  entertainment;  or 
(b)that  the  entertainment  is  of  a  wholly  educational  character  (any 

question  on  that  point  to  be  determined  in  case  of  difference  by 

the  Board  of  Education);  or 

(c)  that  the  entertainment  is  intended  only  for  the  amusement  of 
children,  and  that  the  charge  is  not  more  than  one  penny  for  each 
person;  or 

(d)  that  the  entertainment  is  provided  for  partly  educational  or 
partly  scientific  purposes  by  a  society,  institution,  or  committee 
not  conducted  or  established  for  profit,  or  is  provided  by  any  such 
society  or  institution,  which  has  been  founded  with  the  object  of 
reviving  national  pastimes,  in  furtherance  of  that  object. 

Where  the  Commissioners  are  satisfied  that  the  whole  of  the  net 
proceeds  of  an  entertainment  are  devoted  to  philanthropic  or  charitable 
purposes,  and  that  the  whole  of  the  expenses  of  the  entertainment  do 
not  exceed  twenty  per  cent,  of  the  receipts,  they  shall  repay  to  the 
proprietor  the  amount  of  the  entertainments  duty  paid  in  respect  of  the 
entertainment. 

In  this  subsection  the  Scotch  Education  Department,  as  respects 
entertainments  in  Scotland,  and  the  Lord  Lieutenant,  as  respects 
entertainments  in  Ireland,  shall  be  substituted  for  the  Board  of 
Education. 

(6)  For  the  purpose  of  the  provisions  of  this  Act  relating  to  enter- 
tainments duty — 

The  expression  "  entertainment  "  includes  any  exhibition,  perform- 
ance, amusement,  game  or  sport  to  which  persons  are  admitted 
for  payment;  and  the  expression  "  admission  to  an  entertain- 
ment ' '  includes  admission  to  any  place  in  which  the 
entertainment  is  held; 
The  expression  "  admission  "  means  admission  as  a  spectator  or 
one  of  an  audience,  and  the  expression  "  payment  on  admission  " 
includes  any  payment  made  by  a  person  who,  having  been 
admitted  to  one  part  of  a  place  of  entertainment,  is  subsequently 
admitted  to  another  part  thereof  for  admission  to  which  a  pay- 
ment involving  duty  or  more  duty  is  required ; 
The    expression    "proprietor"    in    relation   to   any    entertainment 

includes  any  person  responsible  for  the  management  thereof. 
2. — (1)  The  Commissioners  may  make  regulations  for  securing  the 
payment  of  entertainments  duty  and  generally  for  carrying  the  provi- 
sions   of    this    Act    as    to    entertainments    duty    into    effect,    and    in 
particular — 

(a)  for  the  supply  and  use  of  stamps  or  stamped  tickets,  or  for  the 
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stamping  of  tickets  sent  to  be  stamped;  and  for  securing  the 
defacement  of  stamps  when  used  ;.and 

(b)  for  the  use  of  tickets  covering  the  admission  of  more  than  one 
person  and  the  calculation  of  the  duty  thereon;  and  for  the 
payment  of  duty  on  the  transfer  from  one  part  of  a  place  of 
entertainment  to  another;  and 

(c)  for  controlling  the  use  of  barriers  or  mechanical  contrivances 
(including  the  prevention  of  the  use  of  the  same  barrier  or 
mechanical  contrivance  for  payments  of  a  different  amount),  and 
for  securing  proper  records  of  admission  by  means  of  barriers  or 
mechanical  contrivances. 

If  any  person  acts  in  contravention  of  or  fails  to  comply  with  any 
such  regulations  he  shall  be  liable  in  respect  of  each  offence  to  an  excise 
penalty  of  fifty  pounds. 

(2)  Any  officer  of  the  Commissioners  authorised  by  them  for  the 
purpose  may  enter  any  place  of  entertainment  while  the  entertainment 
is  proceeding,  and  any  place  ordinarily  used  as  a  place  of  entertainment 
at  any  reasonable  times,  with  a  view  to  seeing  whether  the  provisions 
of  this  Act  or  any  regulations  made  thereunder  as  to  entertainments 
duty  are  being  complied  with. 

If  any  person  prevents  or  obstructs  the  entry  of  any  officer  so 
authorised  he  shall  be  liable  on  summary  conviction  to  a  fine  not 
exceeding  twenty  pounds. 

(3)  The  provisions  (including  the  penal  provisions)  of  the  Stamp 
Duties  Management  x\ct,  1891,  as  amended  by  any  subsequent  Act, 
and  section  sixty-five  of  the  Post  Office  Act,  1908,  shall  apply  to  the 
stamps  used  for  denoting  entertainments  duty. 

(4)  The  Commissioners  may,  if  they  think  fit,  by  agreement  in 
writing  with  any  local  authority,  or  police  authority,  arrange  for  the 
exercise  by  that  authority,  either  concuiTently  with  the  Commissioners 
or  to  the  exclusion  of  the  Commissioners  of  any  powers  of  the  Commis- 
sioners with  respect  to  entertainments  and  entertainments  duty;  and, 
so  far  as  required  for  the  purpose  of  giving  effect  to  any  such  arrange- 
ment, the  provisions  of  this  Act  and  any  regulations  made  thereunder 
with  respect  to  entertainments  and  entertainments  duty  shall  have 
effect  as  if  the  local  authority  or  police  authority  and  any  officer 
authorised  by  that  authority  were  mentioned  therein  in  addition  to,  or 
substituted  for,  the  Commissioners  and  an  officer  of  the  Commissioners. 

Any  arrangement  under  this  provision  may  provide  for  the  payment, 
out  of  moneys  provided  by  Parliament  of  any  expenses  incurred  by  the 
local  authority  or  police  authority  in  carrying  out  the  arrangement. 

The  expression  "  local  authority  "  means"  for  the  purposes  of  this 
provision  as  respects  the  administrative  county  of  London,  the  London 
County  Council  (except  that  in  the  City  of  London  the  common  council 
shall  be  the  local  authority  for  all  purposes  except  cinematograph  or 
theatrical  entertainments) ;  as  respects  any  borough,  the  council  of  the 
borough ;  as  respects  any  urban  district  with  a  population  of  over  ten 
thousand,  the  district  council;  and  as  respects  any  administrative 
county  (excluding  the  area  of  any  such  borough  or  urban  district),  the 
county  council : 

Provided  that  where  the  council  of  any  such  borough  (not  being  a 
county  borough)  or  of  any  such  urban  district  agree  in  writing  with  the 
council  of  the  administrative  county  that  the  borough  or  urban  district 
should  be  included  in  the  area  of  the  administrative  county  for  the 
purposes  of  this  provision,  the  borough  or  urban  district  shall  be  so 
included. 
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The  Finance  Act,  1916,  increases  the  duties  on  cocoa,  coffee,  chicory, 
and  sugar,  and  imposes  dutiea  on  mechanical  lighters,  &c.  It  provides 
the  following  amendments  of  the  ' '  Excess  Profits  ' '  duty  {supra) : 

45.— (1)  The  Finance  (No.  2)  Act,  1915  (in  this  part  of  this  Act 
referred  to  as  the  principal  Act),  shall,  so  far  as  it  relates  to  excess 
pix>fits  duty,  apply,  unless  Parliament  otherwise  det-ermines,  to  any 
accounting  period  ending  on  or  after  the  first  day  of  July  nineteen 
hundred  and  fifteen  and  before  the  first  day  of  August  nineteen  hundred 
and  seventeen,  as  it  applies  to  accounting  periods  ended  after  the  fourth 
day  of  August  nineteen  hundred  and  fourteen  and  before  the  said  first 
day  of  July. 

(2)  Section  thirty-eight  of  the  principal  Act  shall,  as  respects  excess 
profits  arising  in  any  accounting  period  beginning  after  the  expiration 
of  a  year  from  the  commencement  of  the  first  accounting  period,  have 
effect  as  if  sixtj^  per  cent,  of  the  excess  were  substituted  as  the  rate  of 
duty  for  fifty  per  cent,  of  the  excess. 

Where  part  of  an  accounting  period  is  after  and  part  before  the  date 
of  the  expiration  of  a  year  from  the  commencement  of  the  first  account- 
ing period,  the  total  excess  profits  and  any  deficiencies  or  losses  arising 
in  the  accounting  period  shall  be  apportioned  between  the  time  up  to 
and  including,  and  the  time  after,  that  date  in  proportion  to  the  length 
of  those  times  respectively,  and  the  rate  attributable  to  the  time  after 
and  the  time  before  and  including  that  date  shall  respectively  be  sixty 
and  fifty  per  cent,  of  the  excess. 

In  the  case  of  trades  or  businesses  commencing  after  the  foiu^h  day 
of  August  nineteen  hundred  and  fourteen,  the  rate  of  duty  shall  be  sixty 
per  cent,  of  the  excess  in  respect  of  any  accounting  period  ending  after 
the  fourth  day  of  August  nineteen  hundred  and  fifteen. 

In  calculating  any  repayment  or  set  off  under  subsection  (3)  of 
section  thirty -eight  of  the  principal  Act  any  amount  to  be  repaid  or  set 
off  on  account  of  a  deficiency  or  loss  arising  in  any  period  in  respect  of 
which  duty  would  be  payable  at  the  rate  of  fifty  per  cent,  of  the  excess, 
shall  be  calculated  by  reference  to  that  rate  of  duty. 

Any  additional  duty  payable  by  virtue  of  this  section  in  respect 
of  a  past  accounting  period  may  be  assessed  and  recovered  notwith- 
standing that  duty  has  already  been  assessed  in  respect  of  that  period. 

(3)  It  shall  be  the  duty  of  every  person  chargeable  to  excess  profits 
duty  under  Part  III.  of  the  principal  Act,  as  extended  by  this  Act, 
if  he  has  not  previously  given  notice  of  his  liability  to  be  charged  with 
excess  profits  duty  in  respect  of  any  accounting  period,  to  give  notice 
to  the  Commissioners  of  Inland  Kevenue  before  the  expiration  of  two 
months  after  the  termination  of  any  accounting  period  in  respect  of 
which  he  is  chargeable,  or,  if  the  accounting  period  terminated  before 
the  passing  of  this  Act,  within  one  month  after  the  passing  of  this 
Act. 

If  any  person  fails  to  give  the  notice  required  by  this  provision  he 
shall  be  liable  on  summary  conviction  to  a  fine  not  exceeding  one 
hundred  pounds,  and  to  a  further  fine  not  exceeding  ten  pounds  a  day 
for  every  day  during  which  the  •  offence  continues  after  conviction 
therefor. 

46. — (1)  Section  forty-three  of  the  principal  Act  (which  relates  to 
excess  mineral  rights  duty)  shall  have  effect  as  if  sixty  per  cent,  of 
the  excess  were  substituted  as  the  rate  of  duty  for  fifty  per  cent,  of  the 
excess,  in  the  case  of  minerals  which  have  become  subject  to  a' mining 
lease  after  the  fourth  day  of  August  nineteen  hundred  and  fourteen  for 
all  accounting  years,  and  in  the  case  of  other  minerals  for  any  account- 
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ing  year  ending  after  the  completion  of  the  first  accounting  year,  and 
any  additional  duty  may  be  recovered  accordingly. 

(2)  It  is  hereby  declared  that  the  words  in  subsection  (1)  of  section 
forty-three  of  the  principal  Act  "  assets  of  any  trade  or  business  "  refer 
only  to  assets  of  the  trade  or  business  of  the  person  receiving  the  rent 
for  the  right  to  work  the  minerals  or  for  the  mineral  wayleaves. 

47.  Where  any  ship  has  been  sold  since  the  fourth  day  of  August 
nineteen  hundred  and  fourteen,  in  such  circumstances  that  the  profits 
of  the  sale  are  not  the  profits  of  a  trade  or  business,  the  following  special 
provisions  shall,  if  the  Commissioners  of  Inland  Revenue  so  require,  be 
applied  in  the  computation  of  the  liability  to  excess  profits  duty  in 
respect  of  the  profits  arising  from  the  use  of  the  ship  :  — 

(a)  The  pre-war  standard  of  profits  of  the  purchaser  as  respects 
the  ship  shall,  where  the  standard  of  the  trade  or  business  of  the 
vendor  is  a  profits  standard,  be  calculated  by  reference  to  the 
profits  arising  from  the  use  of  the  ship  during  the  pre-war  trade 
years,  and  shall  be  ascertained  in  accordance  with  the  provi- 
sions of  the  principal  Act,  but  calculated,  where  necessary,  as  if 
the  use  of  the  ship  were  a  separate  business;  and  where  the 
standard  is  a  percentage  standard  the  pre-war  standard  of  profits 
as  respects  the  ship  shall  be  the  same  as  if  the  ship  had  not  been 
sold,  or,  in  the  case  of  a  ship  which  was  used  for  the  first  time 
after  the  fourth  day  of  August  nineteen  hundred  and  fourteen, 
shall  be  calculated  by  reference  to  the  capital  represented  by 
the  ship  at  the  date  when  it  was  first  used;  and  the  pre-war 
standard  of  profits  of  the  trade  or  business  of  the  vendor  and  of 
the  purchaser  shall  respectively  be  reduced  and  increased  as  the 
case  may  require,  with  any  adjustments  which  may  be  necessary 
to  meet  the  case  of  borrowed  money  or  unpaid  purchase  money 
or  other  similar  matters : 
(h)  for  the  purpose  of  estimating  separately  the  profits  arising  from 
the  use  of  the  ship,  an  apportionment  shall,  where  necessary, 
be  made  of  the  total  profits  of  the  trade  or  business  in  which 
the  ship  has  been  used,  regard  being  had  to  the  earnings  of  the 
ship  as  compared  with  the  earnings  of  the  other  assets  employed 
in  the  trade  or  business : 

Any  appeal  under  subsection  (5)  of  section  forty-five  of  the 
principal  Act,  so  far  as  it  involves  any  question  of  an  apportion- 
ment under  this  provision,  shaU  be  to  the  Special  Com- 
missioners : 

(c)  The  power  to  require  returns  under  subsection  (1)  of  section 
forty-four  of  the  principal  Act  shall  include  power  for  the  Com- 
missioners of  Inland  Revenue  to  require  any  vendor  of  the  ship 
to  give  such  information  to  them  and  to  the  purchaser  as  the 
Commissioners  think  necessary  in  order  to  enable  the  provisions 
of  this  section  to  be  carried  into  effect : 

(d)  Nothing  in  subsection  (3)  of  section  forty  of  the  principal  Act 
or  in  paragraph  3  of  Part  I.  of  the  Fourth  Schedule  to  the  prin- 
cipal Act  shall  operate  so  as  to  enable  the  purchaser  of  the  ship 
to  obtain  any  greater  relief  than  could  have  been  obtained  by  the 
vendor  if  the  ship  had  not  been  sold,  other  than  relief  in  con- 
nection with  expenditure  by  the  purchaser  on  improvements  or 
repairs : 

(e)  In  the  application  of  section  forty -one  of  the  principal  Act  to 
any  trade  or  business  whose  pre-war  standard  of  profits  has  been 
determined  or  adjusted  under  this  section  any  increase  or  decrease 
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of  capital  attributable  to  the  purchase  or  sale  of  the  ship  shall  be 
disregarded,  and  where  any  such  determination  or  adjustment 
has  taken  place  both  in  respect  of  the  sale  of  a  ship  and  the 
purchase  of  another  ship  for  the  same  trade  or  business,  para- 
graph 6  of  Part  II.  of  the  Fourth  Schedule  to  the  principal  Act 
shall  not  apply. 
48. — (1)  The  Commissioners  of  Inland  Kevenue  may  treat  any  sums 
actually  paid  in  respect  of  munitions  exchequer  payments,  which  appear 
to  the  Commissioners  to  be  attributable  to  the  same  period  and  subject 
matter  as  that  for  which  excess  profits  duty  is  to  be  paid,  as  a  payment 
on  account  of  excess  profits  duty,  or,  if  the  amount  of  the  munitions 
exchequer  payments  is  larger  than  the  amount  payable  as  excess  profits 
duty,  as  extinguishing  the  duty  for  the  purposes  of  collection ;  and  may 
arrange  with  the  Minister  of  Munitions,  if  in  any  case  excess  profits 
duty  is  paid  before  the  munitions  exchequer  payment,  for  the  deduction 
of  excess  profits  duty  payments  from  any  sums  to  be  collected  in  respect 
of  munitions  exchequer  payments  which  appear  to  the  Commissioners 
to  be  attributable  to  the  same  period  and  subject  matter  as  that  for 
which  the  excess  profits  duty  payments  have  been  made,  or,  if  the 
amount  of  the  excess  profits  duty  payments  is  greater  than  the  amount 
to  be  collected  on  account  of  munitions  exchequer  payments,  for  the 
extinction  of  the  amount  to  be  so  collected. 

For  the  purpose  of  determining  the  period  to  which  any  profits  are 
to  be  attributed  under  this  section,  profits  shall  be  deemed  to  accrue 
from  day  to  day  at  a  uniform  rate. 

(2)  Any  excess  profits  duty  and  any  munitions  exchequer  payments 
which  are  remitted  under  this  section  for  the  purpose  of  collection 
shall  not  be  deemed  to  have  been  paid  for  the  purposes  of  section  thirty - 
five  of  the  principal  Act  (which  relates  to  computation  of  profits  and 
gains  in  relation  to  excess  profits  duty)  as  extended  by  this  Act. 

(3)  Deductions  shall  not  be  allowed  on  account  of  munitions 
exchequer  payments  in  computing  profits  for  the  purpose  of  excess 
profits  duty. 

49. — (1)  Where  the  pre-war  standard  of  profits  is  taken  to  be  the 
percentage  standard  or  is  calculated  by  reference  to  the  statutory  per- 
centage in  the  case  of  any  trade  or  business  owned  or  carried  on  by  a 
company  or  other  body  corporate  whose  directors  have  a  controlling 
interest,  the  Commissioners  of  Inland  Revenue  may,  if  they  think  fit, 
as  respects  any  accounting  period,  including  a  past  accounting  period, 
for  the  purpose  of  the  provisions  relating  to  the  statutory  percentage  and 
for  the  purpose  of  the  determination  and  computation  of  profits  under 
Part  I.  of  the  Fourth  Schedule  to  the  principal  Act,  treat  the  company 
or  body  corporate  as  if  it  were  a  firm  and  not  a  company  or  body 
corporate  and  the  directors  or  any  of  them  as  if  they  were  partners 
in  the  firm. 

(2)  If  as  respects  any  accounting  period  ending  on  or  after  the  first 
day  of  July  nineteen  hundred  and  fifteen,  the  Commissioners  of  Inland 
Revenue  refuse  to  allow  a  deduction  in  respect  of  any  increase  in  the 
remuneration  of  directors  of  any  trade  or  business,  and  the  taxpayer 
is  required  to  pay  excess  profits  duty  in  respect  of  the  disallowed  deduc- 
tion, the  taxpayer  shall  be  entitled  to  recover  from  any  such  director 
the  amount  which  the  taxpayer  has  paid  by  way  of  excess  profits  duty 
in  respect  of  the  increase ;  but  any  amount  so  recovered  shall,  unles,s 
the  Commissioners  otherwise  direct,  be  treated  as  excess  profits  duty 
paid  by  the  director  from  whom  it  is  recovered  and  not  as  excess  profits 
duty  paid  by  the  taxpayer. 
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(3)  In  this  section  the  expression  "  directors  "  includes  any 
managers  or  persons  concerned  in  the  management  of  the  trade  or 
business  who  are  remunerated  out  of  the  funds  of  the  trade  or  business. 

50.  Paragraph  7  of  Part  I.  of  the  Fourth  Schedule  of  the  principal 
Act  (which  allows  deductions  to  be  made  in  respect  of  profits  applied 
in  extinction  of  losses)  shall  apply  to  a  case  where  the  capital  account 
of  any  trade  or  business  shows  a  debit  balance  as  it  applies  to  a  case 
where  the  percentage  standard  is  adopted  as  the  pre-war  standard  of 
profits. 

51.  It  is  hereby  declared  that,  for  the  purpose  of  subsection  (2)  of 
section  thirty-eight  of  the  principal  Act,  any  period  for  which  the  books 
of  a  trade  or  business  have  been  actually  made  up  for  any  interim  or 
other  purpose  in  such  a  manner  that  the  profits  for  that  period  can  be 
readily  ascertained  is  (without  prejudice  to  the  powers  of  the  Commis- 
sioners of  Inland  Revenue  under  that  provision)  to  be  taken  as  an 
accounting  period,  notwithstanding  that  under  the  articles  of  associa- 
tion of  the  company  carrying  on  the  trade  or  business  or  under  any  other 
regulations  affecting  the  carrying  on  of  the  trade  or  business  the 
accounts  are  also  required  to  be  made  up  for  some  other  period,  and 
notwithstanding  that  such  accounts  are  not  issued. 

52.  It  is  hereby  declared  that,  for  the  purpose  of  excess  profits  duty, 
profits  of  any  trade  or  business  arising  and  accumulating  during  any 
accounting  period  are  not,  during  that  period,  to  be  treated  as  accumu- 
lated profits  within  the  meaning  of  Part  III.  of  the  Fourth  Schedule  to 
the  principal  Act,  or  as  capital  employed  in  the  trade  or  business. 

53.  Section  thirty-five  of  the  principal  Act  (which  relates  to  the 
computation  of  profits  and  ffains  for  the  purpose  of  income  t^x  in  relation 
to  excess  profits  duty)  shall  apply  to  sums  actually  paid  in  respect  of 
munitions  exchequer  payments  as  it  applies  to  excess  profits  duty, 
except  that  the  relief  to  the  taxpayer  under  subsection  (2)  of  that 
section  shall  in  all  cases  be  given  by  means  of  repayment  and  not  by 
deduction. 

54.  Any  person  may  deposit  with  the  Commissioners  of  Inland 
Revenue  any  sums  for  the  purpose  of  satisfying  any  excess  profits  duty 
which  may  thereafter  become  payable  by  him;  and  sums  so  deposited 
shall  be  applied  in  payment  of  any  such  duty  as  and  when  it  becomes 
payable. 

In  calculating  the  amount  to  be  so  applied  in  payment  of  duty 
interest  shall  be  allowed  at  such  rate  as  may  for  the  time  being  be 
determined  by  the  Treasury. 

55.  Subsection  (3)  of  section  forty  of  the  principal  Act  (which  pro- 
vides amongst  other  things  for  the  reference  of  certain  matters  for  the 
decision  of  a  board  of  referees)  shall,  where  the  application  for  such  a 
reference  is  made  in  respect  of  a  trade  or  business  carried  on  in  a 
controlled  establishment  within  the  meaning  of  Part  II.  of  the  Munitions 
of  War  Act,  1915,  and  relates  to  an  accounting  period  during  any  part 
of  which  the  establishment  has  been  so  controlled,  and  to  the  postpone- 
ment or  suspension  of  renewals  or  repairs,  or  to  exceptional  depreciation 
or  obsolescence  of  assets,  or  to  the  necessity  in  connexion  with  the 
present  war  of  providing  plant,  have  effect  as  though  a  referee  or  board 
of  referees  appointed  or  designated  by  the  Minister  of  Munitions  for 
the  purpose  were  substituted  for  the  board  of  referees  under  the 
principal  Act. 

56.  In  the  case  of  any  trade  or  business  which  by  reason  of  its  being 
unable  to  pay  its  debenture  holders  or  creditors  is  being  carried  on  by  a 
liquidator,  receiver,  or  trustee  under  the  Court,  no  excess  profits  duty 
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shall  be  levied  or  paid  until  provision  has  been  made  for  payment  of  suich 
unpaid  debenture  holders  or  creditors. 

57.  In  this  part  of  this  Act  the  expression  "  munitions  exchequer 
payments  ' '  means  any  sums  paid  into  the  exchequer  under  section  four 
of  the  Munitions  of  War  Act,  1915,  on  account  of  the  excess  of  the  net 
profits  of  a  controlled  establishment. 

The  Municipal  Savings  Banks  (War  Loan  Investment)  Act,  1916,  is 
intended  to  facilitate  the  investment  of  savings  in  securities  issued 
for  the  purposes  of  the  war  by  means  of  the  establishment  of 
municipal  savings  banks. 

The  War  Loan  Acts  of  1917  make  further  provision  for  the  raising 
of  money  by  loan. 

The  Finance  Act,  1917,  increases  the  rate  of  the  excess  profits  duty 
and  provides  that  notice  must  be  given  to  the  authorities  of  a  person's 
liability  for  excess  profit  (sec.  20).  It  increases  the  rate  of  the  excess 
mineral  rights  duty  (sec.  21).  It  makes  special  provisions  as  to  defi- 
ciencies and  losses  of  shipping  concerns  (sec.  22).  It  gives  relief  in 
respect  of  colonial  excess  profits  duty  (sec.  23).  It  makes  further 
provisions  with  respect  to  munitions  Exchequer  payments  (sec.  24). 
It  confers  additional  powers  of  reference  to  referees  (sec.  25).  It 
amends  the  law  as  regards  accounting  periods  ending  after  December 
31,  1916  (sec.  26).  It  deals  with  the  apportionment  of  accounting 
periods  of  years  (sec.  27). 

The  War  Loan  Act,  1918,  makes  further  provision  for  the  raising 
of  mone}^  by  loan  and  amends  the  War  Loan  (Supplemental  Provi- 
sions) Act,  1915,  supra. 

The  Finance  Act,  1918,  makes  provision  in  regard  to  excess  profits 
duty  in  connection  with  profits  arising  from  the  sale  of  trading  stock. 
It  also  raises  the  stamp  duty  on  cheques  to  twopence. 

Service  of  Process. 

The  Legal  Proceedings  against  Enemies  Act,  1915,  facilitates  sub- 
stituted service  out  of  the  jurisdiction  in  certain  circumstances.  The 
Act  only  applies  where,  on  the  one  hand,  (a)  the  plaintiff  is  a  British 
subject  and  is  entitled  for  the  time  being  to  bring  an  action  in  the  High 
Court;  and  (b)  the  defendant  or  one  of  the  defendants  is  an  enemy; 
and  (c)  the  writ  is  indorsed  only  with  a  claim  for  a  declaration  as  to  the 
effect  of  the  war  on  rights  or  liabilities  of  the  plaintiff  or  defen- 
dant under  a  contract  entered  into  before  the  outbreak  thereof;  and 
{d)  there  is  written  evidence  on  the  contract  (sec.  1  (6) )  and,  on  the 
other  hand,  the  action  is  against  an  "enemy,"  which  is  defined  as  "any 
person  or  body  of  persons  of  whatever  nationality  resident  or  carrying 
on  business  in  an  enemy  country,  but  does  not  include  persons  of  enemy 
nationality  who  are  neither  resident  nor  carrying  on  business  in  an 
enemy  country"  (sec.  2  (a.) ).  Leave  may  be  given  to  issue  a  writ  for 
service  on  an  enemy  out  of  the  jurisdiction  or  of  which  notice  is  to  be 
given  to  an  enemy  out  of  the  jurisdiction,  and  the  Court  may,  on  an 
application  made  at  the  time  leave  is  so  given  or  at  any  subsequent 
time,  if  satisfied  that  the  writ  cannot  promptly  be  served  or  brought 
to  the  notice  of  the  enemy  defendant  by  any  of  the  usual  means,  make 
an  order  directing  substituted  or  other  service  of  the  writ  or  the  sub- 
stitution of  notice  for  service  by  means  of  advertisement  or  otherwise 
(sec.  1  (1) ).  The  Lord  Chancellor  may  make  Rules  for  expediting 
proceedings  and  regulating  procedure  where  an  enemy  service  order 
has  been  made  and  the  enemy  defendant  does  not  appear  (sec.  1  (2) ). 
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The  Court,  where  an  enemy  service  order  has  been  made  and  it  appears 
not  to  be  practicable  to  obtain  the  best  evidence  of  any  material  docu- 
ment, may  admit  such  other  evidence  as  appears  proper  (sec.  1  (3) ). 
The  Court  ie  given  power,  where  an  enemy  service  order  has  been  made 
and  the  enemy  defendant  does  not  appear,  to  order  the  plaintiff,  though 
successful,  to  pay  costs  (sec.  1  (4)).  The  fact  that  the  writ  has  been 
indorsed  only  with  a  claim  for  a  declaration  is  not  to  prevent  any  other 
declaration  or  any  consequential  or  other  relief  being  claimed  in  other 
proceedings,  or  prevent  the  case  being  dealt  with,  although  no  such 
other  declaration  or  consequential  or  other  relief  is  claimed  (sec.  1  (5) ). 
Nothing  in  the  Act  is  to  prejudice  any  powers  of  the  Court  to  give  l^ave 
to  issue  a  writ  or  to  adjourn,  postpone,  or  otherwise  deal  with,  any 
proceedings  on  any  claim  against  an  enemy,  and  the  Court  may,  if  it 
appears  on  any  proceedings  in  a  case  where  an  enemy  service  order  has 
been  made  that  for  any  reason  the  case  cannot  properly  be  dealt  with 
under  this  Act,  dismiss  the  case,  without  prejudice  to  any  subsequent 
proceedings  in  the  same  matter  (sec.  3). 


Ships,  Restriction  on  Transfer  of. 

The  British  Ships  {Transfer  Restriction)  Act,  1915,  makes  void  and 
criminal  the  transfer  of  a  British  ship  or  share  therein  to  a  person  not 
qualified  to  own  a  British  ship  unless  the  transfer  is  approved  by  the 
Board  of  Trade  (sec.  1).  The  Act  applies  to  British  ships  registered  in 
the  United  Kingdom  or  at  foreign  ports  or  in  any  British  possession 
except  British  India,  Canada,  Australia,  New  Zealand,  South  Africa, 
and  Newfoundland  (sec.  2  and  sched.). 

The  British  Ships  {Transfer  Restriction)  Act,  1916,  extends  the  Act 
of  1915  to  mortgages  (including  transfers  of  mortgages)  of  ships,  and 
also  to  transfers,  mortgages,  and  transfers  of  mortgages  of  ships  to 
foreign  controlled  companies. 

The  two  Acts  are  to  be  read  together,  and  may  be  cited  together  as 
the  British  Ships  (Transfer  Restrictions)  Acts,  1915  and  1916,  and  are 
to  have  effect  during  the  war  and  three  years  thereafter. 

SocmTiES. 

The  Societies  {Suspension  of  Meetings)  Act,  1917,  enables  meetings 
of  approved  societies,  friendly  societies,  and  trade  unions  to  be  dispensed 
with  during  the  war. 

Solicitors. 

The  Solicitors  {Examination)  Act,  1917,  provides  that  during  the 
continuance  of  the  Act  it  shall  not  be  necessary  for  the  Law  Society 
to  hold  more  than  twice  in  a  year  such  examinations  as  are  mentioned 
in  section  six  of  the  Solicitors  Act,  1877,  and  that  section  shall  during 
that  period  have  effect  as  if  "  twice  "  were  substituted  for  "  three 
times  "  (sec.  1  (1) ).  It  shall  be  lawful  for  the  Law  Society  during 
the  continuance  of  the  Act  to  permit  any  candidate  for  the  final  exami- 
nation to  present  himself  for  such  an  examination  and  be  examined 
at  any  time  within  six  months  before  the  termination  of  his  term  of 
service  under  articles  of  clerkship'  (sec.  1  (2) ).  The  Act  shall  continue 
in  force  only  during  the  continuance  of  the  war  and  for  a  period 
of  one  year  after  the  termination  thereof,  or  for  such  longer  period  as 
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the  Lord  Chancellor,  with  the  consent  of  the  Master  of  the  Rolls,  may 
by  order  allow  (sec.  2  (3) ). 

The  Solicitors  {Articled  Clerks)  Act,  1918,  provides  that  notwith- 
standing anything  in  the  Solicitors  Acts,  1839  to  1917,  any  time  after 
the  third  day  of  August  nineteen  hundred  and  fourteen  (whether 
before  or  after  the  passing  of  this  Act),  during  which  an  articled  clerk 
has  for  the  purposes  of  the  war  served  in  any  of  His  Majesty's 
Forces,  or  in  any  public  service  connected  with  the  war,  of  a 
character  approved  by  the  Master  of  the  Rolls,  or  has,  in  consequence  of 
the  war,  been  detained  as  a  prisoner,  military  or  civil,  in  any 
enemy  country,  or  been  interned  in  an  enemy  or  neutral  country,  shall, 
on  the  Law  Society  being  satisfied  as  to  the  fact  and  length  of  such  ser- 
vice, detention,  or  internment,  and  that  the  articled  clerk  has  in  other 
respects  complied  with  the  said  Acts,  be  reckoned  for  all  purposes  as  time 
duly  served  under  his  articles  of  clerkship  (sec.  4).  The  Lord  Chief  Jus- 
tice and  the  Master  of  the  Rolls,  or  either  of  them,  may,  where  under 
circumstances  arising  out  of  or  connected  with  the  war  they 
or  he  see  fit  so  to  do,  exempt  any  person  or  persons  from  compliance 
with  the  enactments  and  regulations  for  the  time  being  in  force  with 
respect  to  the  Intermediate  Examination  as  defined  in  and  prescribed 
by  the  Solicitors  Act,  1877,  either  entirely  or  partially  and  subject 
to  any  such  conditions  as  to  them  or  him  may  seem  fit  (sec.  2). 

Special  Acts. 

The  Special  Acts  {Extension  of  Time)  Act,  1915,  gives  temporary 
power  by  order  to  government  departments  to  extend  the  time  limited 
for  the  performance  of  duties  or  the  exercise  of  powers  under  special 
Acts.  The  limit  of  extension  under  any  order  is  limited  to  one  year. 
The  Act  has  effect  only  where  the  application  for  an  order  under  the 
Act  is  made  during  the  continuance  of  the  war  or  a  period  of  six 
m,onths  thereafter. 

The  Statutory  Undertakings  {Temporary  Increase  of  Charges)  Act, 
1918,  enables  the  appropriate  government  department  to  authorise 
tram,  gas,  water,  and  power  undertakings  to  increase  their  charges  as 
fixed  by  statute.  The  Act  is  to  be  in  force  during  the  war  and  for  a 
period  of  two  years  afterwards. 

Suspension  of  Statutes. 

The  Suspensory  Act,  1914,  provides  that  no  step  shall  be  taken  to 
put  the  Government  of  Ireland  Act,  1914,  into  operation,  and  the  date 
of  disestablishment  under  the  Welsh  Church  Act,  1914,  shall  be  post- 
poned, until  the  expiration  of  twelve  months  from  the  passing  of  those 
Acts  (September  18,  1914),  or  until  such  later  date  not  being  later  than 
the  end  of  the  war  as  may  be  fixed  by  Order  in  Council. 

The  Criminal  Justice  Administration  {Postponement)  Act,  1914, 
postponed  the  coming  into  operation  of  certain  portions  of  the  Act 
until  April  1,  1915. 

Time. 

The  Summer  Time  Act,  1916,  provides  as  follows:  — 

(1)  During  the  prescribed  period  in  each  year  in  which  this  Act  is  in 

force,  the  time  for  general  purposes  in  Great  Britain  shall  be  one  hour 

in  advance  of  Greenwich  mean  time. 
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(2)  This  Act  shall  be  in  force  in  the  year  nineteen  hundred  and 
sixteen,  and  in  that  year  the  prescribed  period  shall  be  from  two  o'clock 
in  the  morning  Greenwich  mean  time  on  Sunday  the  twenty-first  day 
of  May  until  two  o'clock  in -the  morning  Greenwich  mean  time  on 
Sunday  the  first  day  of  October,  and  His  Majesty  may  in  any  subse- 
quent year,  by  Order  in  Council  made  during  the  continuance  of  the 
present  war,  declare  this  Act  to  be  in  force  during  that  year,  and  in 
such  case  the  prescribed  period  in  that  year  shall  be  such  period  as  may 
be  fixed  by  the  Order  in  Council. 

(3)  Wherever  any  expression  of  time  occurs  in  any  Act  of  Parliament, 
Order  in  Council,  order,  regulation,  rule,  or  byelaw,  or  in  any  deed, 
time  table,  notice,  advertisement,  or  other  document,  the  time  men- 
tioned or  referred  to  shall  be  held,  during  the  prescribed  period,  to  be 
the  time  as  fixed  by  this  Act : 

Provided  that  where  in  consequence  of  this  Act  it  is  expedient  that 
any  time  fixed  by  any  byelaw,  regulation,  or  other  instrument  should  be 
adjusted  and  such  adjustment  cannot  be  effected  except  after  the  lapse 
of  a  certain  interval  or  on  compliance  with  certain  conditions,  the 
appropriate  government  department  may,  on  the  application  of  the 
body  or  person  by  whom  the  byelaw,  regulation,  or  other  instrument 
was  made  or  is  administered,  make  such  adjustment  in  the  time  so 
fixed  as  in  the  circumstances  may  seem  to  the  department  proper,  and 
if  any  question  arises  as  to  what  government  department  is  the  appro- 
priate government  department,  the  question  shall  be  finally  determined 
by  the  Treasury. 

(4)  This  Act  shall  apply  to  Ireland  in  like  manner  as  it  applies  to 
Great  Britain,  with  the  substitution  however  of  references  to  Dublin 
mean  time  for  references  to  Greenwich  mean  time. 

(5)  Nothing  in  this  Act  shall  affect  the  use  of  Greenwich  mean  time 
for  purposes  of  astronomy,  meteorology,  or  navigation,  or  affect  the 
construction  of  any  document  mentioning  or  referring  to  time  in 
connexion  with  such  purposes  as  aforesaid  (sect.  1). 

The  Termination  of  the  Present  War  {Definition)  Act,  1918,  pro- 
vided as  follows :  His  Md-jesty  in  Council  may  declare  what  date  is  to 
be  treated  as  the  date  of  the  termination  of  the  present  war,  and  the 
present  war  shall  be  treated  as  having  continued  to  and  as  having  ended 
on  that  date  for  the  purposes  of  any  provision  in  any  Act  of  Parliament, 
Order  in  Council,  or  Proclamation,  and,  except  where  the  context  other- 
wise requires,  of  any  provision  in  any  contract,  deed,  or  other  instru- 
ment referring,  expressly  or  impliedly,  and  in  whatever  form  of  words, 
to  the  present  war  or  the  present  hostilities :  Provided  that  in  the  case 
of  any  such  Act  conferring  powers  on  any  Government  department,  or 
any  officer  of  any  Government  department,  exercisable  during  the 
continuance  of  the  present  war,  if  it  appears  to  His  Majesty  that  it  is 
expedient  that  the  powers  shall  cease  before  the  date  so  fixed  as  afore- 
said, His  Majesty  in  Council  may  fix  some  earlier  date  for  the  termina- 
tion of  those  powers  (sec.  1  (1)).  The  date  so  declared  shall  be  as 
nearly  as  may  be  the  date  of  the  exchange  or  deposit  of  ratifications 
of  the  treaty  or  treaties  of  peace :  Provided  that,  notwithstanding 
anything  in  this  provision,  the  date  declared  as  aforesaid  shall  be 
conclusive  for  all  purposes  of  this  Act  (sec.  1  (1) ).  His  Majesty  in 
Council  may  also  similarly  declare  what  date  is  to  be  treated  as  the 
date  of  the  termination  of  war  between  His  Majesty  and  any  particular 
State  (sec.  1  (3)). 
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Titles. 

The  Titles  Deprivation  Act,  1917,  provides  for  the  deprivation  of 
their  titles,  privileges,  and  dignities  of  peers  and  princes  who  have 
adhered  to  His  Majesty's  enemies  in  the  war. 

Trade  Restriction. 

The  N on-Ferrous  Metal  Industnj  Act,  1918,  imposes  prohibition 
against  dealing  in  certain  non-ferrous  metals  and  metallic  ores  without 
licence  from  the  Bcfe-rd  of  Trade,  during  the  war  and  for  a  period  of 
five  years  thereafter. 

Trading  with  the  Enemy. 

It  would  appear  that  trading  with  the  enemy  is  a  misdemeanour  at 
common  law  and  therefore  punishable  by  fine  or  imprisonment  or  both 
at  the  discretion  of  the  Judge.  At  any  rate,  this  was  the  view  of  the 
law  officers  of  the  Crown,  because  two  of  the  proclamations  against 
trading  with  the  enemy  were  issued  (on  August  5  and  September  9 
respectively)  before  the  passing  of  the  Acts  about  to  be  dealt  with."*^ 
It  was,  however,  scarcely  possible  to  discover  the  precise  nature  of  the 
common  law  offence,!  and  obviously  it  was  likely  to  prove  inadequate 
in  the  circumstances  of  the  present  day.  Hence  the  enactment  of  the 
Trading  with  the  Enemy  Acts,  1914  and  1915.  Their  joint  object  can 
conveniently  be  expressed  in  the  words  of  the  statutory  description  of 
the  former — "An  Act  to  make  provision  with  respect  to  penalties  for 
Trading  with  the  Enemy  and  other  purposes  connected  therewith,"  and 
the  preamble  to  the  latter — "  "Whereas  it  is  expedient  to  make  further 
provision  for  preventing  the  payment  of  money  to  persons  and  bodies 
of  persons  resident  or  carrying  on  business  in  any  country  with  which 
His  Majesty  is  for  the  time  being  at  war  (which  persons  and  bodies  of 
persons  are  hereinafter  referred  to  as  'enemies'),  in  contravention  of 
the  law  relating  to  trading  with  the  enemy,  and  for  preserving,  with  a 
view  to  arrangements  to  be  made  at  the  conclusion  of  peace,  such  money 
and  certain  other  property  belonging  to  enemies ;  and  to  make  other 
provisions  for  preventing  trading  with  the  enemy."  The  Acts  are,  in 
short,  "an  attempt  to  define  and  regulate  what  is  not  permissible,  and 
to  prevent  advantage  being  taken  of  the  status  of  'alien  enemies'  which 
would  amount  to  dishonesty  "  (Chitty's  Annual  Statutes  for  1914, 
p.  417).  It  is  important  to  observe  that  the  distinction  drawn  in  the 
Acts  and  the  proclamations  thereunder,  as  regards  the  persons  with 
whom  trade  is  or  is  not  permissible,  is  not  between  British  subjects  and 
enemy  subjects,  but  between  persons  resident,  carrying  on  business 
or  being  in  British  dominions,  and  persons  resident,  carrying  on 
business  or  being  in  the  dominions  of  the  enemy.  In  other  words,  an 
enemy  subject  here  is  not,  while  a  British  subject  in  the  enemy  country 
is,  an  "enemy"  within  the  meaning  of  such  Acts  and  proclamations 
(see  preamble  to  sec.  14  (1)  of  amending  Act,  supra,  and  proclamation 
of  August  5,  1914).  This  accords  with  the  view  taken  by  the  Courts 
in  civil  matters  (see  the  decisions  given  under  Alien,  ante). 

*  There  can  now  be  no  doubt  as  to  the  validity  of  these  proclamations,  as  the 
Trading  with  the  Enemy  Act,  1914,  is  made  to  operate  retrospectively  upon  the 
pre-existing  proclamations  (see  sec.  1  (2) ). 

t  The  offence,  if  it  exists,  is  preserved  (see  ibid.). 
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The  Trading  with  the  Enemy  Act,  1914  (as  amended  by  the  Trading 
with  the  Enemy  Amendment  Act,  1914,  and  the  Trading  with  the 
Enemy  Amendment  Act,  1915),  provides  as  follows:  — 

Trading  with  the  enemy  within  the  meaning  of  the  Act  is  constituted 
a  misdemeanour  triable  on  indictment  or  by  a  Court  of  summary  convic- 
tion. In  addition  to  the  punishment  by  fine  or  imprisonment  prescribed, 
the  money  or  goods  in  respect  of  which  the  offence  has  been  committed 
may  be  forfeited  (sec.  1  (1) ).  The  offence  consists  of  doing  anything 
prohibited  by  proclamation,  or  by  common  law,  or  by  statute.  On  the 
other  hand,  acts  permitted  by  such  documents  do  not  constitute  an 
offence  (sec.  1  (2)).  It  consists  also  of  attempting,  or  offering,  or 
proposing,  or  agreeing  to  do  such  an  act  (sec.  10  (1)  of  amending  Act), 
or  of  aiding  or  abetting  (sec.  10  (2)  of  amending  Act),  or  of  dealing,  or 
attempting,  offering,  proposing,  or  agreeing  to  deal,  with  money  or 
security  or  other  property  for  the  purpose  of  enabling  an  enemy  to 
obtain  money  or  credit  (sec.  10  (3)  of  amending  Act).  In  the  case 
of  companies,  the  directors,  managers,  secretaries,  and  other  officers 
who  are  party  to  the  Act,  are  liable  (sec.  1  (3) ).  The  consent  of  the 
Attorney-General  is  necessary  to  a  prosecution,  but  such  consent  need 
not  be  obtained  before  arrest  or  remand  (sec.  1  (4) ).  An  offender  may 
be  prosecuted  and  punished  under  this  or  other  statute  or  at  common 
law,  but  shall  not  be  punished  more  than  once  for  the  same  offence 
(sec.  1  (5) ). 

A  Justice  of  the  Peace  may  issue  a  warrant  authorising  an  inspector 
appointed  by  the  Secretary  of  State  or  Board  of  Trade  to  inspect  the 
books  and  documents  of  inspected  persons,  or  to  require  information  on 
oath,  or,  accompanied  by  a  constable,  search  premises  and  seize  books 
and  documents.  In  cases  of  emergency,  the  Secretary  of  State  or 
Board  of  Trade  may  themselves  give  such  authority  (sec.  2  (1)).  In 
case  of  (a)  a  firm  with  a  partner  who  is  an  enemy  or  an  enemy  subject, 
or  (h)  a  company  one-third  of  the  issued  capital  of  which  is  held  by 
enemies  or  enemy  subjects,  or  (c)  a  person,  firm,  or  company,  agent 
for  an  enemy,  the  Board  of  Trade  may  give  an  inspector  authority  to 
inspect  books  or  require  information  and  to  inspect  the  register  of 
members  of  a  company,  and  shares  represented  by  share  warrants  to 
bearer  are  not  to  be  reckoned  part  of  the  issued  share  capital  of  a 
company  (sec.  2  (2),  and  also  sec.  12  (2)  of  amending  Act).  No  action 
shall  be  brought  or  other  proceedings  commenced  by  a  company  the 
books  and  documents  of  which  are  liable  to  inspection  under  sub-sec.  2 
of  sec.  2  of  the  Trading  with  the  Enemy  Act,  1914,  unless  notice  in 
writing  has  previously  been  given  by  the  company  to  the  custodian  of 
their  intention  (Trading  with  the  Enemy  Amendment  Act,  1915,  sec.  4). 
Penalties  are  imposed  for  refusing  to  produce  books  or  documents  or  to 
give  information  (sec.  2  (3) ).  Continuous  inspection  or  supervision  may 
be  ordered,  and  the  expense  ordered  to  be  paid  by  the  business  inspected 
or  supervised  (sec.  12  (1)  of  amending  Act).  Information  given  to  the 
inspector  may  be  used  in  a  prosecution  under  the  Act  of  the  informant 
although  given  under  compulsion  (sec.  13  of  amending  Act). 

Where  it  appears  to  the  Board  of  Trade  in  reference  to  any  person, 
firm,  or  company,  (a.)  that  an  offence  has  been  or, is  likely  to  be  com- 
mitted in  connection  with  the  trade  or  business  thereof,  or  {h)  that  the 
control  or  management  thereof  has  been  or  is  likely  to  be  so  affected  by 
the  war  as  to  prejudice  the  effective  continuance  of  its  business,  and 
that  it  is  in  the  public  interest  that  the  business  should  be  carried  on, 
or  (c)  that  in  any  case,  where  the  Board  thinks  it  expedient  in  the  public 
interest  owing  to  circumstances  or  considerations  arising  out  of  the 
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war,  the  Board  may  apply  to  the  High  Court  for  the  appointment  of  a 
Controller  of  the  business,  and  the  Court  shall  have  power  to  appoint 
such  a  Controller,  for  such  time  and  subject  to  such  conditions  and  with 
such  powers  as  the  Court  thinks  fit,  and  the  powers  so  conferred  shall 
be  either  those  of  a  receiver  and  manager  or  those  powers  subject  to 
such  modifications,  restrictions  or  extensions  as  the  Court  thinks  fit 
(including,  if  the  Court  considers  it  necessary  or  expedient  for  enabling 
the  Controller  to  borrow  money,  'power,  after  a  special  application  to 
the  Court  for  that  purpose,  to  create  charges  in  priority  to  existing 
charges).  The  Court  shall  have  power  to  direct  how  and  by  whom  the 
costs  of  any  proceedings  under  this  section,  and  the  remuneration, 
charges,  and  expenses  of  the  Controller,  shall  be  borne,  and  shall  have 
power,  if  it  thinks  fit,  to  charge  such  costs,  charges,  and  expenses  in 
such  order  of  priority,  in  relation  to  any  existing  charges,  as  it  thinks 
fit  (sec.  3,  and  also  sec.  11  of  amending  Act). 

The  Trading  ivith  the  Enemy  Amendment  Act,  1914  (except  so  far 
as  it  has  been  incorporated  above),  as  amended  by  the  Trading  with 
the  Enemy  Amendment  Act,  1915,  provides  as  follows : 

The  Board  of  Trade  is  to  appoint  a  Custodian  of  Enemy  Property 
(sec.  1  (1) ).  In  England  the  Public  Trustee  is  to  be  the  Custodian, 
and  the  Public  Trustee  Act,  1906,  is  to  apply  accordingly  (sec.  1  (2) ). 
The  Custodian  is  to  deposit  or  invest  moneys,  and  deal  with  interest  and 
dividends,  subject  to  the  approval  of  the  Treasury  (sec.  1  (4) ). 

All  sums  payable  to  or  for  the  benefit  of  an  enemy  by  any  person, 
firm,  or  company  shall  be  paid  to  the  Custodian  (sec.  2  (1) ).  Any  such 
sum  paid  into  a  bank  or  to  a  trustee  for  an  enemy  shall  be  paid  over  to 
the  Custodian  (sec.  2  (2) ).  Penalties  are  imposed  for  failing  to  comply 
with  the  foregoing  (sec.  2  (3) ).  In  the  case  of  a  person,  firm,  or 
company  whose  books  and  documents  are  liable  to  inspection  under 
sec.  2  (2)  of  the  earlier  Act  {ante),  if  any  question  arises  as  to 
the  amount  payable  as  aforesaid  the  question  shall  be  determined  by 
the  Inspector,  or,  on  appeal,  by  the  Board  of  Trade,  and  if  it  appears 
that  the  person,  firm,  or  company  has  not  distributed  as  dividends, 
interest,  or  profits  the  whole  of  the  amount  properly  available  for  that 
purpose,  the  Inspector  or  Board  may  ascertain  the  available  amount 
and  require  it  to  be  distributed,  and  in  the  case  of  a  company,  if  such 
dividends  have  not  been  declared,  the  Inspector  or  Board  may  declare 
the  appropriate  dividends.  Where  a  Controller  has  been  appointed 
under  sec.  3  of  the  earlier  Act  {suyra)  the  foregoing  provisions  shall 
apply  to  him  as  though  for  references  to  the  Inspector  there  were 
substituted  references  to  the  Controller  (sec.  2  (4)).  This  section 
extends  to  sums  which,  had  a  state  of  war  not  existed,  would  have  been 
payable  and  paid  in  the  United  Kingdom  to  enemies — (a)  in  respect  of 
interest  on  securities  hj  or  on  behalf  of  the  government  or  the  govern- 
ment of  any  of  His  Majesty's  Dominions  or  any  foreign  government, 
or  by  or  on  behalf  of  any  corporation  or  any  municipal  or  other  authority 
whether  within  or  without  the  United  Kingdom;  and  {h)  by  way  of 
payment  off  of  any  securities  which  have  become  repayable  on  maturity 
or  by  being  drawn  for  payment  or  otherwise,  being  such  securities  as 
aforesaid  or  securities  issued  by  any  company  (Trading  with  the  Enemy 
Amendment  Act,  1915,  sec.  1). 

Holders  and  managers  of  enemy  property  must  notify  the  Custodian 
of  same  with  particulars  (sec.  3  (1) ).  This  sub-section  applies  to 
balances  and  deposits  standing  to  the  credit  of  enemies  at  any  bank,  and 
to  debts  to  the  amount  of  fifty  pounds  or  upwards,  which  are  due,  or 
which,  had  a  state  of  war  not  existed,  would  have  been  due,  to  enemies, 
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as  if-  such  bank  or  debtor  were  a  person  who  held  property  on  behalf  of 
an  enemy  (Trading  with  the  Enemy  Amendment  Act,  1915,  sec.  2  (1) ). 
The  duty  of  making  returns  under  the  said  sub-section  as  so  amended 
shall  extend  to  companies  as  if  the  expression  "person"  included 
company  (Trading  with  the  Enemy  Amendment  Act,  1915,  sec.  2  (2) ). 
Companies  must  communicate  to  the  Custodian  particulars  of  stock, 
shares,  debentures,  &g.  held  by  an  enemy  (sec.  3  (2) ).  The  Custodian 
shall  keep  a  register  of  all  property  returns  whereof  have  been  made  to 
him,  and  such  register  may  be  inspected  by  any  person  who  appears  to 
the  Custodian  to  be  interested  as  a  creditor  or  otherwise  (Trading  with 
the  Enemy  Amendment  Act,  1915,  sec.  2  (3) ). 

The  High  Court  may,  on  the  application  of  a  creditor  of  an  enemy 
or  of  one  entitled  to  recover  damages  against  an  enemy,  or  anyone 
interested  in  any  property  belonging  to  or  held  or  managed  for  or  on 
behalf  of  an  enemy,  or  on  the  application  of  the  Custodian  or  any 
Government  department,  vest  in  the  Custodian  any  such  property  as- 
aforesaid  if  expedient  (sec.  4  (1) ).  The  Court  before  making  an  order 
may  direct  such  notices  (if  any),  whether  by  way  of  advertisement  or 
otherwise,  as  it  may  think  fit  (sec.  4  (2) ).  A  vesting  order  shall  be  of 
the  like  import  and  effect  as  a  vesting  order  made  under  the  Trustee 
Act,  1893  (sec.  4  (3) ). 

The  Custodian  shall,  except  so  far  as  the  Board  of  Trade  or  the  High 
Court  may  otherwise  direct,  and  subject  to  the  provisions  of  the  next 
succeeding  sub-section,  hold  any  money  paid  to  and  any  property  vested 
in  him  under  this  Act  until  the  termination  of  the  war,  and  thereafter 
deal  with  the  same  in  such  manner  as  may  be  directed  by  Order  in 
Council  (sec.  5  (1) ).  The  property  held  by  the  Custodian  shaU  not  be 
liable  to  be  attached  or  otherwise  taken  into  execution,  but  the 
Custodian  may,  if  so  authorised .  by  an  Order  of  the  High  Court  or  a 
Judge  thereof,  pay  out  of  the  property  paid  to  him  in  respect  of  that 
enemy  the  whole  or  any  part  of  any  debts  due  by  that  enemy  and 
specified  in  the  order:  provided  that  before  paying  any  such  debt  the 
Custodian  shall  take  into  consideration  the  sufficiency  of  the  property 
to  satisfy  the  debt  and  any  other  claims  notified  to  him  and  verified  by 
statutory  declaration  (sec.  5  (2),  and  the  Trading  with  the  Enemy  Act, 
1916,  sec.  12).  The  receipt  of  the  Custodian  shall  be  a  sufficient  dis- 
charge (sec.  5  (3) ).  The  Custodian  shall  keep  a  register  of  properties- 
held  by  him,  which  shall  be  open  to  public  inspection  free  of  charge 
(sec.  5  (4) ).  The  Lord  Chancellor  may  make  rules  of  practice  in  rela- 
tion to  this  and  the  previous  section  (sec.  5  (5) ). 

Assignments  of  debts,  &c.  by  enemies  shall  be  invalid,  and  debtors 
paying  under  them  shall  be  guilty  of  trading  with  the  enemy  unless  the 
original  or  subsequent  assignment,  &c.  was  made  by  leave  of  the  Board' 
of  Trade  or  was  made  before  the  war,  provided  that  this  shall  not  apply 
where  it  can  be  shown  that  the  assignment,  &c.  was  made  before 
November  19,  1914,  in  good  faith  and  for  valuable  consideration,  nor 
shall  it  apply  to  a  bill  of  exchange  or  promissory  note  (sec.  6  (1) ).  No 
person  shaU  by  virtue  of  any  transfer  of  a  bill  of  exchange  or  promissory 
note,  .made  or  to  be  made  in  his  favour  by  or  on  behalf  of  an  enemy, 
have  any  rights  or  remedies  against  any  party  thereto  unless  the  transfer 
was  made  before  the  war,  and  any  party  discharging  the  instrument  shall 
be  guilty  of  trading  with  the  enemy,  provided  that  this  shall  not  apply 
where  the  transferee  or  some  subsequent  holder  proves  that  the  original 
or  subsequent  transfer  was  made  before  November  19,  1914,  in  good 
faith  and  for  valuable  consideration  (sec.  6  (2)).     For  amendment  of 
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this  section  by  the  Trading  with  the  Enemy  Amendment  Act,  1915,  see 
infra. 

Where  during  the  continuance  of  the  present  war  any  coupon  or 
other  security  transferable  by  delivery  is  presented  for  payment  to  any 
company,  municipal  authority,  or  other  body  or  person,  and  the  com- 
pany, body  or  person  has  reason  to  suspect  that  it  is  so  presented  on 
behalf  or  for  the  benefit  of  an  enemy,  or  that  since  the  commencement 
of  the  present  war  it  has  been  held  by  or  for  the  benefit  of  an  enemy, 
the  company,  body  or  person  may  pay  the  sum  due  in  respect  thereof 
into  the  High  Court  (sec.  7).  For  amendment  of  this  section  by  the 
Trading  with  the  Enemy  Amendment  Act,  1915,  see  infra. 

No  transfer  made  after  the  passing  of  this  Act  by  or  on  behalf  of  an 
«nemy  of  any  securities  shall  confer  on  the  transferee  any  rights  or 
remedies  in  respect  thereof,  and  no  company  or  municipal  authority  or 
other  body  by  whom  the  securities  were  issued  or  are  managed  shall 
take  any  cognisance  of  any  notice  of  such  a  transfer  (sec.  8  (1) ).  No 
entry  shall  hereafter,  during  the  continuance  of  the  present  war,  be 
made  in  any  register  of  any  transfer  of  any  securities  st-anding  in  the 
name  of  an  enemy,  except  by  leave  of  a  Court  or  of  the  Board  of  Trade 
(sec.  8  (2) ).  No  share  warrants  payable  to  bearer  shall  be  issued  during 
the  continuance  of  the  present  war  in  respect  of  any  shares  or  stock 
registered  in  the  name  of  any  enemy  (sec.  8  (3) ). 

Sees.  6,  7,  and  8,  supra,  apply  as  if  the  expression  "enemy"  included 
any  person  or  body  of  persons  who  is  an  enemy  or  treated  as  an  enemy 
under  any  proclamations  relating  to  trading  with  the  enemy  for  the 
time  being  in  force  (Trading  with  the  Enemy  Amendment  Act,  1915, 
•see.  3). 

During  the  continuance  of  the  present  war  a  certificate  of  incorpora- 
tion of  a  company  shall  not  be  given  by  the  Registrar  of  Joint  Stock 
Companies  until  there  has  been  filed  with  him  either — (a)  a  statutory 
declaration  by  a  solicitor,  engaged  in  the  formation  of  the  company, 
that  the  company  is  not  formed  for  the  purpose  or  with  the  intention 
of  acquiring  the  whole  or  any  part  of  the  undertaking  of  a  person,  firm 
or  company  the  books  and  documents  of  which  are  liable  to  inspection 
under  sec.  2  (2)  of  the  earlier  Act  (ante);  or  (b)  a  licence  from  the 
Board  of  Trade  authorising  the  acquisition  by  the  company  of  such 
an  undertaking  (sec.  9  (1) ).  Where  such  a  statutory  declaration  has 
been  filed  it  shall  not  be  lawful  for  the  company,  during  the  continu- 
ance of  the  present  war,  without  the  licence  of  the  Board  of  Trade,  to 
.acquire  the  whole  or  any  part  of  any  such  undertaking  (sec.  9  (2) ). 

No  person  or  body  of  persons  shall,  for  the  purposes  of  this  Act, 
be  treated  as  an  enemy  who  would  not  be  so  treated  for  the  purpose  of 
-any  proclamation  dealing  with  trading  with  the  enemy  for  the  time 
being  in  force,  and  the  expression  "  commencement  of  the  present  war  " 
«hall  mean  as  respects  any  enemy  the  date  on  which  war  was  declared 
on  the  country  in  which  that  enemy  resides  or  carries  on  business 
(sec.  14  (2)).  Nothing  in  this  Act  shall  be  construed  as  limiting  the 
power  of  His  Majesty  by  proclamation  to  prohibit  any  transaction  which 
is  not  prohibited  by  this  Act,  or  by  licence  to  permit  any  transaction 
which  is  so  prohibited  (sec.  14  (4) ). 

The  Trading  with  the  Enemy  Amendment  Act,  1915,  amends  the 
two  Acts  of  1914.  Its  provisions  are  incorporated  in  the  summaries 
of  these  Acts,  supra. 

The  Trading  with  the  Enemy  {Extension  of  Powers)  Act,  1915,  pro- 
vides for  the  extension  of  the  restrictions  relating  to  trading  with  the 
«nemy  to  persons  to  whom,  though  not  resident  or  carrying  on  business 

572 


I 


WAR  EMERGENCY  LEGISLATION.  Vol.  XIV. 

in  enemy  territory,  it  is  by  reason  of  their  enemy  nationality  or  enemy 
associations  expedient  to  extend  such  restrictions.  The  Crown  may,  by 
Proclamation,  prohibit  such  trading  (sec.  1  (1)).  The  list  contained 
in  such  Proclamation  may  be  varied  or  added  to  by  the  Council  on  the 
recommendation  of  the  Secretary  of  State  (sec.  1  (2) ).  The  provisions 
of  the  Trading  with  the  Enemy  Acts,  1914  and  1915,  and  of  the  Customs 
(War  Powders)  (No.  2)  Act,  1915  (ante),  and  all  other  enactments- 
relating  to  trading  with  the  enemy,  shall,  subject  to  such  exceptions  and. 
adaptations  as  may  be  prescribed  by  Order  in  Council,  apply  in  respect 
of  such  persons  and  bodies  of  persons  as  aforesaid  as  if  for  references 
therein  to  trading  with  the  enemy  there  were  substituted  references  to 
trading  with  such  persons  and  bodies  of  persons  as  aforesaid,  and  for 
references  to  enemies  there  were  substituted  references  to  such  persona 
and  bodies  of  persons  as  aforesaid,  and  for  references  to  offences  under 
the  Trading  with  the  Enemy  Acts,  1914  and  1915,  or  any  of  those  Acts, 
there  were  substituted  references  to  offences  under  this  Act  (sec.  1  (3) ).. 
For  the  purposes  of  this  Act  a  person  shall  be  deemed  to  have  traded 
with  a  person  or  body  of  persons  to  whom  a  Proclamation  issued  under 
this  Act  applies,  if  he  enters  into  any  transaction  or  does  any  act  with^ 
to,  on  behalf  of,  or  for  the  benefit  of,  such  a  person  or  body  of  persons- 
which  if  entered  into  or  done  with,  to,  on  behalf  of,  or  for  the  benefit  of,, 
an  enemy  would  be  trading  with  the  enemy  (sec.  1  (4) ). 

The  Trading  with  the  Enemy  Amendment  Act,  1916,  provides  a& 
follows :  — 

Where  it  appears  to  the  Board  of  Trade  that  the  business  carried 
on  in  the  L^nited  Kingdom  by  any  person,  firm,  or  company  is,  by 
reason  of  the  enemy  nationality  or  enemy  association  of  that  person, 
firm,  or  company,  or  of  the  members  of  that  firm  or  company  or  any 
of  them,  or  otherwise,  carried  on  wholly  or  mainly  for  the  benefit  of  or 
under  the  control  of  enemy  subjects,  the  Board  of  Trade  shall,  unless 
for  any  special  reason  it  appears  to  them  inexpedient  to  do  so,  make 
an  order  either — (a)  prohibiting  the  person,  firm,  or  company  from 
carrying  on  the  business,  except  for  the  purposes  and  subject  to  the- 
conditions,  if  any,  specified  in  the  order;  or  (b)  requiring  the  business- 
to  be  wound  up.  The  Board  of  Trade  may  at  any  time  revoke  or  vary 
any  such  order,  and  may,  in  any  case  where  they  have  made  an  order 
prohibiting  or  limiting  the  carrying  on  of  the  business,  at  any  time,  if 
they  think  it  expedient,  substitute  for  that  order  an  order  requiring  the 
business  to  be  wound  up  (sec.  1  (1) ). 

Where  the  Board  of  Trade  make  any  such  order  they  may  at  the 
same  time  or  at  any  time  subsequently  appoint  a  controller  to  control 
and  supervise  the  carrying  out  of  the  order  and,  if  the  case  requires,  to 
conduct  the  winding  up  of  the  business,  and  in  any  case  where  it  appears 
expedient  to  the  Board  of  Trade,  the  Board  may,  as  occasion  requires, 
confer  on  the  controller  such  powers  as  are  exercisable  by  a  liquidator 
in  a  voluntary  winding-up  of  a  company  (including  power  in  the  name 
of  the  person,  firm,  or  company,  or  in  his  own  name,  and  by  deed  or 
otherwise,  to  convey  or  transfer  any  property,  and  power  to  apply  to- 
the  High  Court  or  a  Judge  thereof  to  determine  any  question  arising, 
in  the  carrying  out  of  the  order),  or  those  powers  subject  to  such 
modifications  restrictions  or  extensions  as  the  Board  think  necessary 
or  convenient  for  the  purpose  of  giving  full  effect  to  the  order,  and  the 
remuneration  of  and  costs,  charges,  and  expenses  incurred  by  the 
controller,  and  any  remuneration  payable  and  costs,  charges,  and 
expenses  incurred  in  connection  with  the  supervision  or  inspection  of 
the  business,  whether  before  or  after  the  passing  of  this  Act,  to  suchi 
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.amount  as  may  be  approved  by  the  Board,  shall  be  defrayed  out  of 
the  assets  of  the  business,  and  shall  be  charged  on  such  assets  in 
priority  to  any  other  charges  thereon.  In  England  and  Wales  an 
official  receiver  may,  if  the  Board  of  Trade  think  fit,  be  appointed 
.controller  (sec.  1  (2) ). 

The  distribution  of  any  sums  or  other  property  resulting  from  the 
realisation  of  any  assets  of  the  business,  whether  those  assets  are 
realised  as  the  result  of  an  order  requiring  the  business  to  be  wound 
up  or  as  the  result  of  an  order  prohibiting  or  limiting  the  carrying  on 
of  the  business,  shall  be  subject  to  the  same  rules  as  to  preferential 
payments  as  are  applicable  to  the  distribution  of  the  assets  of  a 
company  which  is  being  wound  up,  and  those  assets  shall,  so  far  as 
they  are  available  for  discharging  unsecured  debts,  be  applied  in 
discharging  such  debts  due  to  creditors  who  are  not  enemies  in  priority 
to  the  unsecured  debts  due  to  creditors  who  are  enemies;  and  any 
balance,  after  providing  for  the  discharge  of  liabilities,  shall  be  dis- 
tributed amongst  the  persons  interested  therein  in  such  manner  as  the 
Board  of  Trade  may  direct :  Provided  that  any  sums  or  other  property 
•which  had  a  state  of  war  not  existed  would  have  been  payable  or 
transferable  under  this  section  to  enemies,  whether  as  creditors  or 
otherwise,  shall  be  paid  or  transferred  to  the  custodian  under  the 
Trading  with  the  Enemy  Amendment  Act,  1914,  to  be  dealt  with  by 
him  in  like  manner  as  money  paid  to  him  under  that  Act  (sect.  1  (3) ). 

Where  there  are  assets  of  the  business  in  enemy  territory,  the 
controller  shall  cause  an  estimate  to  be  prepared  of  the  value  of  those 
assets  and  also  of  the  liabilities  of  the  business  to  creditors,  whether 
secured  or  unsecured,  in  enemy  territory,  and  of  the  claims  of  persons 
in  enemy  territory  to  participate  in  the  distribution  of  any  balance 
Available  for  distribution,  and  such  liabilities  and  claims  shall,  for  the 
purposes  of  this  section,  be  deemed  to  have  been  satisfied  out  of  such 
.assets  so  far  as  they  are  capable  of  bearing  them,  and  the  balance  (if 
.any)  of  such  liabilities  and  claims  shall  alone  rank  for  payment  out  of 
the  other  assets  of  the  business.  A  certificate  by  the  controller  as  to 
the  amount  of  such  assets,  liabilities,  claims  and  balance  shall  be 
conclusive  for  the  purpose  of  determining  the  sums  available  for 
.discharging  the  other  liabilities  and  for  distribution  amongst  other 
persons  claiming  to  be  interested  in  the  business:  Provided  that 
nothing  in  this  provision  shall  affect  the  rights  of  creditors  of  and  other 
persons  interested  in  the  business  against  the  assets  of  the  business  in 
enemy  territory  (sec.  1  (4) ). 

The  Board  of  Trade  may,  on  application  for  the  purpose  being  made 
by  a  controller  appointed  under  this  section,  after  considering  the 
application  and  any  objection  which  may  be  made  by  any  person  who 
appears  to  them  to  be  interested,  grant  him  a  release,  and  an  order  of 
the  Board  releasing  the  controller  shall  discharge  him  from  all  liability 
in  respect  of  any  act  done  or  default  made  by  him  in  the  exercise  and 
performance  of  his  powers  and  duties  as  controller,  but  any  such  order 
may  be  revoked  on  proof  that  it  was  obtained  by  fraud  or  by  suppression 
or  concealment  of  any  material  fact  (sec.  1  (5) ). 

If  any  person  contravenes  the  provisions  of  any  order  made  under 
this  section  he  shall  be  guilty  of  a  misdemeanour  punishable  and  triable 
in  like  manner  as  the  offence  of  trading  with  the  enemy,  and  section  one 
of  the  Trading  with  the  Enemy  Act,  1914,  shall  apply  accordingly 
(sec.  1  (6) ). 

Where  an  order'  under  this  section  has  been  made  as  respects  the 
business  carried  on  by  any  person,  firm,  or  company,  no  bankruptcy 
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petition  or  petition  for  sequestration  or  summary  sequestration  against 
such  person  or  firm,  or  petition  for  the  winding  up  of  such  company, 
shall  be  presented,  or  resolution  for  the  winding  up  of  such  company 
passed,  or  steps  for  the  enforcement  of  the  rights  of  any  creditors  *of 
the  person,  firm,  or  company  taken,  without  the  consent  of  the  Board 
of  Trade,  but  the  Board  of  Trade  may  present  a  petition  for  the  winding 
up  of  the  company  by  the  Court,  and  the  making  of  an  order  under  this 
section  shall  be  a  ground  on  which  the  company  may  be  wound  up  by 
the  Court  (sec.  1  (7) ). 

The  Board  of  Trade  shall  from  time  to  time  prepare  and  lay  before 
Parliament  lists  of  the  persons,  firms,  and  companies  as  to  whom  orders 
have  been  made  under  this  section,  together  with  short  particulars  of 
such  orders,  and  notice  of  the  making  of  an  order  under  this  section 
prohibiting  or  limiting  the  carrying  on  of  any  business,  or  requiring 
any  business  to  be  wound  up,  shall  be  published  in  the  London, 
Edinburgh,  or  Dublin  Gazette,  as  the  case  may  require  (sec.  1  (8) ). 

Where  a  person,  being  a  subject  of  His  Majesty  or  of  any  State 
allied  to  His  Majesty,  is  detained  in  enemy  territory  against  his  will, 
that  person  for  the  purposes  of  this  section  shall  not  be  treated  as  an 
enemy  or  as  being  in  enemy  territory  (see.  1  (9) ). 

An  order  made  under  this  section  shall  continue  in  force  notwith- 
standing the  termination  of  the  present  war  until  determined  by  order 
of  the  Board  of  Trade  (sec.  1  (10)). 

Where  it  appears  to  the  Board  of  Trade  that  a  contract  entered  into 
before  or  during  the  war  with  an  enemy  or  enemy  subject  or  with  a 
person,  firm,  or  company  in  respect  of  whose  business  an  order  shall 
have  been  made  under  section  one  of  this  Act  is  injurious  to  the  public 
interest,  the  Board  of  Trade  may  by  order  cancel  or  determine  such 
contract  either  unconditionally  or  upon  such  conditions  as  the  Board 
may  think  fit,  and  thereupon  such  contract  shall  be  deemed  to  be 
cancelled  or  determined  accordingly  (sec.  2). 

The  power  of  the  Board  of  Trade  to  appoint  inspectors  and  super- 
visors under  the  Trading  with  the  Enemy  Acts,  1914  and  1915,  shall 
include  a  power  to  appoint  an  inspector  or  supervisor  of  the  business 
carried  on  by  any  person,  firm,  or  company  in  the  United  Kingdom  for 
the  purpose  of  ascertaining  whether  the  business  is  carried  on  for  the 
benefit  of  or  under  the  control  of  enemy  subjects,  or  for  the  purpose  of 
ascertaining  the  relations  existing,  or  which  before  the  war  existed^ 
between  such  person,  firm,  or  company,  or  of  any  members  of*  that 
firm  or  company,  and  any  such  subject;  and  the  Board  of  Trade  may 
require  any  inspector,  supervisor,  or  controller  appointed  under  the 
said  Acts  or  this  Act  to  furnish  them  with  reports  on  any  matters 
connected  with  the  business  (sec.  3). 

The  Board  of  Trade,  in  any  case  where  it  appears  to  them  to  be 
expedient  to  do  so,  may  by  order  vest  in  the  custodian  under  the 
Trading  with  the  Enemy  Amendment  Act,  1914,  any  property,  real 
or  personal  (including  any  rights  whether  legal  or  equitable,  in  or 
arising  out  of  property,  real  or  personal),  belonging  to  or  held  or 
managed  for  or  on  behalf  of  an  enemy  or  enemy  subject,  or  the  right  to 
transfer  that  property,  and  may  by  any  such  order,  or  any  subsequent 
order,  confer  on  the  custodian  such  powers  of  selling,  managing  and 
otherwise  dealing  with  the  property  as  to  the  Board  may  seem  proper 
sec.  4  (1) ). 

A  vesting  order  under  this  section  as  respects  property  of  any 
description  shall  be  of  the  like  purport  and  effect  as  a  vesting  order  as 
respects  property  of  the  same  description  made  by  the  High  Court  under 
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the  Trustee  Act,  1893,  and  shall  be  sufficient  to  vest  in  the  custodian 
any  property,  or  the  right  to  transfer  any  property  as  provided  by  the 
order,  without  the  necessity  of  any  further  conveyance,  assurance,  or 
document  (sec.  4  (2) ). 

Where  in  the  exercise  of  the  powers  conferred  on  him  by  the  Board 
of  Trade  or  by  the  Court  under  this  Act  or  by  virtue  of  the  Trading  with 
the  Enemy  Amendment  Act,  1914,  the  custodian  proposes  to  sell  any 
shares  or  stock  forming  part  of  the  capital  of  any  company  or  any 
securities  issued  by  the  company  in  respect  of  which  a  vesting  order 
under  either  of  the  said  enactments  has  been  made,  the  company  may, 
with  the  consent  of  the  Board  of  Trade,  purchase  the  shares,  stock,  or 
securities,  any  law  or  any  regulation  of  the  company  to  the  contrary 
notwithstanding,  and  any  shares,  stock,  or  securities  so  purchased  may 
from  time  to  time  be  re-issued  by  the  company  (sec.  4  (3) ). 

The  transfer  on  sale  by  the  custodian  of  any  property  shall  be  con- 
clusive evidence  in  favour  of  the  purchaser  and  of  the  custodian  that  the 
requirements  of  this  section  have  been  complied  with  (sec.  4  (4) ). 

All  property  vested  in  the  custodian  under  this  section,  and  the 
proceeds  of  the  sale  of,  or  money  arising  from,  any  such  property  shall 
be  dealt  with  by  him  in  like  manner  as  money  paid  to  and  property 
vested  in  him  under  the  Trading  with  the  Enemy  Amendment  Act, 
1914,  and  section  five  of  that  Act  as  amended  by  this  Act  shall  apply 
accordingly  (sec.  4  (5) ). 

It  shall  be  the  duty  of  every  enemy  subject  who  is  within  the  L'nited 
Kingdom,  if  so  required  by  the  custodian,  within  one  month  after 
being  so  required,  to  furnish  the  custodian  with  such  particulars  as  to — 
(a)  any  stocks,  shares,  debentures,  or  other  securities  issued  by  any 
company.  Government,  municipal  or  other  authority  held  by  him  or  in 
which  he  is  interested;  and  (b)  any  other  property  of  the  value  of  fifty 
pounds  or  upwards  belonging  to  him  or  in  which  he  is  interested — as 
the  custodian  may  require,  and  if  he  fails  to  do  so  he  shall,  on  conviction 
under  the  Summary  Jurisdiction  Acts,  be  liable  to  a  fine  not  exceeding 
one  hundred  pounds,  or  to  imprisonment  with  or  without  hard  labour 
for  a  term  not  exceeding  six  months,  or  to  both  such  a  fine  and  impri- 
sonment, and,  in  addition,  to  a  further  fine  not  exceeding  fifty  pounds 
for  every  day  during  which  the  default  continues  (sec.  5). 

If  the  benefit  of  an  application  made  by  or  on  behalf  or  for  the 
benefit  of  an  enemy  or  enemy  subject  for  any  patent  is,  by  an  order 
under  the  Trading  with  the  Enemy  Amendment  Act,  1914,  or  this  Act, 
vested  in  the  custodian,  the  patent  may  be  granted  to  the  custodian 
as  patentee  and  may,  notwithstanding  anything  in  section  twelve  of 
the  Patents  and  Designs  Act,  1907,  be  sealed  accordingly  by  the  comp- 
troller general  of  patents,  designs,  and  trade  marks,  and  any  patent 
so  granted  to  the  custodian  shall  be  deemed  to  be  property  vested  in 
him  by  such  order  as  aforesaid  (sec.  6). 

Any  restrictions  imposed  by  any  Act  or  proclamation  on  dealings 
with  enemy  property  shall  continue  to  apply  to  property  particulars 
whereof  are  or  are  liable  to  be  notified  to  the  custodian  in  pursuance  of 
section  three  of  the  Trading  with  the  Enemy  Amendment  Act,  1914, 
as  extended  by  any  subsequent  enactment,  not  only  during  the  con- 
tinuance of  the  present  war,  hut  thereafter  until  such  time  as  they  may 
he  removed  hy  Order  in  Council,  and  Orders  in  Council  may  be  made 
removing  all  or  any  of  those  restrictions  either  simultaneously  as 
respects  all  such  property  or  at  different  times  as  respects  different 
classes  or  items  of  property  (sec.  7). 
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Where  the  custodian  executes  a  transfer  of  any  shares,  stock,  or 
securities  which  he  is  empowered  to  transfer  by  a  vesting  order  mad© 
under  section  four  of  the  Trading  with  the  Enemy  Amendment  Act, 
1914,  or  under  this  Act,  the  company  or  other  body  in  whose  books  the 
shares,  stock,  or  securities  are  registered  shall,  upon  the  receipt  of 
the  transfer  so  executed  by  the  custodian,  and  upon  being  required  by 
him  so  to  do,  register  the  shares,  stock,  or  secinrities  in  the  name  of  the 
custodian  or  other  transferee,  notwithstanding  any  regulation  or  stipu- 
lation of  the  company  or  other  body,  and  notwithstanding  that  the 
custodian  is  not  in  possession  of  the  certificate,  scrip,  or  other  document 
of  title  relating  to  the  shares,  stock,  or  securities  transferred,  but  such 
registration  shall  be  without  prejudice  to  any  lien  or  charge  in  favour 
of  the  company  or  other  body  or  to  any  other  lien  or  charge  of  which  the 
custodian  has  notice  (sec.  8  (1) ). 

If  any  question  arises  as  to  the  existence  or  amount  of  any  lien 
or  charge  the  question  may,  on  application  being  made  for  the  purpose, 
be  determined  by  the  High  Court  or  a  Judge  thereof  (sec.  8  (2) ). 

Where  a  vesting  order  has  been  made  under  section  four  of  the 
Trading  with  the  Enemy  Amendment  Act,  1914,  or  under  this  Act 
as  respects  any  property  belonging  to  or  held  or  managed  for  or  on 
behalf  of  a  person  who  appeared  to  the  Court  or  board  making  the  order 
to  be  an  enemy  or  enemy  subject,  the  order  shall  not  nor  shall  any 
proceedings  thereunder  or  in  consequence  thereof  be  invalidated  or 
affected  by  reason  only  of  such  person  having,  prior  to  the  date  of  the 
order,  died  or  ceased  to  be  an  enemy  or  enemy  subject  or  subsequently 
dying  or  ceasing  to  be  an  enemy  or  enemy  subject,  or  by  reason  of  its 
being  subsequently  ascertained  that  he  was  not  an  enemy  or  an  enemy 
subject,  as  the  case  may  be  (sec.  9). 

Where  on  an  application  for  the  registration  of  a  company  it  appears 
to  the  registrar  of  joint  stock  companies  that  any  subscriber  of  the 
memorandum  of  association  or  any  proposed  director  of  the  company 
is  an  enemy  subject,  he  may  refuse  to  register  the  company 
(sec.  10  (1) ). 

No  allotment  or  transfer  of  any  share,  stock,  debenture,  or  other 
security  issued  by  a  company  made  after  the  passing  of  this  Act  to  or 
for  the  benefit  of  an  enemy  subject,  shall,  unless  made  with  the  con- 
sent of  the  Board  of  Trade,  confer  on  the  allottee  or  transferee  any 
rights  or  remedies  in  respect  thereof,  and  the  company  by  whom  the 
security  was  issued  shall  not  take  any  cognisance  of  or  otherwise  act 
upon  any  notice  of  any  such  transfer  except  by  leave  of  a  Court  of 
competent  jurisdiction  or  of  the  Board  of  Trade.  If  any  company 
contravenes  the  provisions  of  this  section  the  company  shall  be  liable 
on  conviction  under  the  Summary  Jurisdiction  Acts  to  a  fine  not  exceed- 
ing one  hundred  pounds,  and  every  director,  manager,  secretary,  or 
other  officer  of  the  company  who  is  knowingly  a  party  to  the  default 
shall  be  liable  on  conviction  to  a  fine  for  a  like  amount  or  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceeding  six  months 
(sec.  10  (2) ). 

Where  the  right  of  nominating  or  appointing  a  director  of  a  company 
is  vested  in  any  enemy  or  enemy  subject,  the  right  shall  not  be  exercise- 
able  except  by  leave  of  the  Board  of  Trade,  and  any  director  nominated 
or  appointed  in  exercise  of  such  right  shall,  except  as  aforesaid,  cease 
to  hold  office  as  director  (sec.  10  (3) ). 

Where  the  Board  of  Trade  certify  that  it  appears  to  them  that 
a  company  registered  in  the  United  Kingdom  is  carrying  on  business 
either  directly  or  through  an  agent,  branch,  or  subsidiary  company  out- 
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side  the  United  Kingdom,  and  that  in  carrying  on  such  business  it 
has  entered  into  or  done  acts  which  if  entered  into  or  done  in  the  United 
Kingdom  would  constitute  the  offence  of  trading  with  the  enemy,  the 
Board  of  Trade  may  present  a  petition  for  the  winding-up  of  the  com- 
pany by  the  Court,  and  the  issue  of  such  a  certificate  shall  be  a  ground 
on  which  the  company  may  be  wound  up  by  the  Court,  and  the  certi- 
ficate shall,  for  the  purposes  of  the  petition,  be  evidence  of  the  facts 
therein  stated  (sec.  11). 

In  subsection  (2)  of  section  five  of  the  Trading  with  the  Enemy 
Amendment  Act,  1914  [supra],  for  the  words  "  by  whose  order  any 
property  belonging  to  an  enemy  was  vested  in  the  custodian  under 
this  Act  or  of  any  Court  in  which  judgment  has  been  recovered  against 
an  enemy  "  there  shall  be  substituted  the  word  "  thereof  "  (sec.  12). 

For  removing  doubts,  it  is  hereby  declared  that  the  custodian  under 
the  Trading  with  the  Enemy  Acts,  1914  and  1915,  has  and  shall  be 
deemed  always  to  have  had  power  to  charge  such  fees  in  respect  of  his 
duties  under  that  Act  and  this  Act,  whether  by  way  of  percentage  or 
otherwise  as  the  Treasury  may  fix,  and  such  fees  shall  be  collected  and 
accounted  for  by  such  person  in  such  manner  and  shall  be  paid  to  such 
account  as  the  Treasury  direct,  and  the  incidence  of  the  fees  as  between 
capital  and  income  shall  be  determined  by  the  custodian  (sec.  13). 

All  things  required  or  authorised  under  the  Trading  with  the  Enemy 
Acts,  1914  and  1915,  or  this  Act  to  be  done  by,  to  or  before  the  Board 
of  Trade  may  be  done  by,  to,  or  before  the  President  or  a  Secretary  or 
an  Assistant  Secretary  of  the  Board  of  Trade,  or  any  person  authorised 
in  that  behalf  by  the  President  of  the  Board  of  Trade  (sec.  14). 

In  this  Act  the  expression  "  enemy  subject  "  means  a  subject  of  a 
State  for  the  time  being  at  war  with  His  Majesty,  and  includes  a  body 
corporate  constituted  according  to  the  laws  of  such  a  State  (sec.  15). 

The  Trading  with  the  Enemy  [Copyright)  Act,  1916,  provides  that 
as  regards  works  first  published  or  made  in  an  enemy  country  during 
the  war,  the  copyright  in  all  such  works,  whether  first  pub- 
lished or  made  after  or  before  the  passing  of  this  Act,  shall  be 
deemed  to  vest  or  to  have  vested  in  the  Public  Trustee  in  his  capacity 
as  custodian  under  the  Trading  with  the  Enemy  Amendment  Act,  1914 ; 
and  the  Public  Trustee  shall,  subject  to  regulations  made  by  the  Board 
of  Trade,  have  all  such  powers,  rights,  and  remedies  in  relation  to  the 
work  as  such  person  as  aforesaid  would,  had  a  state  of  war  not  existed, 
have  had;  and  all  copyrights  so  vested  in  the  Public  Trust-ee,  and  any 
money  arising  from  the  exercise  of  his  rights  as  the  owner  of  any  such 
copyright,  shall  be  dealt  with  by  him  in  like  manner  as  property  vested 
in  him  under  the  Trading  with  the  Enemy  Amendment  Act,  1914,  aild 
section  five  of  that  Act  as  amended  by  any  subsequent  enactment  shall 
apply  accordingly  :  Provided  that  where,  before  the  passing  of  this  Act, 
any  person  has  taken  any  action  whereby  he  has  incurred  expenditure 
or  liability  in  connexion  with  the  reproduction  or  performance  of  any 
such  work  as  aforesaid,  the  Public  Trustee  shall,  on  application  for  the 
purpose  being  made  within  six  months  aft-er  the  passing  of  this  Ack, 
grant  to  him  a  licence  to  reproduce  or  perform  the  work  on  such  terms 
and  conditions  as,  in  the  opinion  of  the  Public  Trustee,  are  fair  and 
reasonable  (sec.  1). 

The  Trading  with  the  Enemy  and  Export  of  Prohibited  Goods  Act, 
1916,  provides  as  follows  :  — 

If,  for  the  purpose  of  obtaining  any  licence,  authority,  or  approval 
for  any  transaction  or  matter  under  or  in  connection  with  any  proclama- 
tion or  Act  relating  to  trading  with  the  enemy,  or  for  the  purpose  of 
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obtaining  a  licence  to  export  any  goods  the  exportation  of  which  without 
a  licence  is  prohibited  under  any  proclamation  or  Order  in,  or  of. 
Council,  any  person — (a)  makes  or  presents  any  declaration  or  state- 
ment or  representation  which  is  false  in  any  material  particular;  or 
(6)  produces  a  guarantee  certificate  or  undertaking  which  is  false  in 
any  material  particular,  or  has  not  been  given  by  the  person  by  whom 
it  purports  to  have  been  given,  or  which  has  been  in  any  way  altered  or 
tampered  with;  he  shall  be  liable,  on  summary  conviction,  to  a  fine 
not  exceeding  five  hundred  pounds,  or,  alternatively,  in  the  case  of 
goods  for  export,  treble  the  value  of  the  goods,  or  to  imprisonment 
with  or  without  hard  labour  for  a  term  not  exceeding  three  months, 
or  to  both  such  fine  and  imprisonment,  unless  he  proves  that  he  had 
taken  all  reasonable  steps  to  ascertain  the  truth  of  the  statements 
made  or  contained  in  any  document  so  presented  or  produced  or  to 
satisfy  himself  of  the  genuineness  of  the  guarantee  certificate  or  under- 
taking (sec.  1). 

Where  a  person  has  been  authorised  under  section  two  of  the  Trading 
with  the  Enemy  Act,  1914,  to  inspect  the  books  and  documents  of  any 
person,  firm,  or  company,  and  any  book  or  document  is  found  by  him 
to  have  been  destroyed,  mutilated,  or  falsified,  any  person  having  or 
having  had  control  of  such  book  or  document  shall  be  guilty  of  a  mis- 
demeanour and  liable  to  the  same  punishment  as  if  he  had  been  guilty 
of  trading  with  the  enemy  unless  he  proves  tihat  the  destruction, 
mutilation,  or  falsification  was  not  intended  for  the  purpose  of  conceal- 
ing any  transaction  which  would  constitute  an  offence  of  trading  with 
the  enemy  (sec.  2). 

The  Trading  with  the  Enemy  (Amendment)  Act,  1918,  amends  the 
foregoing  Acts,  and  also  makes  the  following  provisions  in  relation  to 
alien  enemy  banks  after  the  war — During  the  period  of  five  years 
immediately  after  the  termination  of  the  present  war  and  thereafter 
until  Parliaxnent  otherwise  determine  no  banking  business  shall  be 
carried  on  within  the  United  Kingdom — (a)  by  a  company  which  is  an 
enemy-controlled  corporation  within  the  meaning  of  this  Act;  or  (b) 
by  a  firm  or  individual,  if  the  business  carried  on  is  one  with  respect 
to  which,  if  a  state  of  war  still  continued,  an  order  for  the  winding-up 
tliereof  could  have  been  made  under  section  one  of  the  principal  Act; 
and  if  any  person  is  concerned  in  carrying  on  any  such  business  in 
contravention  of  this  provision  he  shall  be  guilty  of  a  misdemeanour 
punishable  in  like  manner  and  subject  to  the  like  provisions  as  in  the 
case  of  a  misdemeanour  under  section  one  of  the  Trading  with  the 
Enemy  Act,  1914,  and  that  section  shall  apply  accordingly  (sec.  2  (1) ). 
Where  it  appears  to  the  Board  of  Trade  that  any  banking  business 
is  carried  on  in  contravention  of  this  section  the  Board  of  Trade  shall 
order  the  business  to  be  wound  up,  and  for  that  purpose  the  provisions 
of  section  one  of  the  principal  Act  and  the  provisions  of  this  Act  which 
relate  to  orders  made  under  that  section  shall  with  the  necessary 
adaptations  apply  (sec.  2  (2) ).  The  power  of  the  Board  of  Trade  to 
appoint  inspectors  under  the  Trading  with  the  Enemy  Acts,  1914  to 
1916,  shall  include  the  power  to  appoint  inspectors  for  the  purpose 
of  ascertaining,  during  the  period  aforesaid,  whether  any  banking 
business  is  carried  on  by  a  company  which  is  an  enemy-controlled 
corporation  or  for  the  benefit  of,  or  under  the  control  of,  subjects  of  an 
enemy  State,  and  the  provisions  of  those  Acts  relating  to  inspection 
shall  apply  accordingly  (sec.  2  (3) ).  The  Board  of  Trade  may,  after 
consultation  with  the  Treasury,  make  rules  defining  what  business 
is    for  the  purpose  of  this  section,  to  be  deemed  banking  business: 
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Provided  that  any  rules  so  made  shall  be  laid  before  each  House  of 
Parliament  a-s  soon  as  may  be  after  they  are  made,  and  if  an  address 
is  presented  to  His  Majesty  by  either  House  of  Parliament  within  the 
next  twenty  days  on  which  that  House  has  sat,  after  any  such  rule  ia 
laid  before  them,  praying  that  the  rule  may  be  annulled.  His  Majesty 
in  Council  may  annul  the  rule  and  it  shall  thenceforth  be  void,  without 
prejudice,  however,  to  the  making  of  any  new  rule  (sec.  2  (4) ). 

The  following  decisions  have  been  given  under  the  above  Acts, 
Proclamations  and  Rules  :  — 

An  application  by  the  Board  of  Trade  to  the  Chancery  Division  for 
the  appointment  of  a  controller  of  a  firm  or  company  under  sec.  3  of 
the  Act  need  not  be  made  by  petition,  but  may  be  made  by  originating 
motion.  On  such  an  application  all  the  evidence  that  the  Court  ought 
to  require  is  some  evidence  that  the  information  of  the  Board  in 
reference  to  the  state  of  things  laid  down  by  the  section  as  a  condition 
precedent  to  the  application  has  some  reasonable  foundation.  Any 
controller  so  appointed  ought  to  be  ordered  to  give  the  usual  security 
given  by  a  receiver,  and  to  keep  and  vouch  the  accounts  of  the  firm  or 
company  in  such  manner  as  the  Judge  in  chambers  may  from  time  to 
time  direct  and  such  other  accounts  as  the  Judge  in  chambers  may 
from  time  to  time  order,  and  he  ought  to  make  periodical  reports  as  to 
the  position  of  the  business  and  the  result  of  carrying  it  on  {In  re  Meister 
Lucius  &  Bruning,  Lim.,  1914,  59  S.  J.  25;  25  T.  L.  R.  28). 

Notice  of  motion  had  been  served  before  the  rules  under  the 
amending  Act  had  been  promulgated  in  the  London  Gazette.  It  was 
held  that  an  originating  summons  must  now  be  issued  in  pursuance  of 
the  rules,  and  the  matter  must  come  on  first  in  chambers,  leave  being 
given  to  use  the  afi&davit  evidence  filed  on  the  motion  {In  re  Company, 
1915,  59  S.  J.  217). 

Where  an  alien  enemy  is  interned,  a  letter  should  be  sent  to  him 
at  the  internment  enclosing  a  copy  of  the  originating  summons  issued 
in  accordance  with  the  rules  {ibid.). 

A  German  company  having  its  head  ofi5ce  in  Berlin,  and  having 
manufacturing  works  in  different  parts  of  Germany,  had  also  an  office 
in  London  in  charge  of  a  manager,  who  had  authority  to  ent^r  into 
contracts  and  to  sue  and  be  sued  on  behalf  of  the  company.  In  respect 
of  this  office  the  company  was  registered  under  sec.  274  of  the  Com- 
panies (Consolidation)  Act,  1908,  as  a  foreign  company  having  a  place 
of  business  in  the  United  Kingdom.  It  was  held  that  the  company's 
office  in  the  United  Kingdom  was  not  a  "  branch  "  in  the  sense  of  the 
exception  in  favour  of  transactions  with  branches  in  British,  allied,  or 
neutral  territory  contained  in  the  proclamation  against  trading  with  the 
enemy,  nor  was  payment  of  money  to  such  office  in  fulfilment  of  an 
ante-bellum  contract  a  "  transaction  "  within  such  exception  {Orenstein 
&  Kopfel  V.  Egyptian  Phosphate  Co.,  [1915]  S.  C.  55). 

In  May,  1914,  the  claimants  sold  to  the  respondents  a  quantity  of 
Chilean  honey,  to  be  shipped  to  Hamburg,  payment  to  be  made  in 
exchange  for  shipping  documents.  On  June  28  the  honey  was  shipped 
from  Chile.  On  August  4  war  was  declared  by  Great  Britain  on 
Germany,  and  on  August  5  a  proclamation  was  issued  against  trading 
with  the  enemy.  On  the  same  day  the  respondents  were  informed  that 
the  shipping  documents  were  at  their  disposal,  but  they  refused  to 
accept  them.  It  was  held  that  the  respondents  were  entitled  to  refuse 
the  tender  of  the  documents  and  to  refuse  to  carry  out  the  contract 
(Duncan,  Fox  &  Co.  v.  Schrempt,  [1915]  3  K.B.  355;  84  L.  J.  K.B. 
2206— C. A.). 
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The  appellant  was  a  member  of  a  firm  all  the  partners  of  which 
consisted  of  British  subjects,  and  which  carried  on  business  in 
Frankfurt  and  London.  The  appellant  lived  in  London  and  controlled 
the  London  branch,  and  the  other  two  partners  lived  in  Germany  and 
managed  the  head  office  at  Frankfurt.  Before  the  war  between  England 
and  Germany  the  Frankfurt  office  ordered  goods  from  a  Dutch  firm, 
and  at  the  outbreak  of  war  the  money  was  owing.  The  appellant  paid 
money  during  the  war  to  the  Dutch  firm  in  respect  of  this  transaction, 
and  he  also  paid  another  sum  into  the  account  of  the  Dutch  firm  at  a 
London  bank.  It  was  held  that  as  British  subjects  resident  or  carry- 
ing on  business  in  Germany  were  to  be  treated  as  alien  enemies,  the 
payment  to  the  Dutch  firm  was  a  payment  made  for  the  benefit  of  an 
enemy  within  the  trading  with  the  enemy  proclamations,  but  that 
the  payment  to  the  bank  was  not  {R.  v.  Kupfer,  [1915]  2  K.B.  321; 
84  L.  J.  K.B.  1021;  31  T.  L.  K.  223— C.C.A.). 

The  plaintiffs,  British  subjects,  insured  their  goods  by  a  policy  dated 
July  31,  1914,  with  the  Bradford  office  of  the  defendants,  against  war 
risk  only,  and  war  was  declared  by  Great  Britain  against  Germany  on 
August  4,  1914.  The  loss  of  the  plaintiffs'  goods  occurred  about  the 
end  of  August,  and  the  plaintiffs  brought  an  action  for  the  amount  of 
their  loss  on  September  22.  The  defendants  were  a  company  incor- 
porated in  Germany,  but  carried  on  business  in  England  at  their  branch 
office,  registered  in  accordance  with  the  requirements  of  sec.  274  of  the 
Companies  (Consolidation)  Act,  1908,  where  service  of  process  might 
be  accepted.  On  the  hearing  of  a  summons  to  transfer  the  action  to  the 
Commercial  List,  it  was  contended  by  the  defendants  that  payment 
of  the  loss  under  the  policy  to  the  plaintiffs  would  be  illegal.  It  was 
held,  first,  that  payment  was  not  illegal  at  common  law ;  and  secondly, 
that  it  was  not  a  "transaction"  within  the  meaning  of,  and  prohibited 
by,  the  proclamation  of  October  8,  1914,  aimed  at  transactions  with 
branch  insurance  businesses  {Ingle,  Lim.  v.  Mannheim  Continental 
Ins7irance  Co.,  [1915]  1  K.B.  227;  84  L.  J.  K.B.  491).  But  see  now 
Trading  with  the  Enemj^  Proclamations,  post,  p.  898. 

The  plaintiff,  who  was  a  British  subject  and  before  the  war  between 
Great  Britain  and  Germany  was  in  partnership  with  a  German  in 
business  in  Germany,  made,  on  the  eve  of  war,  an  agreement  with  his 
partner,  by  which  the  assets  and  liabilities  of  the  business  were  made 
over  to  the  plaintiff,  the  intention  being  that  the  German  partner  should 
take  over  the  German  and  Austrian  assets  and  liabilities  and  that  the 
plaintiff  should  take  all  the  rest  and  carry  on  the  business  in  London, 
the  partnership  being  dissolved.  The  transaction  diverted  a  balance 
of  6,0001.,  together  with  the  business,  from  Germany  to  England.  In 
an  action  by  the  plaintiff  on  a  bill  of  exchange  given  to  the  firm  for  goods 
supplied  before  the  war  and  to  recover  a  further  sum  for  goods  supplied 
by  the  firm  before  the  war, — Held,  that  in  the  circumstances  the  plaintiff 
was  not  precluded  by  sees.  6  and  7  of  the  Trading  with  the  Enemy 
Amendment  Act,  1914,  from  recovering  on  the  bill  and  for  the  goods 
supplied  {Wilson  v.  Ragosine  &  Co.,  1915,  31  T.  L.  E.  264). 

The  appellant  Oppenheimer  was  a  naturalised  German  who  had 
carried  on  business  here  since  1883  and  had  been  a  British  subject  since 
1889.  He  carried  on  business  at  Newgate  Street  and  had  a  factory  at 
Willesden,  and  the  appellant  Colbeck  was  his  manager  at  the  Newgate 
Street  premises.  The  business  was  one  in  which  the  appellants  sold 
lithographic  transfers,  the  printing  of  which  was  done  by  a  firm  called 
Schneller,  of  Niimberg.  At  the  time  the  war  broke  out  a  large  number 
of  transfers  were  being  prepared  at  Niimberg.     The  appellant  arranged 
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to  have  these  goods  sent  to  England.  The  question  was  whether  the 
facts  constituted  an  obtaining  of  goods  within  the  proclamations  against 
trading  with  the  enemy  of  August  5  and  September  9.  The  words 
upon  which  the  case  turned  were  (Proclamation,  August  5):  "  Not  to 
supply  to  or  obtain  from  the  [German]  Empire  any  goods,  wares,  or 
merchandise."  These  words  were  substantially  reproduced  in 
paragraph  5  (7)  of  the  later  proclamation.  It  was  argued  that  if 
goods  were  obtained  from  Germany,  without  payment  in  return,  the 
transaction  was  not,  as  a  matter  of  law,  within  the  proclamation.  It 
was  held  that  as  the  goods  were  supplied  from  the  enemy  country  under 
a  commercial  contract,  in  consequence  of  commercial  relations  and 
as  the  result  of  commercial  intercourse  between  the  enemy  and  a 
British  subject,  there  was  an  obtaining  within  the  meaning  of  the 
proclamation.  "  Obtain  from  "  was  used  as  the  correlative  of 
"  supply  to."  The  appellants  were  therefore  rightly  convicted  {R.  v. 
Oppenheimer ;  R.  v.  Colheck,  [1915]  2  K.B.  755;  84  L.  J.  K.B.  1760 
— G.C.A.). 

An  enemy  accepted  bills  for  the  accommodation  of  a  firm,  and  dis- 
counted the  bills  or  their  renewals.  The  firm  became  bankrupt,  and 
the  holders  claimed  against  the  estate.  The  trustee  in  bankruptcy 
thereupon  made  an  application  that  certain  policies  of  life  insurance, 
some  of  which  had  become  payable  by  reason  of  the  death  of  the  assured, 
should  be  vested  in  the  Custodian.  The  applicant  alleged  that  the 
enemy  claimed  the  policies  as  security  for  the  bills,  that  they  were  in 
fact  the  property  of  the  firm,  but  that  they  were  wrongfully  detained 
by  the  enemy  himself,  who  was  beyond  the  jurisdiction  of  the  Court. 
No  assignments  of  the  policies  had  been  executed  in  favour  of  the  enemy. 
It  was  held  that  as  it  was  not  the  object  of  sec.  4,  sub-sec.  1  of  the 
Trading  with  the  Enemy  Amendment  Act,  1914,  that  the  Custodian 
should  be  used  as  a  medium  for  recovering  for  the  applicant  the  bank- 
rupt's property,  which  during  the  war  he  could  not  recover  for  himself, 
the  application  must  be  refused  [In  re  Ruben,  [1915]  2  Ch.  313;  84  L.  J. 
Ch.  789). 

The  plaintiffs  were  a  company  incorporated  under  the  laws  of 
Belgium.  Their  registered  office  was  in  Antwerp.  Soon  after  the  out- 
break of  war,  the  business  in  Antwerp  was  closed,  and  the  books  were 
removed  to  London.  The  larger  part  of  Belgium,  including  Antwerp, 
was  in  the  effective  military  occupation  of  Germany.  The  business  of 
the  plaintiff  company  had  since  been  wholly  carried  on  in  London.  The 
company  had  mines  in  Portugal,  and  the  whole  of  the  output  was  being 
sold  in  this  country  or  in  France.  It  was  held  that  the  plaintiff  company 
was  not  an  enemy  within  the  meaning  of  any  of  the  Acts  and  proclama- 
tions relating  to  trading  with  the  enemy  (Societe  Anonyme  Beige  des 
Mines  D'Aljustrel  v.  Anglo-Belgian  Agency,  [1915]  2  Ch.  409;  84  L.  J. 
Ch.  849— C. A.). 

Where  a  German  bank  had  a  running  account  with  an  English  bank 
and  the  English  bank  disputed  that  they  had  in  their  hands  a  balance 
belonging  to  the  German  bank,  the  Court  refused  an  application  under 
sec.  4  of  the  Trading  with  the  Enemy  Amendment  Act,  1914,  by  a 
creditor  of  the  German  bank,  for  an  order  vesting  the  credit  balance  of 
the  German  bank  in  the  Custodian.  Such  an  order  would  place  the 
Custodian  in  the  position  of  an  assignee  of  a  disputed  debt,  and  that 
result  was  not  intended  by  the  Act.  It  was  held  further  that  a  debtor 
to  an  enemy  is  not  a  person  holding  or  managing  property  alleged  to 
belong  to  the  enemy  within  rule  2  (4)  of  the  Trading  with  the  Enemy 
(Vesting  and  Application  of  Property)  Rules,   1915,  and  therefore  is 
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not  a  proper  respondent  to  a  summons  taken  out  by  a  creditor  of  an 
enemy  under  sec.  4  of  the  Act  (In  re  Bank  fur  Handel  und  Industrie, 
[1915]  1  Ch.  848;  84  L.  J.  Oh.  435). 

A  company  incorporated  and  carrying  on  business  in  Germany  had 
a  branch  business  in  the  United  Kingdom,  which  had  its  own  capital 
account,  and  made  its  own  profits,  and  accounted  for  the  net  profits  to 
the  company.  The  branch  business  was  ordered  by  the  Board  of  Trade 
to  be  wound  up  under  sec.  1  (1)  of  the  Trading  with  the  Enemy  Amend- 
ment Act,  1916.  Creditors  of  the  company,  but  not  of  the  branch 
business,  resident  in  the  United  States,  claimed  to  rank  in  the  winding- 
up  pari  passu  with  the  creditors  of  the  branch  business.  It  was  held 
that,  though  the  unsecured  creditors,  whose  debts  were  to  be  discharged 
under  sec.  1  (3)  of  the  Trading  with  the  Enemy  Amendment  Act,  1916, 
were  not  defined,  they  must  be  held  to  be  creditors  of  the  business 
wound  up  as  in  sec.  1  (4),  and  not  creditors  of  the  person,  firm,  or 
company  whose  business  was  wound  up  as  in  sec.  1  (7),  and  that  there- 
fore in  this  case  creditors  of  the  company,  not  being  enemies,  whose 
debts  did  not  arise  out  of  transactions  or  dealings  with  the  branch 
business  were  not  entitled  to  share  pari  passu  with  creditors,  not  being 
enemies,  whose  debts  had  arisen  out  of  such  transactions  or  dealings 
in  the  distribution  of  any  property  resulting  from  the  realisation  of  the 
assets  of  the  branch  business  (In  re  Hagelberg  Akfien-Gesellschaft , 
[1916]  2  Ch.  503;  86  L.  J.  Ch.  18). 

An  order  made  under  the  Trading  with  the  Enemy  Amendment  Act, 
1914,  sec.  4,  vesting  shares  in  an  English  limited  company  held  by 
alien  enemies  in  the  custodian  of  enemy  property  confers  on  the 
custodian  all  the  rights  of  a  shareholder  under  the  articles  of  association 
of  the  company,  and  he  can  consequently  use  the  powers  given  to  share- 
holders by  the  articles  to  wind  up  the  company  without  making  any 
further  appHcation  to  the  Court  {In  re  Pharaon  et  Fits,  [1916]  1  Cli.  1 ; 
85  L.  J.  Ch.  68— C.A.). 

Interest  is  not  payable  out  of  funds  in  the  hands  of  the  custodian 
on  debts  of  an  enemy  which  do  not  carry  interest  by  contract.  No 
interest  is  payable  on  other  enemy  debts  by  virtue  of  any  provision 
contained  in  the  Trading  with  the  Enemy  Amendment  Act,  1914,  which 
Act  is  not,  primarily  at  least,  an  Act  for  the  benefit  of  creditors  at  all ; 
and  if  on  the  true  construction  of  rule  4  (4)  of  the  Trading  with  the 
Enemy  (Vesting  and  Application  of  Property)  Rules,  1915,  interest  on 
enemy  debts  is  made  payable  by  the  incorporation  of  Order  LV.  rule  63 
of  the  Rules  of  the  Supreme  Court,  the  sub-rule  is  ultra  vires,  since  the 
rule-making  authority  is  not  empowered  by  the  Act  to  give  to  creditors 
any  rights  to  which  they  are  not  entitled  under  the  Act  itself.  The 
effect  of  see.  5  (2)  of  the  Act  is  that  no  payment  of  a  debt  can  be  made 
out  of  the  property  of  an  enemy  unless  both  the  custodian  in  his  discre- 
tion and  the  Court  agree  that  it  shall  be  made ;  and  no  payment  out  of 
enemy  money  ought  to  be  authorised  by  the  Court  which  could  not  by 
law  be  justified  as  against  the  enemy  himself.  The  property  should  be 
kept  intact  for  restoration,  if  need  be,  at  the  end  of  the  war,  subject 
only  to  such  payments  for  administration  or  otherwise  as  the  enemy 
could  not  validly  or  reasonably  object  to  if  he  were  here  to  oppose  them 
{In  re  Krupp  Aktien-Gesellschaft  (No.  1),  [1916]  2  Ch.  194;  85  L.  J. 
Ch.  634). 

Where  the  Board  of  Trade  makes  an  order,  under  sec.  1  (1)  of  the 
Trading  with  the  Enemy  (Amendment)  Act,  1916,  that  the  business 
of  a  firm  of  enemy  nationality  be  wound  up,  and  appoints  a  controller 
to  conduct  the  winding-up,   with  power  to  get  in  all  monevs  owing 
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to  the  firm,  and  to  bring  any  action  in  the  name  and  on  behalf  of  the 
firm,  the  controller  is  entitled  to  maintain  an  action  for  a  debt  due 
before  the  war,  notwithstanding  that  the  plaintiff  firm  is  of  enemy 
nationality  {Continho,  Caro  &  Co.  v.  Vermont  &  Co.,  86  L.  J.  K.B. 
1532;  [1917]  2  K.B.  587). 

A  company  incorporated  in  this  country  carried  on  business  as  the 
owner  of  mines  in  Bolivia.  The  product  of  the  mines  was  of  consider- 
able importance  to  this  country  for  the  manufacture  of  munitions. 
The  majority  of  the  shareholders  of  the  company  were  neutrals,  but 
since  the  commencement  of  the  war  the  company  had  spared  no  efforts 
to  utilise  their  products  for  the  benefit  of  this  country  and  her  allies. 
Owing,  however,  to  the  increased  burden  of  English  income  tax  on 
the  foreign  shareholders  of  the  company,  a  scheme  was  made  for  trans- 
ferring the  business  to  a  Swiss  company,  but  with  the  intention  of 
carrying  on  the  business  exactly  as  before.  The  Board  of  Trade 
objected  in  the  public  interest  to  the  proposed  transfer,  and  applied 
for  the  appointment  of  a  controller  of  the  company  under  the  Trading 
with  the  Enemy  Acts.  It  was  held  that  the  appointment  of  a  con- 
troller with  powers  limited  to  those  necessary  to  prevent  the  proposed 
transfer,  was  "  expedient  in  the  public  interest  .  .  .  owing  to  circum- 
stances or  considerations  arising  out  of  the  present  war,"  within 
sec.  11  (1)  of  the  Trading  with  the  Enemy  Amendment  Act,  1914,  as 
the  effect  of  the  proposed  transfer  of  the  business  would  be  to  put  it 
outside  the  control  of  the  English  Courts  and  Executive,  and  there 
would  be  nothing  to  prevent  the  transfer  of  shares  in  the  new  company 
to  enemies  of  this  country  {In  re  Aramayo  Francke  Mines,  86  L.  J. 
Ch.  225;   [1917]  1  Oh.  451— C.A.). 

On  June  22,  1916,  the  Board  of  Trade  ordered  the  business  of  a 
company  to  be  wound  up,  and  appointed  a  controller.  The  capital 
of  the  company  was  5,0001.,  divided  into  5,000  shares  of  IZ.  each,  on 
which  5s.  was  called  up.  Of  these  shares  K.  held  2,496  and  H.  held 
2,496,  both  being  alien  enemies  resident  in  Germany.  The  only  realis- 
able assets  of  the  company  amounted  to  2131,  18s.  Id.,  and  the 
liabilities  were  4,645L  3s.  2d.  The  Public  Trustee,  as  custodian,  had 
in  his  hands  4,156L  on  behalf  of  K.,  and  the  same  amount  on  behalf 
of  H.  The  controller,  under  a  power  given  to  him  by  the  order 
appointing  him,  settled  a  list  of  contributories,  and  made  a  call  of  15s. 
per  share,  being  the  whole  uncalled  capital,  and  required  the  Public 
Trustee  to  pay  to  him  out  of  the  moneys  held  by  him  on  behalf  of 
K.  and  H.  respectively  the  sums  of  1,872/.  due  by  them  respectively 
in  respect  of  such  call.  It  was  held  that  the  uncalled  capital  of  the 
company  did  not  form  part  of  the  assets  of  the  business  available  for 
discharging  the  debts  of  the  business;  that  the  company  was  not  in 
liquidation;  that  the  Board  of  Trade  could  not  give  the  controller 
power  to  make  calls;  and  that  the  call  was  invalid  (in  re  Goldschmidt , 
Lim.,  86  L.  J.  Ch.  521;  [1917]  2  Ch.  194). 

The  defendant,  who  was  of  German  nationality,  had  carried  on 
business  and  owned  a  leasehold  house  in  England.  On  May  20,  1915, 
under  a  power  of  attorney  declared  to  be  irrevocable  for  twelve 
months,  he  appointed  a  solicitor  to  be  his  attorney  to  sell  the  leasehold 
house  and  execute  the  necessary  deeds.  On  May  27,  under  a  permit, 
he  left  England  for  Germany.  On  June  2  the  house  was  bought  bj 
the  plaintiff  without  knowledge  of  the  defendant's  nationality.  On 
discovering  the  facts  he  brought  an  action  for  a  declaration  that  the 
contract  was  dissolved  or  void,  and  for  a  return  of  his  deposit.  It  was 
held  that,  although  the  inference  should  be  drawn  from  the  facts  that 
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the  defendant  had  returned  to  Germany,  and  was  an  alien  enemy  on 
June  2,  first,  neither  the  making  nor  the  completion  of  the  contract 
involved  any  intercourse  with  the  enemy,  as  the  irrevocable  power  of 
attorney  to  the  solicitor  empowered  him  to  convey  the  property  and 
receive  the  purchase  money  without  communicating  further  with  the 
defendant;  secondly,  that  the  transaction  was  not  forbidden  by  the 
Trading  with  the  Enemy  Act,  1914,  the  Trading  with  the  Enemy 
Amendment  Act,  1916,  or  the  Trading  with  the  Enemy  Proclamation, 
No.  2,  of  September  9,  1914;  and  thirdly,  that  the  contract  was  there- 
fore not  void,  either  at  common  law  or  by  statute  {Tingley  v.  Miiller, 

86  L.  J.  Ch.  625;  [1917]  2  Ch.  144— C. A.). 

On  March  2,  1916,  the  Board  of  Trade,  under  the  Trading  with  the 
Enemy  Amendment  Act,  1916,  made  an  order  for  the  winding-up  of 
the  business  of  a  company  and  appointed  a  controller,  and  by  the 
order  empowered  him  to  settle  a  list  of  contributories,  and  make 
calls  and  adjust  the  rights  of  contributions  among  themselves. 
The  capital  of  the  company  was  60,0(X)L  in  5,000  preference  shares 
and  55,000  ordinary  shares  of  11.  each,  and  was  held  partly  by 
British  and  partly  by  German  shareholders,  the  latter  being  in  a 
majority.  The  company  had  only  one  business — that  in  England. 
The  controller  had  realised  the  British  assets,  and  after  paying  all 
British  liabilities  and  the  costs  of  the  winding-up  there  was  a  sub- 
stantial balance.  The  controller  prepared  an  estimate  of  the  assets 
and  liabilities  in  Germany,  from  which  it  appeared  that  after  discharg- 
ing the  liabilities  there  would  be  a  balance  about  equal  to  the  British 
balance.  The  controller  asked  whether  he  was  entitled  to  distribute 
the  balance  in  his  hands  among  the  shareholders,  and  whether  he 
could  treat  the  German  shareholders  as  satisfied  out  of  the  German 
assets.  It  was  held  that  the  order  of  the  Board  of  Trade  empowering 
the  controller  to  settle  a  list  of  contributories  and  adjust  their  rights 
was  ultra  vires,  that  the  company  not  being  in  liquidation  there  were 
no  contributories,  that  the  proposed  distribution  would  be  equivalent 
to  a  return  of  capital,  that  sec.  1  (3)  of  the  Trading  with  the  Enemy 
Amendment  Act,  1916,  did  not  authorise  the  distribution,  and  that 
the  balance  must  be  held  for  the  company  (In  re  Meyer's  Sohn,  Lim., 

87  L.  J.  Ch.  103;  [1918]  1  Ch.  169— C. A.). 

The  prohibition  by  sec.  1  (7)  of  the  Trading  with  the  Enemy 
Amendment  Act,  1916,  of  any  "  steps  for  the  enforcement  of  the 
rights  of  any  creditors  of  the  person,  firm,  or  company  "  whose  busi- 
ness is  being  wound  up  under  the  Act,  being  taken  without  the  consent 
of  the  Board  of  Trade  does  not  prevent  any  person  having  a  claim 
against  the  business  which  has  not  been  ascertained  or  established 
fi'om  commencing  an  action  to  establish  such  claim  (Holt  v.  A.  E.  G. 
Electric  Co.,  87  L.  J.  Ch.  152;  [1918]  1  Ch.  320). 

A  German  firm,  whose  principal  place  of  business  was  in  Hamburg, 
carried  on  business  in  London.  The  business  in  London  was  con- 
ducted by  two  managers,  one  of  whom,  an  Englishman,  was  per- 
manent, the  other,  a  German,  was  often  changed;  they  were  paid  by 
8alar3^  Ninety-five  per  cent,  of  the  business  consisted  of  taking 
orders  from  British  firms,  which  were  executed  abroad ;  and  orders 
were  only  accepted  after  reference  to  the  partners  in  Hamburg,  Pur- 
chases for  the  fulfilment  of  the  orders  and  payment  for  them  were 
made  in  Hamburg;  and  all  goods  were  invoiced  from  Hamburg,  where 
the  books  were  kept.  An  account  was  kept  at  a  London  bank  into 
which  the  moneys  received  from  British  customers  were  paid,  and, 
after   providing  for   expenses   and   purchases   made   in   England,    the 
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balance  was  remitted  to  Hamburg.  It  was  held  that  the  London 
business  was  an  office  and  not  a  branch  of  the  German  firm ;  that  the 
London  business  involved  dependence  upon  the  headquarters  in  enemy 
territory;  that  contracts  with  the  London  business  were  really  made 
with  the  German  firm;  and  that,  as  their  fulfilment  would  involve 
intercourse  with  the  enemy,  they  were  dissolved  on  the  outbreak  of 
w^ar  and  were  not  protected  by  the  Trading  with  the  Enemy  Proclama- 
tion (No.  2),  clause  6  {In  re  Continho,  Goto  &  Co.,  87  L.  J.  Ch.  565 
[1918]  2  Ch.  384). 

Where  an  English  firm  has  agreed,  by  contracts  made  before  the 
outbreak  of  war,  between  Great  Britain  and  a  foreign  country,  to 
deliver  goods  by  instalments  extending  over  a  considerable  number  of 
years  to  a  purchaser  in  the  foreign  country,  such  contracts  are 
abrogated  by  the  outbreak  of  war,  and  not  merely  suspended  for  the 
duration  of  the  war,  their  performance  requiring  intercourse  between 
the  King's  subjects  and  alien  enemies;  and  a  clause  in  the  contract 
to  the  effect  that  if,  owing  to  war  or  any  other  cause  over  which  the 
sellers  had  no  control,  they  should  be  prevented  from  shipping  or 
delivering  the  goods  to  the  purchasers,  the  obligation  to  ship  or 
deliver  should  be  suspended  during  the  continuance  of  such  impedi- 
ment and  for  a  reasonable  time  afterwards,  cannot  be  held  to  apply 
to  the  outbreak  of  war  between  Great  Britain  and  the  country  of  the 
purchasers,  or,  if  it  does,  it  is  void  as  being  against  public  policy. 
The  position  is  not  affected  by  the  fact  that  one  of  the  contracts  was 
made  in  the  foreign  country,  in  the  foreign  language,  by  a  foreign 
agent  of  the  English  principal,  and  contained  a  clause  providing  for 
a  foreign  arbitration  in  the  case  of  a  dispute.  In  any  case  it  would 
be  necessary  to  prove  that  the  foreign  law  on  the  point  differed  from 
the  English  law  (Ertel  Bieber  &  Co.  v.  Rio  Tinto  Co.;  Dynamit  Actien- 
Gesellschaft  {vormals  Alfred  Nobel  &  Co.)  v.  Rio  Tinto  Co.;  Vereinigte 
Konigs  Actien-Gesellschaft  v.  Rio  Tinto  Co.,  87  L.  J.  K.B.  531; 
[1918]  A.C.  260— H.L.). 

When  an  enemy  business  is  being  wound  up  under  sec.  1  (1)  of  the 
Trading  with  the  Enemy  Amendment  Act,  1916,  and  the  winding-up 
has  been  completed,  the  controller  and  the  assets  of  \he  business  are 
not  liable  to  the  lessor  of  the  business  premises  for  the  future  rent, 
but  the  remedy  of  the  lessor  is  against  the  enemy  owner  of  the 
business.  The  controller  ought,  however,  to  endeavour  to  assign 
the  lease  or  to  surrender  it  to  the  lessor  on  fair  terms;  but,  if  he 
cannot  assign  and  the  lessor  refuses  to  accept  a  surrender,  he  may 
vacate  the  premises  {In  re  Dieckmann,  87  L.  J.  Ch.  138;  [1918]  1  Ch. 
331). 


Trustees. 

The  Execution  of  Trusts  {War  FacilHies)  Act,  1914,  is  intended  to 
provide  such  exceptions  as  are  necessitated  by  the  war  to  the  rule  of 
delegatus  non  potest  delegare  in  its  relation  to  the  duties  of  express 
trustees.  The  Act  provides  as  follows:  A,  trustee  (whether  a 
sole  trustee  or  a  trustee  with  others)  may,  notwithstanding  any  rule  of 
law  or  equity  to  the  contrary,  by  power  of  attorney,  attested- by  one 
or  more  witnesses,  delegate  to  any  person  capable  of  being  appointed 
to  be  a  trust-ee  of  the  trust  the  execution  during  any  period  for  which 
the  trustee  is  engaged  on  war  service  within  the  meaning  of  this  Act, 
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and  a  further  period  of  one  month  thereafter,  of  any  trust  of  which  he 
is  trustee  (sec.  1  (1) ).  For  the  purposes  of  this  Act  a  trustee  shall  be 
deemed  to  be  engaged  on  war  service  :  (a)  If  he  is  engaged  on  active 
service  in  connection  with  the  present  war,  as. a  member  of  any  of  the 
nailitary  or  naval  forces  of  the  Crown ;  and  (5)  if  he  is  engaged  on  service 
in  any  work  abroad,  in  connection  with  the  present  war,  of  the  British 
Red  Cross  Society,  or  the  Saint  John's  Ambulance  Association,  or  any 
other  body  with  similar  objects ;  and  (c)  if  in  connection  with  the  present 
war  he  is  a  prisoner  of  war  in  the  enemy's  country  or  is  interned  in  the 
country  of  a  neutral  power  (sec.  1  (2) ).  All  jurisdiction  and  powers  of 
any  Court  shall  apply  to  the  donee  of  a  power  of  attorney  given  under 
this  Act  so  far  as  respects  the  execution  of  the  trust  in  the  same  manner 
as  if  the  donee  were  a  trustee  of  the  trust  (sec.  1  (3) ).  A  statutory 
declaration  by  the  donee  of  a  power  of  attorney  under  which  the  execu- 
tion of  a  trust  is  delegated,  that  the  donor  is  engaged  on  war  service 
within  the  meaning  of  this  Act,  or  that  in  any  transaction  the  donee  is 
acting  in  execution  of  the  trust,  shall  be  accepted  as  sufficient  evidence 
of  the  fact  by  any  person  dealing  with  the  donee  (sec.  1  (4) ).  A  power 
of  attorney  given  under  this  Act  may  be  deposited  at  the  central  office 
of  the  Supreme  Court  or  proper  office  of  the  Supreme  Court  of  Judicature 
in  Ireland  under  sec.  48  of  the  Conveyancing  Act,  1881,  without 
any  such  verification  of  its  execution,  as  is  therein  required;  and,  not- 
withstanding anything  in  any  Act  or  rules,  the  Bank  of  England,  the 
Bank  of  Ireland,  the  Paymaster-General,  the  Accountant-General  of 
the  Supreme  Court  of  Judicature  in  Ireland,  and  any  other  person, 
shall  not  refuse  to  act  on  the  authority  of  any  such  power  of  attorney, 
although  the  power  is  not  attested  by  two  witnesses,  or  fails  in  any 
other  respect  to  comply  with  any  formality  required  by  law  or  practice 
(sec.  2  (1) ).  The  donee  of  a  power  of  attorney  given  under  this  Act 
may,  for  the  purpose  of  the  transfer  of  any  inscribed  stock,  himself 
delegate  to  an  attorney  the  power  to  transfer  (sec.  2  (2)  ).  The  fact  that 
it  appears  from  any  power  of  attorney  given  under  this  Act,  or  from 
any  evidence  required  for  the  purposes  of  any  such  power  of  attorney, 
or  otherwise,  that  in  dealing  with  any  stock  the  donee  of  the  power 
is  acting  in  the  execution  of  a  trust  shall  not  be  deemed  for  any  purpose 
to  affect  any  person  in  whose  books  the  stock  is  inscribed  or  registered 
with  any  notice  of  the  trust  (sec.  2  (3) ).  In  this  section  the  expression 
"  stock  "  includes  shares  and  any  fund,  annuity,  or  security  transfer- 
able in  books  kept  by  any  person  or  by  any  instrument  of  transfer, 
either  alone  or  accompanied  by  other  formalities,  and  any  share  or 
interest  therein  (sec.  2  (4) ).  The  powers  conferred  by  this  Act  on 
trustees  in  relation  to  any  period  for  which  they  are  engaged  on  war 
service,  may  also  be  exercised  by  any  trustee  not  engaged  on  war  service 
in  relation  to  any  period  during  which,  being  abroad,  he  is  for  any  reason 
connected  ivith  the  present  war  unable  to  return  from  abroad  to  the 
United  Kingdom;  and  this  Act  shall  have  effect,  in  its  application  to 
such  trustees,,  with  the  necessary  modifications  (sec.  3).  This  Act  shall 
not  apply  to  any  trustee  under  an  implied  or  constructive  trust 
(sec.  4  (3) ). 

It  has  been  held  that  one  of  two  trustees  is  not  a  person  ' '  capable 
of  being  appointed  to  be  a  trustee  of  the  trust  "  within  the  meaning 
of  the  Act,  and  therefore  his  co-trustee  cannot  delegate  to  him  his 
powers  under  that  Act  {In  re  Wells  and  Hopkinson's  Contract,  [1910] 
2Ch.  289;85L.  J.  Ch.  686). 

The  Execution  of  Trusts  {War  Facilities)  Amendment  Act,  1915, 
amends  and  extends  the  foregoing  provisions.     A  tenant  for  life  or  a 
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person  having  the  powers  of  a  tenant  for  life  within  the  meaning  of  the 
Settled  Land  Acts,  1882  to  1890,  shall  be  deemed  to  be  a  trustee  within 
the  meaning  of  the  Execution  of  Trusts  (War  Eacilities)  Act,  1914 
(hereinafter  referred  to  as  the  principal  Act),  and  accordingly  may  in 
pursuance  of  the  principal  Act  by  power  of  attorney  delegate  the  exercise 
of  all  or  any  of  his  statutory  powers  under  the  Settled  Land  Acts,  1882 
to  1890,  and  also  all  or  any  of  the  powers  (if  any)  conferred  upon  him 
by  the  settlement  in  extension  of  such  statutory  powers  :  Provided  that 
such  delegation  shall  only  be  made  to  the  trustees  of  the  settlement  for 
the  purposes  of  the  said  xActs  or  t^  one  or  more  of  them  (sec.  1).  For 
removing  doubts  it  is  hereby  declared  that  an  executor  or  administrator 
of  a  deceased  person  is,  in  relation  to  the  administration  of  the  estat-e 
of  the  deceased,  a  trustee  within  the  meaning  of  the  principal  Act,  and 
that  he  may  appoint  as  his  attorney  his  co-executor  or  co-administrator 
(if  any),  or  any  other  person  who  would  be  capable  of  being  appointed 
by  a  Court  of  competent  jurisdiction  to  be  administrator  with  the  will 
annexed  or  administrator  of  such  deceased  person,  if  no  executor  or 
administrator  existed:  Provided  that  for  the  purpose  of  this  provision, 
s,  person  shall  not  be  deemed  to  be  incapable  of  being  appointed  adminis- 
trator by  reason  only  that  some  other  person  would  have,  according  to 
the  law  or  practice  of  the  Court,  a  prior  claim  to  be  so  appointed  (sec.  2). 
In  favour  of  any  person  dealing  with  the  donee  of  a  power  of  attorney 
made  under  the  principal  Act  or  this  Act,  any  act  done  or  instrument 
executed  by  the  attorney  shall,  notwithstanding  that  the  power  has 
become  revoked  by  the  act  of  the  donor  of  the  power  or  by  his  death  or 
otherwise,  be  as  valid  and  effectual  as  if  the  donor  of  the  power  were 
alive  and  of  sound  mind  and  had  himself  done  such  act  or  execut-ed  such 
instrument,  unless  such  person  had  actual  notice  of  the  revocation  of 
the  power  or  of  the  death  or  unsoundness  of  mind  of  the  donor  of  the 
power  before  such  act  was  done  or  deed  executed  (sec.  3  (1) ).  In 
favour  of  a  person  dealing  with  the  attorney  any  such  st^atutory  declara- 
tion made  by  the  attorney  as  is  mentioned  in  sub-sec.  4  of  sec.  1  of  the 
principal  Act  shall  be  conclusive  evidence  of  the  facts  therein  declared 
(sec.  3  (2) ).  Where  an  infant  who  has  been  engaged  on  war  service 
within  the  meaning  of  sub-sec.  2  of  sec.  1  of  the  principal  Act,  or  who, 
having  been  abroad  but  not  actually  engaged  on  war  service,  has 
been  for  any  reason  connected  with  the  present  war  unable  to  return 
from  abroad  to  the  United  Kingdom,  has  died,  all  acts  and  instruments 
purporting  to  be  done  or  executed  on  his  behalf  under  the  provisions  of 
sec.  60  of  the  Settled  Land  Act,  1882,  after  the  date  of  his  death  shall, 
in  favour  of  any  person  who  had  not  at  the  time  the  act  was  done  or  the 
instrument  executed  actual  notice  of  the  death,  be  as  valid  and  effectual 
as  if  such  infant  were  still  living  (sec.  4).  A  trustee  or  infant  to  whom 
the  principal  Act  or  this  Act  applies  shall,  for  the  purposes  of  those  Acts, 
be  presumed  to  remain  alive  until  definite  news  of  his  death  has  been 
received  or  such  death  has  been  presumed  by  a  Court  of  competent 
jurisdiction,  and  the  fact  that  he  is  reported  "  missing  "  or  "  missing^ 
and  believed  to  be  killed  "  shall  not  be  construed  as  giving  to  persons 
having  knowledge  of  such  report  actual  notice  of  his  death,  although  in 
fact  it  has  occurred  (sec.  5). 

The  War  Loan  (Trustees)  Act,  1915,  enables  trustees  to  borrow 
money  for  the  purpose  of  exercising  any  option  to  convert  securities 
given  under  the  War  Loan  Act,  1915,  to  holders  of  that  loan,  and  to 
indemnify  trustees  for  any  loss  in  respect  of  any  such  borrowing,  or  any 
transaction  in  relation  to  the  loan,  and  to  authorise  the  investment  of 
moneys  subject  to  any  trust  in  any  securities  created  under  that  Act. 
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The  War  Risks  {Insurance  by  Trustees)  Act,  1916,  provides  that  the 
power  of  a  trustee  to  insure  against  loss  or  damage  by  fire  under  sec.  18 
of  the  Trustee  Act,  1893,  shall,  during  the  continuance  of  the 
war,  include,  and  shall  be  deemed  as  from  the  fourth  day  of  August 
nineteen  hundred  and  fourteen  to  have  included,  a  power  to  insure 
against  vi^ar  risks  up  to  the  full  value  of  the  building  or  property  insured ; 
and  that  section  shall  apply  with  the  necessary  modification  of  the 
limit  on  the  amount  to  be  insured.  The  expression  "  war  risks  "  means 
loss  or  damage  attributable  to  hostile  aircraft  or  to  bombardment  or 
to  any  operations  of  war  or  defence,  whether  executed  by  or  against 
the  enemy  (eec.  1). 

Universities  and  Colleges. 

The  Universities  and  Colleges  {Emergency  Powers)  Act,  1915, 
amends  the  Universities  and  College  Estates  Act,  and  extends  the 
powers  of  the  Universities  of  Oxford  and  Cambridge  and  New  Colleges 
to  make  statutes  for  purposes  connected  with  the  war.  The 
powers  conferred  are  to  remain  effective  until  the  end  of  the  next 
calendar  year  after  that  in  which  the  war  terminates. 


Volunteers. 

The  Volunteer  Act,  1916,  enables  the  Government  to  accept  the 
offer  of  any  member  of  a  Volunteer  Corps,  for  the  duration  of  the 
war,  to  undergo  training.  It  makes  it  an  offence  on  the  part  of  such 
member  not  to  carry  out  his  agreement.  The  Act  is  to  be  construed 
as  one  with  the  Volunteer  Act,  1863. 


Wages. 

The  Wages  {Temporary  Regulation)  Act,  1918,  prohibits  employers 
from  lowering  wages  for  a  period  of  six  months  from  the  passing  of 
the  Act  (November  21,  1918). 

Wesleyans. 

The  Wesleyan  Methodists  {Appointments  during  the  War)  Act, 
1918,  enables  the  appointment  of  Wesleyan  ministers  to  be  continued 
for  more  than  three  successive  years,  during  the  war. 


Wills  of  Seaman  and  Marines. 

The  Navy  and  Marine  {Wills)  Act,  1914,  provides  that,  notwith- 
standing anything  in  the  Navy  and  Marines  (Wills)  Acts,  1865  and  1897, 
the  Admiralty  may,  in  the  case  of  a  will  made  by  any  person  being  or 
having  been  a  seaman  or  marine  who  may  have  died  or  may  here- 
after die  during  or  in  consequence  of  the  war,  pay  or  deliver  any 
wages,  grant,  or  other  allowance  or  other  money  payable  by  the 
Admiralty,  or  any  effects  or  money  in  charge  of  the  Admiralty,  to  any 
person  claiming  to  be  entitled  thereto  under  such  will,  though  not  made 
in  conformity  with  the  provisions  of  the  said  Acts,  if  the  Admiralty 
are  of  opinion  that  compliance  with  the  requirements  of  those  Acts  may 
be  properly  dispensed  with. 
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Workmen's  Compensation. 

The  Workmen's  Compensation  {War  Addition)  Act,  1917,  increases 
the  compensation  payable  under  the  Workmen's  Compensation  Act, 
1906,  in  cases  of  total  incapacity,  for  the  period  of  the  war  and  six 
months  thereafter. 

Work,  Provision  of. 

The  Housing  (No.  2)  Act,  1914,  enables  the  Board  of  Agriculture  in 
agricultural  districts  and  the  Local  Government  Board  elsewhere, 
during  the  penod  of  one  year  from,  the  passing  of  the  Act  (August  10, 
1914),  to  acquire,  with  the  consent  of  the  Treasury  and  the  concurrence 
of  the  Development  Commissioners,  land  and  buildings  for  housing 
purposes. 

The  Land  Drainage  Act,  1914,  enables  the  Board  of  Agriculture  to 
make  Provisional  Orders  constituting  bodies  for  the  execution  of  works 
of  drainage,  embankment,  and  defence  against  water.  This  power  may 
not  be  exercised  aft-er  the  expiration  of  two  years  from  the  passing  of  the 
Act  (November  27,  1914),  except  for  the  purpose  of  amending  an 
existing  order  made  under  the  Act. 

The  Public  Works  Loans  Act,  1914,  authorises  the  issue  by  the 
National  Debt  Commissioners  of  large  sums  for  the  purpose  of  local 
loans  by  the  Public  Works  Loan  Commissioners. 
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Acceleration— 

of  gift,  1 
ACCESSOR):— 

before  the  fact,  1 
Accident — 

premeditated    injury    as,    1.      See    also 
Employers'  Liability 
Accident  Insurance — 

premeditated  injury  may  be  accident,  1 

"  entitled  to  benefits,"  2 

death  by  asphyxiation,  2 

"  external  and  visible  injury,"  2 
Accidents,  Notice  of,  2 
Accomplice — 

evidence  of  wife  of,  3 

corroboration  of,  3 
Accumulations,  3 
Acquiescence,  4 
Act  of  Parliament,  4 
Act  of  Settlement,  4 
Act  of  State,  4 
Actio  Personalis  Moritur  cum  Persona— 

under  Fatal  Accidents  Act,  1846,  4 

direction  to  jury,  4 
Ademption,  4 
Admission  in  Criminal  Cases — 

to  constable  without  previous  caution,  5 
Adulteration — 

"  exposure  for  sale,"  5 

wrong  description,  5 

"  substance  and  quality  demanded,"  6,  6 

liability  for  assistant,  6 

venue  of  offence,  7 

sufl&ciency  of  notice,  7 

analysis,  7 
Advice  Note,  8 
Advocate— 

attachment  of  counsel's  fees,  8 
Affiliation — 

status  of  child  born  abroad,  8 

corroboration,  8 

appeal  by  mother,  9 

time  for  proceedings  to  enforce  order,  9 

arrears  during  imprisonment,  9 

application  of  money  found  on  father,  9 

Criminal     Justice     Administration     Act, 
1914... 9 

Affiliation  Orders  Act,  1914... 9,  10 
After-acquired    Property.      See    Future 
and  After-acquired  Property 
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Matrimonial 
...18 


19 


Agricultural  Holdings— 

corn  production,  10 
Aldermen — 

qualification,  10 
Alien— 

status  of  alien  enemy,  11-16 

Aliens  Restriction  Act,  1914 
Alienage — 

declaration  of,   16-18 
Alimony — 
periodical  payments    under 
Causes  Act,  1884,  sec.  2. 

reduction  of,  18 

evidence  on  application,  18 

permanent  maintenance,  18 

liability  of  deceased's  estate. 
Allegiance — 

amendment  in  law,  19 

oath  of.     See  Oath  of  Allegiance 

loss  of.     See  Alienage 
Ambiguity — 

extrinsic  evidence  to  clear  up,  19 
Ancient  Lights — 

test  of  actionable  interference,  19 
Animals — 

liability  for  straying,  19 

liability  for  vicious  dog,  20 

liability  of  railway  company,  20 

"  scienter,"  20 

"  ordinarily  kept  for  domestic  purpose, 
20 
Annuities,  20,  21 
Appeals — 

"  criminal  cause  or  matter,"  21 

"  interlocutory  or  final,"  21 

admission  of  fresh  evidence,  21 

writ  of  attachment,  22 

for  delivery  of  bill,  22 

"  practice  or  procedure,"  22 

"  divisional  court  "  or  "  court  of  appeal, 
22 

where  jury  disagree,  22 

power  to  re-hear,  23 

in  bankruptcy,  23 

joint  appendix,  23 
Apportionment — 

of  dividends,  23 

of  income,  23 
Arbitration — 

arbitration  clause  as  bar 


23 
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Arbitration — continued . 
"  step  in  proceedings,"  24 
arbitrators  unable  to  agree,  24 
jurisdiction  of  arbitrator,  24 
scope  of  clause,  24 
abortive  arbitration,  25 
costs  of,  25 

misconduct  by  arbitrator,  25 
Army,  25 
Arraignment — 

plea  of  guilty  on,  26 
Arrest — 

warrant  for,  26 
Artisans— 

housing,  26 
Assets— 

preference  and  retainer,  26 
Assignment  of  Chosbs  in  Action — 
delivery  of  policy,  26 
assignment  of  costs,  27 
assignment  of  indemnity,  27 
rule  in  Dearie  v.  Hall,  27 
Assurance  Companies — 
"  risk  of  fine  only,"  27 
"  funeral  expense,"  28 
•  Asylums — 

mental  deficiency,  28 
Auctions — 

misrepresentation,  28 
Auditors — 
duty  of,  28 

conclusiveness  of  audit,  29 
Autrefois  Acquit — 

essentials  of  plea,  29 
Average — 

application   of    rule     as     to    joint    tort- 
feasors, 29 
to  wage  as  average,  29 


Bail — 

when  now  compulsory,  80 

when  now  permitted,  30 

continuous,  30 
Bailments — 

onus  of  proof  of  negligence  by  bailee,  30 

liability  for  accident,  30 

measure   of   damages    in    conversion   by 
bailee,  31 
Bank  Note — 

Currency  and  Bank  Notes  Acts,  31 
Banker  and  Customer — 

liability  for  wrong  payment,  31 

liability  of  branch,  31 

alteration  in  cheque,  31 

parol  representation,  31 

notice  of  third  party's  rights,  32 

insurance  against  loss,  32 
Bankruptcy — 

Consolidation  Act,  33-35 

Rules,  36 

authority  of  Bolicitor,  36 


Bankruptcy — continued. 

fraudulent  transfer,  36 

completion  of  execution,  36 

bankruptcy  notice,  36 

married  women,  36-37 

authority  of  officers  of  company,  37 

extortion  and  futility  as  grounds  of  di» 
missal  of  petition,  37 

scheme  of  arrangement,  37 

consent  of  committee  of  inspection,  37 

right  to  repayment  of  premiums,  37 

transaction  for  value,  38 

Statute  erf  Limitations,  38 

right  to  appointed  fund,  38 

proof  in  guarantee  insurance,  38 

intervention  by  trustee,  39 

"salary  or  income,"  39 

ante-nuptial  settlement,  39 

reputed  ownership,  39 

examination  of  witness,  40 

attendance  of  witness,  40 

documents  in  possession  of  witness,  4(1 

relation  back,  40 

proceeds  of  execution,  41 

parol  ante-nuptial  agreement,  41 

voluntary  settlement,  41 

fraudulent  preference,  41 

"  whole  debt,"  41 

priority  of  workman,  41 

set-off,  42 

attendance  of  debtor  at  taxation,  42 

suspension  of  discharge,  42 

agreement  to  pay  provable  debt,  42 

employment  of  solicitor  by  trustee,  42 

transfer  to  Bankruptcy  Court,  42 
Baths    and    Wash-houses.      See    Puhlie 

Entertainments . 
Betting  House — 

user  of  and  resorting  to  house,  43 
receipt  of  money,  43 

automatic  machine,  44 
Bigamy — 

proof  of  marriage,  45 
spouse  as  witness,  45 
Billeting,  45 
Bills  of  Exchange — 
when  bill  "  complete,"  46 
suing  as  trustee,  45 
consideration,  45 
time  of  noting,  45 
admissibility  of  oral  evidence,  46 
Bills  of  Lading — 

estoppel  by  words  of,  45,  46 
liability  in  transhipment,  46,  47 
liability  for  unseaworthiness,  47 
Bills  of  Sale — 
non-registration,  47 
delivery  warrants,  47 
statutory  form,  48 
defeasance,  48 
statutory  amount,  48,  49 
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Births,  Begistration  of — 

notification  of  births,  49 
Bishop — 

further  sees,  50 
Black  List,  50 
Blackmail.    See  Menaces 
Blank  Transfer,  50 
Blockade — 

Declaration  of  London,  50 
Board  of  Trade,  50 
Borough— 

qualification  of  councillor  and  alderman, 
51 
Borrowing  Powers— 

for  housing  purposes,  51 
Boxing  Match,  51 
Breach  of  Promise— 

special  damage,  51 

defence  of  bodily  infirmity,  51 

engagement  ring,  51 
Bread— 

interest  of  justice,  51 

sale  by  weight,  51 
Bribery — 

at  common  law,  51 

increase  of  penalty,  52 
British  Ship — 

restriction  on  transfer,  62 

evidence  of  nationality,  53 
British  Subject — 

under  Act  of  1914... 53-57 
Brothel — 

use  by  one  woman  only,  57 
Builder  and  Building  Contracts — 

duty  of  building  owner,  57 

liability  of  builder,  67 

misrepresentation  by  building  owner,  57 

"  extra  work,"  57 
Building  Scheme — 

meaning  of  "  vendor,"  58 
Building  Societies — 

recovery  of   money  borrowed   ultra  vires, 
58 

recovery  of    money    paid    under    scheme 
afterwards  varied,  58 
Burglary — 

accessory  before  the  fact,  58 

possession  of  housebreaking  implements, 
58 
Burglary  Insurance — 

burden  of  proof,  69 
By-laws — 

under  repealed  statute,  59    . 


Campbell's  (Lord)  Act  (Accidents) — 
loss  of  wife,  59 

C.I.F.— 

tender  under,  59 
Cargo — 
stowage,  60 
seaworthiness,  60 


Carrier— 

liability  of,  60,  62 

lien  of,  62 
And  see  Bailments  and  Bills  of  Lading, 
Cash,  62 
Certiorari — 

construction  of  Crown  Office  Eules,  62 

sufficiency  of  affidavit,  62 

"  aggrieved  party,"  62 
Charities — 

good  and  bad  charitable  gifts,  62,  63 

cy-'prhs  doctrine,  64 

description  of  charity,  64,  65 
Charity  Commission — 

**  wholly  maintained  by  voluntary  sub- 
scriptions," 65 

extension  of  area  of  operation  of  charity, 
65 
Charterparty — 

undisclosed  agent,  66 

strike  clause,  66,  67 

commercial  frustration,  66 

commandeering  of  ship,  67 

"  safe  port,"  67 

re-delivery  of  vessels,  67 

readiness  to  load,  67,  68 

when  time  essence  of  contract,  68 

cesser  clause,  68 

vicarious  performance  by  owners,  68 

computation  of  freight,  69 

loss  of  time,  70 
Cheque — 

effect  of  leaving  blank,  70 

effect  of  markings  "to  be  retained," 
"  not  negotiable,"  "  per  pro," 
"  a/c  payee,"  70 

wrongful  payment  of  crossed  cheques,  70 

negligence  of  banker,  70 
Christian  Name,  70 
Church — 

Welsh  Church,  71 
Churchwardens — 

duty  of  bishop  in  admission,  71 
Cinema.     See  Public  Entertainments 
Civil  Service— 

superannuation,  71 
Clubs — 

"  supply  "  or  "  sale  "  of  liquor,  71 
Coal — 

obstructing  inspector,  71 
Coal  Mines — 

application  of  Acts,  71-73 

See  also  under  Mines  and  Minerals 
Codicil — 

effect  on  will,  73 
Collisions  at  Sea— 

contributory  causes,  74-77 

sufficiency  of  interest,  74 

damages,  74-75 

apportionment  of  loss,  75 

application  of  Eegulations,  75,  76 
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Company — 

conclusiveness  of  registration,  78 

duty  of  Kegistrar,  78 

construction  of  sub-clauses,  78 

liability  on  order  for  goods,  78 

alteration  of  memorandum,  78 

alteration  of  articles,  79 

increase  of  capital,  79 

alteration  of  rights  of  shareholders,  79 

reduction  of  capital,  79 

sub-division  of  shares,  80 

forfeited  shares,  80 

underwriting,  80 

prospectus,  81 

election  of  directors,  81 

right  to  appoint  directors,  82 

breach  of  trust  by  directors,  82 

meeting  of  directors,  82 

duty  of  auditors,  82 

payment  of  dividends  out  of  capital,  82 

deadlock  among  directors,  83 

cure  of  invalid  appointment  of  directors, 
83 

remuneration  of  directors,  83 

personal  liability  of  chairman,  83 

secret  profit  by  directors,  83 

vote  by  interested  directors,  84 

proxy,  84 

agreement  to  allot  future  capital,  84 

prepayment  of  shares,  84 

calls  may  not  be  made  on   part  of   class 
of  shareholders,  84 

consent  to  transfer,  84,  85 

guarantee  fund  as  assets,  85 

company's  lien  on  shares,  85,  86 

reconstruction,  86,  87 

winding-up  petition,  87 

auditor  as  liquidator,  88 

examination  of  officers,  88 

consent  of  committee  of  inspection,  88 

employment  of  solicitor,  88 

payment  of  statute-barred  debt,  88 

set-off  in  proof,  89 

preferential  claims,  89 

taxation  of  costs,  90 

removal  of  liquidator,  91 
See  also  Public  Company 
Complaint — 

admissibility  of,  90 
Conditions— 

repugnancy,  90,  91 

restraint  of  marriage,  90 

apportionment,  91 
Conditions  of  Sale — 

time  for  completion,  91 
Confession.     See  Admission   in    Criminal 

Cases 
Conspiracy — 

gist  of  offence,  92 

malice  in,  92 

conviction  of  one  conspirator  in  absence 
of  other,  92 


Contempt  of  Court — 

application  must  be  made  by  counsel,  93 

privilege  of  solicitor,  93 

punishment  of  company,  93 
Contingent  Eemainders — 

application  of  rule  in  Whitby  v.  Mitchell, 
93 
Contraband  of  War — 

Declaration  of  London,  93 
Contract — 

negotiations  subsequent  to  acceptance,  93 

notice  of  condition,  94 

innocent  misrepresentation,  94 

illegality  in,  94,  95 

sale  or  contract  to  sell,  94 

impossibility  of  performance,  95-98 
contributive  value,  98 
Conversion,  Action  of — 


res  in,  ye 
Conversion  of  Property — 

by  notice  to  exercise  option,  98 

in  relation  to  forfeiture  and  escheat,  98 

discretionary  power,  99 

request  to  sell,  99 

fresh  settlement,  99 

effect  of  appointment,  99 

foreclosure,  99 
Convoy — 

Declaration  of  London,  100 
Copyright — 

in  translation,  100 

in  code,  100 

in  examination  papers,  101 

in  opera,  101 

advertising  intention  to  infringe,  101 

gramophone  records,  102 

first  publication,  102 

mistake  as  to  owner,  102 

substituted  copyright,  102 

copyright  in  index,  102 

copyright  in  photographs,  103 

right  of  co-owner,  103 

burlesque  of  novel,  103 

proof  of  cinematograph  film,  103 

measure  of  damage,  103 

right  to  account  and  lien,  104 
Corpus  and  Income,  104,  105 
Corroboration— 

of  child  evidence,  105 
Costs — 

costs  of  successful  co-defendant,  105 

deprivation  of  successful  plaintiff,  105 

meaning  of  "  event,"  105 

objection  after  certificate,  105 

offer  before  action,  105 

payment  in  ignorance  of  writ,  106 

meaning  of  "  issue,"  106 

costs  of  issue,  106,  107 

set-off  of,  107 

wife's  costs  of  petition,  108 

meaning  of  "  travelling  expenses,"  108 

costs  in  criminal  matters,  108 
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Cotton  Marks — 

Act  of  1914... 108 
Counsel's  Fees.    See  Advocate 
County  Council — 

qualification  of  councillor  and  alderman, 
108 
County  Courts — 

remitted  actions,  108  , 

acquiescence  in  jurisdiction,  109 

action  to,  in  ejectment,  109 

equity  actions,  110 

"carrying  on  business,"  110 

validity  of  notice  of  liability,  110 

dilatory  notice  to  defend,  110 

right  of  audience.  111 

*'  good  cause  "  for  adjournment,  111 

appeals  from.  111,  112 

order  for  costs  only,  112 

"  amount  of  debt  and  costs,"  112 

amending  claim,  112 

bankruptcy  jurisdiction,  112 
Court  of  Summary  Jurisdiction,  113 
Courts-martial,  113 
Covenants      for      Title.         See      Title, 

Covenants  for 
Covenants  in  Leases — 

repairing  covenant,  113 

restrictive  covenant,  113,  115 

not  to  assign,  113,  114 

restriction  on  user,  114 

see  also  Landlord  and  Tenant 
Creditors'  Deeds— 

consolidating  Act,  115 

jurisdiction  of  Bankruptcy  Court,  115 

trustee's  lien,  116 

rule  in  Trego  v.  Hunt,  116 

for  benefit  of  creditors  "  generally,'    116 

Stock  Exchange  rules,  117 

authority  of  solicitor  to  assent,  117 

acquiescence,  117 
Criminal  Appeal — 

"  guilty,  but  insane,"  117 

expulsion  order,  117 

habitual  criminal,  118 

admission  after  conviction,  118 

composition  of  court,  118 

corroboration  of  accomplice,  118 

disputed  handwriting,  118 

misconduct  by  jury,  118 

improper  admission  of  evidence,  118 

inadmissible  document,  118 

effect  of  quashing  conviction,  118 
Cross-remainders,  119 
Cruelty  to  Animals — 

"unnecessary  suffering,"  119 

"  delivery,"  "  permission,"  119 
Cruelty  to  Children — 

refusal  to  permit  operation,  119 

meaning  of  "  neglect,"  119 

"  custody,  charge,  or  care,"  119 
Cumulative  Sentences,  120 


Custom — 

reasonable,  what  is,  120 
Customs,  120,  121 
Cyprus — 

annexation  of,  121 


Dairies — 

amendment  of  law,  121 
Damages — 

in  sale  of  goods,  121 

in  sale  of  negotiable  securities,  122 
See  also  Conversion,  Action  of 
Death  Duties — 

in  respect  of  settled  funds,  123 

amendment  of,  122 

"  to  executors  as  such,"  123 

incidence  of  duties,  123,  126 

"  limited  interest,"  125 

"free  of  duty,"  126,  127 
Debenture — 

clog  on  equity,  127 

priorities,  128,  129 

sealing,  128 

registration,  128 

jeopardy  of  security  129,  130 

demand  before  action,  130 

application  by  receiver,  130 

receiver's  indemnity,  130 

remuneration  of  trustees,  130 

receiver  as  manager,  131 

guarantee  of  debentures,  131 

preferential  payment,  131 
Declaration    of    London.     See  Table  of 

Statutes 
Declarations — 

on  issues  of    paternity  and  dependence, 
132 
Deeds   of  Arrangement,      See  Creditors' 

Deeds 
Defamation — 

special  damage,  132 

criminal  information,  132 
Del  Credere  Agent — 

liability  of,  132 
Demurrage,  132-134 
Denizen,  134 
Dentist — 

unregistered,  134 
Depositions — 

proof  of,  135 
Deputy  Lieutenants — 

qualification  of,  135 
Designs — 

amendment  of  law,  135 
Detinue — 

chattels  in  trust,  135 
Diplomatic  Agents — 

immunity  from  civil  process,  135 
Direction  in  Writing — 

to  bailee  of  property,  136 
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Discovery— 

against  guardian  ad  litem,  136 

privilege,  136 

particulars,  136 

in  aid  of  motion,  136 
Disentailing  Deed,  136,  137 
Distress — 

for  inhabited  house  duty,  137 

tools  of  trade,  137 

amendment  of  law,  137,  138 
Distribution,  Statute  of,  138,  139 
Divorce— 

meaning  of  desertion,  139 

reviver,  139 

right  to  damages,  139 

misconduct  by  petitioner,  140,  141 

intervention,  141 

substituted  service,  141 

dispensing  with  co-respondent,  142 

evidence  of  adultery,  142 

abatement  of  suit  by  death,  143 

suits  by  "  poor  persons,"  143 

costs  against  wife,  143 
Documents,  Discovery  of — 

privilege,  143,  144 

order,  ex  parte,  144 
Dogs — 

control  of  vicious,  144 
DoMiciL,  144 
Donatio  Mortis  Causa- - 

wl^at  constitutes,  144,  145 
Drainage,  145 
Drains  and  Sewers — 

distinction  between,  145 


Easement— 

to  commit  nuisance,  145 

what  constitutes,  145 
Education — 

fee  grant,  146 

right  to  free  education,  146 

jurisdiction  of  County  Court,  146 

dismissal  of  teacher,  146 

provision  of  meals,  147 

defective  and  epileptic  children,  147,149 
See  also  Scliool 
Egypt — 

declared  protectorate,  149 
Ejectment.     See  Recovery  of  Land 
Election,  Equitable  Doctrine  of — 

under  foreign  will,  149 

effect  of  restraint  on  anticipation,  149 

foreign  law,  150 

principle  of  compensation,  150 
Elections,  150  et  seq. 
Electric  Lighting — 

undue  preference,  158 
Emergency  Legislation. 

See  War  Emergency  Legislation. 


Employers'  Liability — 

violation  of  rules,  158 

common  employment,  158 

"  contract  of  service,"  159 

Truck  Acts,  159 

"  not  exceeding  ^6250  a  year,"  159 

independent  contractor,  159 

remuneration  of  seamen,  159,  160 

"  mining,"  160 

industrial  disease,  160,  161 

evidence    of    dependency    and   paternity, 
161,  162 

refusal  of  operation,  162 

what   are   and  are  not   accidents  within 
the  W.  C.  A.,  1906... 162-167 

notice  of  claim,  167-169 

"  injury  caused  by  an  accident,"  169 

amount  of  compensation,  169-172 

"  concurrent  contracts  of  service,"  170 

obstruction  of  medical  examination,  172 

application  for  redemption,  172,  174 

increase  of  compensation,  172,  173 

termination  of  compensation,  172 

suspension  of  compensation,  173 

redemption  against  infant,  174 

indemnity  company,  175 

insurance  companies,  175 

sub-contractor,  175 

certified  scheme,  175,  176 

Judge  must  state  grounds  of  award,  176 

amendment  of  claim,  176 

qualifying  fee,  176 

evidence  on  commission,  176 

duty  of  arbitrator  to  take  note  of  ques- 
tion of  law,  176 

approved  society,  176 

costs,  177 

recording  agreement,  177 

"  interested  parties,"   178 

appeal  after  acceptance  of  compensation, 
179 

appeal  from  County  Court  Judge,  179 
Engross— 

Articles  of  Commerce  (Returns,  &c.)  Act, 
1914. ..179 
Equitable  Assignment,  180 
Estoppel — 

in  pais,  180 

by  mortgagor,  180 
Evidence — 

of  similar  offences,  180 

of  having  carnal  knowledge,  180 

limitation  of  time,  180 

post-office  records,  181 

of  reputation,  181 

contemporaneous  oral  agreement,  181 

unstamped  document,  181 
Excise— 

duty  on  vehicles,  181 

duty  on  male  servants,  182. 

adulteration  of  tobacco,  182 
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Exclusion — 

of  aliens,  182 
Execution — 

when    fi.    fa.     applicable    to    equitable 
ownership,  182 

counsel's  fees,  182 

panel  doctor's  fees,  182 

on  restrained  income,  183 

setting    aside    garnishee   order    absolute, 
183 

priority  of  charges,  183 

equitable  execution,  183 

effect  of  registration,  183 

attachment  against  company,  183 

discovery  in  aid  of  execution,  184 
Executors  and  Administrators — 

executor  de  son  tort,  184 

sale  under  revoked  administration,  184 

preference  and  retainer,  184,  185 

release  of  executor's  debt,  185 

incidence  of  costs,  185 

right  of  executor  to  take  absolutely,  185, 
186 

inadvertent  payment  by  executors,  186 

action    against    personal    representative, 
186 

executor's  right  of  indemnity,  186 

assent     by     creditors     to     carrying     on 
business,  186 

Statute  of  Limitations,  186 
Executory  Interests — 

restriction  on  enjoyment  of  absolute  gift, 
187 
Explosives — 

petroleum  production,  187 
Expulsion — 

of  aliens,  187 
Extradition — 

proof  of  Order  in  Council,  187 

jurisdiction  of  Court  of  Appeal,  187 

poursuivi,  187 
Extraordinary  Traffic.     See  Highways. 


Factories  and  Workshops — 
"  adapting  for  sale,"  187 
"  manufacturing  process,"  188 
"  bottle-washing  works,"  188 
"  owner,"  188 
evidence,  188 

time  for  laying  information,  188 
amendment  of  law,  188-190 

Faculty — 

use  of  burial  ground,  190 

Fairs.    See  Markets  and  Fairs 

False  Imprisonment — 
reasonable  and  probable  cause,  190 

False  Pretences— 
evidence  of  value,  191 
evidence  of  bona  fides,  191 
attempt,  191 
larceny  and  false  pretences,  191 
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Felony — 

necessity   to   prosecute   before  civil  pro- 
ceedings, 191 
Ferry — 

new  traffic,  191,  192 
Fertilisers     and     Feeding- Stuffs     Act, 

1906... 192 
Fine — 

amendment  of  law,  192 
Fire — 

resulting  from  unseaworthiness,  193 
Firearms — 

proclamation,  193 
Fire  Insurance — 

mistakes  in  proposal,  193 

sufficiency  of  answers,  193 

war  and  riots  clause,  193 

waiver  of  condition  in  policy,  193 

test  of  value,  194 
Fisheries — 

meaning  of  "  fish,"  194 
See  also  Salmon  Fishery,  Sea  Fisheries. 
Fixtures— 

fixtures   on   hire   and   debenture-holders, 
194 
Flat — 

liability  of  landlord,  194 
Floating  Security — 

what  constitutes,  195 
Flock.  See  Rag  Flock 
Food — 

sale  without  exposure,  195 

"  possession,"  195 

"  deposit,"  196 

milk  and  dairies,  196 
Foreclosure — 

mortgagors  dissolved  company,  196 
Foreign  Divorce — 

Isle  of  Man  judgment,  196 
Foreign  Judgments — 

grounds  of  refusal  to  enforce,  196 

effect  of  voluntary  appearance,  196 
Foreign  Law — 

use  of  English  technical  expressions  in 
will,  197 
Foreshore — 

right  to,  by  prescription,  197 

natural  accretion,  197 
Forgery — 

"fictitious  person,"  197 

meaning  of  "  instrument,"  197 
Franchise— 

amendment  of  law,  198-202 
Fraud — 

liability  for  innocent  misrepresentation, 
202 

knowledge  by  agent,  203 

Statute  of  Limitations,  203 

"  not  accountable  for  errors,"  203 

rescission  after  completion,  203 
Frauds,  Statute  of — 

recital  in  post-nuptial  settlement,  203 
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Frauds,   Statute  of — continued. 

parol  variation,  203 

parol  evidence,  204 

letter  and  envelope,  joint  effect  of,  204 

statement  prepared  for  solicitor,  204 

part  performance,  204,  205 

contract  for  undisclosed  principal,  204 
Fraudulent  Conveyance — 

transfer  by  insolvent  traders,  205 
Freight — 

King's  enemies,  205 

"  on  signing  bills  of  lading,"  205 
Friendly  Societies — 

rule  ultra  vires,  205 

action  by  trustees,  206 

illegal  purpose,  206 

expulsion,  206 

void  loan,  207 
Fugitive  Offenders — 

backing  warrant,  207 
Future  and  After-acquired  Property,  207 


Game  Laws — 

claim  of  right ,  207 
Gaming — 

partnership  in  betting  business,  207 

cheques  for  betting  debts,  207 
Gaming  House,  208 
Garrotting — 

number  of  floggings,  208 
Gas— 

liability  of  company  for  accident,  208 

standard  of,  208 
Goodwill — 

rule  in  Trego  v.  Hunt,  208 
Ground  Game — 

laying  spring  traps,  208 
Guarantee — 

liability  of  surety,  208 
Guardian  ad  Litem — 

discovery  against,  209 
Guilty  Knowledge — 

pleading  guilty  to  taking,  209 


Habeas  Corpus,  209 
Habitual  Criminal — 

preventive  detention,  209 

notice  of  charges,  209 

onus  of  proof,  209 

evidence  of  being,  210 
Harbours — 

liability  of  dock  owners,  210 
Hawkers — 

local  Act,  211 
Heir— 

rule  in  Shelley's  Case,  211 

gift  to  heirs,  211 


Highways — 
highway  authority,  212 
evidence  of  dedication,  212 
liability  of  authority,  212,  213 
obstruction  of  access,  213 
extraordinary  traf&c,  213 
tree  blown  down  by  gale,  214 
liability  of  person  in  charge  of  horse  and 

trap,  214 
HiNDE  Palmer's  Act,  214 
Hiring  Agreement — 

effect  of  option  to  purchase,  214 
Horses — 

appeal  from   refusal  to  grant  knacker's 

licence,  214 
effect  of  such  licence  when  granted,  215 
exportation  of,  215 
Hotchpot,  215 
House  Tax — 

assessment  of  separate  buildings,  215 
Housing  of  Working  Classes — 

appeal  to  Local  Government  Board,  215 
closing  order,  215 
chance  to  repair,  216 
demolition  order,  216 

See  also  Artisans 
Husband  and  Wife — 
right  of  doweress,  216 
forfeiture  clause  in  settlement,  216 
disputed   ownership   question   for   judge, 

216 
disclaimer      of      property      subject      to 

restraint,  217 
assignment  by  deed  poll,  217 
collusion   between,  to  defraud  creditors, 

217 
agreement  as  to  wearing  apparel,  217 
continuing  liability  after  marriage,  218 
liability  for  wife's  tort,  218 
presumption  of  coercion,  218 
theft  preparatory  to  desertion,  218 
injunction  by  husband,  218 
action  of  tort,  219 
See       also       Alimony,       Bankruptcy, 

Bigamy,     Costs,     Divorce,     Income 

Tax,  Restitution  of  Conjugal  Rights, 

Settlements 


Identity — 

attendance  on  subpoena,  219 

evidence  of,  219 
Immigration — 

restriction  of,  219 
Impressment — 

payment  for  things  taken,  219 

extension  of  Army  provisions  to  Navy, 
220 
Imprisonment — 

addition  or  omission  of  hard  labour,  220 
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Inclosuee,  220 
Income  Tax — 

consolidation  of  law,  220-237 

super-tax,  238 

return  of  dividends  free  of,  238 

liability  of  infant,  238 

power  of  surveyor  to  make  contract,  238 

"free  of  income  tax,"  238,  239 

deduction  from  annuity,  239 

on  foreign  property,  240 

"  diminished  value  of  plant,"  240 

landlord's  property  tax,  240 

deduction  from  interest  or  dividends,  240 

auditor's  certificate,  241 

deductions  in  respect  of  tied  houses,  241 

gratuity  to  servant,  241 

standing  timber,  241 

annual  value  of  foreign  premises,  241 

lump   sums  for   maintenance   of   graves, 
241 

"  yearly  interest,"  242 

control  of  foreign  business,  242 

foreign  possessions,  242 

payment    under   covenant    in    separation 
deed,  243 

foreign  company,  243 

trust  dividends  not  received  in  England, 
243 

"  discontinuance  "  of  business,  244 

grant  by  Crown  free  of  taxation,  244 

free  of  "  duties,"  244 

literary  or  scientific  institution,  244 

husband  and  wife,  244 

partnership  business  abroad,  245 

"  discovery,"  245,  246 

distress  for,  245 

case  for  opinion  of  High  Court,  245 

jurisdiction  of  Additional  Commissioners, 
246 
Indictment — 

Act  of  1915... 246-258 

plea    of    guilty    of   offence    not    charged, 
258 

larceny  and  false  pretences,  258 

for  incest,  258 

felonies  in  separate  counts,  258 
Industeial  School,  259 
Infants — 

liability  in  tort,  259 

evidence  of,  259 

liability  in  contract,  259 

avoidance  of  settlement,  259 

trustees'  power  of  maintenance,  260 

compromise  of  action  by,  260 
Infectious  Diseases — 

milk  and  dairies,  260 
In  Foema  Paupeeis — 

Poor  Persons  Rules,  260-263 
Injunction — 

enforcement  to  vote,  264 

right  to  publicity  of,  264 


Insueance — 

See    under    Accident    Insurance,    Fire 
Insurance,    Life   Insurance,   Marine 
Insurance,  and  National  Insurance 
Inteeest— 

on  costs,  268 

money-lenders,  268 
Inteenational  Law,  268 
Inteepleadee — 

"  debt,  money,  goods  or  chattels,"  268 

"  making  adverse  claims,"  269 

property  of  partnership,  269 

title  not  alleged  in  claim,  269 
Inteepeetation — 

of  licence,  269 
Inteepeetation  Act,  269 
Inteepeetee — 

for  foreign  criminal,  269 
Inteeeogatoeies — 

as  to  process  of  manufacture,  269 

as  to  liability  of  third  party,  269 

as  to  source  of  information,  270 

duty  to  seek  information,  270 
Ieeland — 

'*  Home  Rule  "  Act,  270 
Issue,  270,  271 


JoiNDEE  OF  Causes  of  Action,  271,  272 
Joindee  of  Paeties.    See  Parties 
Joint  Liability,  272,  273 
Joint-Tenancy — 

effect  of  word  "  share,"  273 

severance  of,  273 

parents'  share,  273 

inconsistency  with,  273 
Judgment — 

setting  aside,  274 

admission  entitling  to,  274 

accidental  slip  or  omission  in,  274 

registration  of,  274 

motion  for.     See  Motion  for  Judgment 
Judicial  Sepaeation — 

issue  of  want  of  jurisdiction,  274 

revival  subsequent  to  condonation,  274 
Judicial  Teustee,  274 

JUEY — 

exemption  from  service,  274 

separation  of  juror,  275 

impersonation  of,  275 

visit  by  clerk  of  assize,  275 

presence  of  stranger,  275 

condition  attached  to  verdict,  275 

where  argument  on  point  of  law  would 
prejudice  prisoner,  275 
Justice  of  Peace — 

disqualification  by  interest,  275 
Justices'  Cleek — 

confirmation  of  appointment,  275 

salaries  of,  276 

accountability  of,  276 

Court  fees,  276 
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Justification — 

particulars  in  plea,  276 
effect  of  non-replication, 

Juvenile  Offenders — 
imposition  of  fine,  276 


276 


Land  Charges,  277 
Landlord  and  Tenant — 

implied  terms  on  holding  over,  277 

parol  variation  of  devise,  277 

right  to  deduct  property  tax,  277 

covenants  in  leases,  113,  114,  277-281 

liability  for  dangerous  premises,  280 

waiver  of  forfeiture,  281 

overhanging  branches,  281 

liability  on  covenants  by  executor  de  son 
tort,  282 

prepayment  of  rent,  282 

liability  of  assignees,  282 

Statute  of  Limitations,  283 

restrictive  covenant,  283 

notice  precedent  to  forfeiture,  283 
Lands  Clauses  Acts — 

interpretation  of  powers,  283 

measure  of  compensation,  284 

"  interference,"  meaning  of,  284 

"  special  adaptability,"  284 

compensation  to  mortgagees,  284 

costs,  285 
Land  Taxes,  285-288 
Larceny — 

consolidation  of  law,  288-301 

disclosure  in  civil  action,  302 

charge  of  simple  larceny,  302 

acts  showing  statutory  offence,  302 

by  trick,  302 

and  false  pretences,  302 
Legacy — 

to  class,  302 

specific  directed  to  be  treated  as  general, 
302 

effect  of  power  to  postpone,  302 

restraint  of  religion,  302 

"  nephews  and  nieces,"  303 

interest  on,  303 

bequest  of  "  herd,"  304 
Libel.     See  Defamation 
Licence— 

irrevocability  of,  304 

when  not  interest  in  land,  304 
Licence  (Marriage)— 

comparison  with  marriage  by  banns,  304 

lawful  impediment,  304 
Licensing— 

double  licence,  304 

corppensation    authority    and    report    of 
Justices,  304 

confirming  authority  may  state  case,  305 

non-delivery  of  written  statement  within 
prescribed  time,  305 


Licensing — continued. 

"  similar  licence,"  305 

redundancy,  305 

referring  by  Justice  sitting  on  compen- 
sation authority,  305 

jurisdiction  of  compensation  authority, 
305 

determination  of  increased  rent  in  con- 
nection with  sec.  2  of  F.  A..  1912 
...306 

meaning  of  "  grantor  of  the  lease,"  306 

jurisdiction  of  County  Court,  306 

"  premium,"  306 

"  contrary  intention,"  306 

meaning  of  "  old  on-licence,"  307 

mandamus  to  compensation  authority, 
307 

condition  of  renewal  of  ante-1904  licence, 
307 

monopoly  value,  307 

service  of  notice  of  objection,  307 

offences  triable  by  one  Justice,  198,  307 

club,  308 

sale  during  prohibited  hours,  308 

reasonable  step  for  preventing  drunken- 
ness, 308 

guest  of  lodger,  308 

bona  fide  lodger,  309 

child  on  licensed  premises,  309 

licensee  servant  of  owner,  309 
Lien — 

for  maintenance  of  car,  309 
Life  Insurance — 

claim  by  slayer  of  policy-holder,  309 

representation  as  to  state  of  health,  310 

accident  "  due  to  war,"  310 

fraud  of  agent,  310,  311 

statutory  deposit,  311 

"  policy  on  human  life,"  311 

amalgamation  and  transfer,  311,  312 

objections  to  transfer,  312 
Light — 

easement  of,  312 

what  constitutes  interference,  312 
Limitation,  Statutes  of — 

effect  of  bankruptcy,  312 

undiscovered  fraud,  312 

fraudulent  misrepresentation,  313 

payment  by  executor,  313 

right  of  action  by  mortgagee,  313 

when  annuity  "  charged  upon  land,"  314 

bona  fide  purchaser,  314 

severance  of  reversion,  314 

solicitor  and  client,  314 

in  case  of  devastavit,  314 

fraudulent  concealment  of  breach  of 
contract,  315 

plea  on  behalf  of  lunatic,  316 
Limitation  of  Liability — 

validity  of  "  pass,"  315 
Liquidated  Demand,  315 
Loans.    See  Public  Works  Loans 
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Lodger — 

warranty  in  taking  apartments,  315 
London — 

milk  and  dairies,  315 

rating,  315 

police,  331 
Lotteries — 

what  constitutes  a  lottery,  315,  316 
Lunacy — 

function  of  Court  on  plea  of  lunacy, 

mental  deficiency,  316 

plea  of  insanity,  316 

function  of  Judge  in  lunacy,  316 

lunatic  tenant  in  tail,  317 

next  friend,  317 

compromise  of  action,  317 


Magistrate — 

withdrawal  from  decision,  317 
Maintenance — 

power  to  reduce,  317 

proportion  of  husband's  income,  317 

liability  of  limited  company,  318 
Malicious  Damage,  318 
Malicious  Prosecution — 

requirements  of  action  for,  318 

reasonable  and  probable  cause,  318 
Manslaughter — 

provocation,  318 

misdirection,  318 
Marginal  Note— 

may  form  part  of  Act,  319 
Marine  Insurance — 

measure  of  insurable  interest,  319 

burden  of  proof  of  loss,  319 

what  interests  covered,  319 

disclosure  on  effecting  policy,  319 

sufficiency  of  description,  320 

"  all  risks,"  320,  321 

effect  of  Time  Institute  Clauses,  320 

declaration  of  interest,  320 

scope  of  warranty,  320 

"proximate  cause,"  320 

insufficient  manning,  321 

indirect  cause  of  collision,  321 

abandonment,  322 

"  war  region,"  322 

re-insurance,  322 
Maritime  Lien — 

payment  on  behalf  of  master,  322 
Markets  and  Fairs — 

sale  at  "  dwelling  place,"  322 

"  weighing  facilities,"  323 

inconsistency  between  Acts,  323 
Market  Value — 

meaning  of  "  market  price,"  323 
Marriage — 

proof  of,  323 

with  colonial  residents,  323 

expert  evidence  as  to,  323 

See  also  Licence  (Marriage) 
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Master  and  Servant — 

meaning  of  "outworker,"  323 

Corn  Production  Act,  324-326 

notice  of  discontinuance  of  usage,  326 

"  exclusive  services,"  326 

right  of  indemnity,  326 

notice  to  determine  service,  327 

common  employment,  327 

ratification  of  dishonest   act  of  servant, 
327 

notice   to  determine   contract  of   service, 
328 

wrongful  dismissal,  328 

scope  of  authority,  328,  329 

determination  of  employment,  329 
Menaces — 

threat  to  libel  or  accuse  dead  person,  329 

blackmail  on  chairman  of  company,  329 
Merchandise  Marks — 

false  trade  description,  329,  330 
Merchant  Shipping — 

validity  of  "  pass,"  330 

certificates  of  competency,  330 

prevention  of  loss  of  life  at  sea ,  330 
Merger,  330,  331 
Metropolis.    See  London 
Midwives  — 

"misconduct,"  meaning  of,  331 
Milk — 

milk  and  dairies,  331 
Mines  and  Minerals — 

obligation  to  keep  fenced,  331 

right  to  let  down  surface,  331 

whether  subsidence  authorised,  331 

Stannaries'  jurisdiction,  332 

appointment  of  checkweigher,  332 

"  actual  net  cost,"  332 

certificates  of  competency,  333 

time  for  commencing  proceedings,  333 

fencing  of  quarries,  333 
Ministry — 

overseas  trade  department,  333 
Mistake — 

avoidance  of  separation  deed,  333 
Money-lenders — 

registered  name  and  address,  333,  334 

right  of  Registrar  to  re-open  transaction, 
334 
See  also  Interest 
Money  Paid — 

recovery   of    money   paid   under   protest, 
334 

payment  of  premiums,  334 
Mortgages — 

rights  of  creditors  as  against  mortgagee, 
334 

clogging  the  equity,  334 

insurance  of,  335 

priorities,  335 

transferee  of  mortgage,  335 
Mortmain,  335 
Motion  for  Judgment,  335 
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Motor-Cars — 

meaning  of  "  storehouse,"  336 

liability  for  employee,  336 

meaning  of  "  motor-car,"  336  « 

ambiguity  in  summons,  336 
Municipal  Corporations — 

qualification  for  franchise,  336 

qualification  for  election  as  councillor  or 
alderman,  336 
Municipal  Law — 

emergency  ordinance,  337 
Murder.     See  Manslaughter 


Name — 

registration  of  business  names,  337-342 

"  default  "  under  statute,  342 
National  Insurance,  264-268 

N  ATURALI S  ATION — 

natural-born  subject,  342 

position   of  child     and    grandchild   born 
abroad,  343 

grant  of,  343,  344 

effect  of  parents'  naturalisation,  344,  345 

effect  of  denaturalisation,  345 
Navy — 

billeting  and  impressment,  345 

pledging  of  certificates,  &c.,  345 

discipline,  346 
Negligence — 

statutory  authority  to  maintain  nuisance, 
346 

liability  of  proprietor  of  theatre  for  com- 
pany, 347 

responsibility  of  owner  of  vehicle,  347 

responsibility  for  contractors,  347 

responsibility  of  landlord,  347 

responsibility  of  hotel  keeper,  348 

responsibility  of  contractors,  348 

responsibility  of  bailee,  348 

duty  of  boarding-house  keeper,  349 

liability  of  occupier  of  premises,  349 

responsibility  for  animals,  349,  351 

liability  to  licensee,  350 

on  highway,  351 
Negotiable  Instrument — 

blank  transfers,  351 
Nephews  and  Nieces — 

meaning  of,  351 
Neutrality — 

Declaration  of  London,  351 
New  Building,  351 
New  TriaIj — 

on  ground  of  fresh  evidence,  351 

when  unnecessary,  351 
Next — 

meaning  of,  as  to  kin,  352 
Next  Friend — 

attestation  of  authority   and  declaration 
as  to  interest,  352 

compromise  of  action,  352 


Nomination  (Electoral),  352 
Nonsuit — 

disagreement  by  jury,  352 
Notice — 

restrictive  covenant,  353 

in  recital,  353 

by  deficiency  of  stamp,  353 

to  trustees,  353 

by  non-pursuance  of  requisition,  354 

of  accidents,  2 
Notice  to  Quit — 

sufiiciency  of,  354 

NmSANCE— 

to  public  health,  354 

hospital    is    not    trade  or  common    law 

nuisance,  354 
in  building  operations,  354 
theatre  queues,  354 
interference  with  light,  354 
fumes  from  gasworks,  355 
manure  heap,  355 
grant  of  right  to  commit,  355 
action  by  reversioner,  355 
abatement  by  local  authority,  366 
Nullity  of  Marriage — 
refusal  to  consummate,  355 


Oath  of  Allegiance — 

amendment  in  law,  356 
Obstruction — 

by  delay,  356 
Old  Age  Pensions — 

joint  offence,  356 

relevancy  of  false  statement,  356 
Order  and  Disposition — 

fixtures,  356 

book  debts,  356 

goods  warehoused,  356 
Ottoman  Empire — 

deprivation  of  Cyprus  and  Egypt,  357 
Overriding  Trust,  357 


Parliament — 

action  for  penalties,  357 

relief  from  disqualification,  357 
Parliamentary  Deposits — 

disposal  on  amalgamation,  357 

when  available  for  costs,  367 
Parties — 

joinder  of,  357 

representative  capacity,  358 

amendment,  358 
Partition — 

jurisdiction  in,  358,  359 
Partnership— 

authority  of  partner,  359 

date  of  dissolution,  359 

illegal,  359 

dissolution  by  war,  359 
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Passenger — 

form  of  contract  ticket,  359 
Patent — 
agent,  360 

amendment  in  law,  360 
wireless  telegraphy,  360 
form  of  claim  for  general  principle,  360 
process,  360 
discovery  in  action,  360 
"  written     proceeding     requiring     parti- 
culars," 361 
"  reasonable  requirements  of  public,"  361 
Patent  Agents — 

"patent  agency,"  360 
Pawn  ;  Pawnbroker — 

amendment  in  law,  361 
Pay  and  Pensions — 
amendment  in  law,  361 
See  also  Pensions  and  Superannuation 
Payment — 

when  registration  proved,  361 
Payment  into  Court — 

ambiguity,  362 
Pedlars,  211 
Peerage— 

Assembly  of  1290... 362 
Penal  Servitude— 

amendment  in  law,  362 
Penalty — 

penalty  or  liquidated  damages?  362 
Pension — 

amendment  in  law,  362 
jurisdiction  of  Treasury,  362 

See  also  Pay  and  Pensions  and  Super- 
annuation 
Perils  of  the  Sea — 

blockade,  363 
Perjury — 

false  certificate,  363 
subornation  of,  363 
materiality,  363 
Perpetuity — 
i-ule  against,  363-365 
Petition  of  Right — 
liability  .of  servants  of  Crown  for  tort, 

365 
claim  for  pension,  365 
power  to  order  trial  without  jury,  365 
action  for  declaration  as  to  meaning  of 
contract    not    maintainable    against 
Crown,  365 
Petty  Sessions,  365 
Pilot;  Pilotage — 

making  use  of  port,  365 
unpaid  pilot,  366 
right  to  salvage,  366 
compulsory  366,  367 
Plan — 

discrepancy    between   plan    and    descrip- 
tion, 367 
Pleadings — 
embarrassing,  367 


Pleadings — continued. 
delivery  out  of  time,  367 

issue  of  insanity,  368 
ambiguous  payment  in,  368 
Pluralities — 

meaning   of   "ecclesiastical   dues,"    &c., 
368 
Police — 

amendments  in  law,  368 

power  of  chief  constable  to  bind  county, 
368 
Poor  Law — 

claim  for  superannuation,  368 

settlement,  369 
Poor  Persons.     See  In  Forma  Pauperis- 
Portugal — 

treaty,  370 
Possession — 

in  settlement  of  chattels,  370 
Post  Office,  370 
Powers— 

genuineness  of  appointment,  371 

delegation  of,  371 

fraud  on  power,  371 

how  exercisable,  371 

conflict  of  laws,  371,  372 

partial  revocation  by  codicil,  372 

revocation  by  void  codicil,  372 

substitution  of  trustees  by  donee,  372* 

effect  of  deed  of  separation,  373 
Premises,  Dangerous,  373 
Prescription — 

right  of  common ,  373 

when  time  begins  to  run,  373 

right  to  light,  374 
Presumptions — 

in  proof  of  lost  will,  374 

in  proof  of  execution  of  will,  374 

recent  possession,  374 
Previous  Conviction — 

amendment  in  law,  375 
Prime  Minister — 

gift  for  country  residence,  375 
Princes,  Eulers,  and  Peoples — 

restraint  of  princes,  375-379 
Principal  and  Agent — 

del  credere  agent,  379 

misrepresentation  by  agent,  379 

excess  profits  duty,  379 

commission  on  business  after  determina- 
tion of  agency,  380 

commission  for  introduction,  380 

employment  for  fixed  term,  380 

effect  of  liquidation  of  company,  380 

right  of  indemnity,  380,  381 

knowledge  of  agent,  381 

undisclosed  principal,  381 

effect  of  signature  "on  behalf  of,"  381,. 
382 

right  of  agent  to  sue  personally,  382 
Principal  and  Surety,  382 
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Prison — 

amendments  in  law,  382 
Private  International  Law — 
contract   for  mortgage  on  foreign   land, 
382 
Privilege — 

renewal  authority,  382 
of  witness,  383 

trade  protection  association,  383 
military  service  tribunal,  383 
publication  to  clerk,  383 
letter  from  Army  Council,  383 
Privy  Council — 

qualification  of  naturalised  aliens,  383 
review  of  criminal  proceedings,  384 
appeal  in  forma  pauperis,  384 
amendment  of  claim,  384 
not  Court  of  Criminal  Appeal,  384 
Prize — 

amendments  in  law,  384,  385 
jurisdiction   of   Court   to   set    aside   own 

judgment,  384 
fishing  vessel,  385 
■duty  of  captor,  385 
^ays  of  grace,  385 
sufficiency  of  affidavit,  386 
position  of  dock  owners,  386 
signalling  apparatus,  386 
transfer  on  eve  of  war,  386 
nominal  and  actual  ownership,  386,  394, 

396 
ignorance  of  outbreak  of  war,  386 
practice  as  to  alien  claimant,  387 
shareholders,    mortgagees,    and   pledgees 

of  enemy  ship,  387 
meaning  of  "  port,"  387 
■enemy  goods  on  British  ship,  387 
«nemy  cargo  in  course  of  discharge,  387 
claim  for  freight,  388 
rights  of  pledgees  of  cargo  not  regarded, 

388 
priorities    of    captor    and    claimant    for 

necessaries,  388 
claim  for  detention  of  ship,  388 
expenses  of  detention,  388 
transfer  of  rights  after  seizure,  388 
neutrality    not     affected    by   branch    in 

enemy  country    not   entirely  closed, 

389 
jurisdiction  in  dispute  between  shipowner 

and  claimant  of  cargo,  389 
requisition  of  neutral  property,  389 
hospital  ship,  389 
rights  of  Crown,  390 
materiality  of  questions  of  domicil   and 

capitulations,  390 
sham     conversion     into     neutral     goods, 

390 
retrospective  operation  of  declaration  of 

contraband,  390 
cargo  insured  by  enemy,  390 
transfer  on  eve  of  war,  390 


Prize — continued. 

how    far    Court    bound    by    Orders    in 
Council,  390 

dispatch    for    delivery    as    directed    by 
enemy  firm,  390 

sausage  skins  as  foodstuff,  391 

bonded  warehouse  is  part  of  port,  391 

outbreak  of  war  after  seizure,  391 

wireless  on  hospital  ships,  391 

appeal  to  Privy  Council  is  in  nature  of 
rehearing,  391 

application  of  days  of  grace,  392 

proceeding  to  supposed  neutral  port,  393 

election    not    to    avail    of    permission   to 
leave  enemy  port,  393 

enemy   ship   in   British   harbour   at   out- 
break of  war,  393 

conditions  attached  to  "  pass,"  393 

Suez  Canal  Convention,  393 

meaning  of  ' '  enemy  port , ' '  393 

"  fiscal  "  port,  393 

retention  of  enemy  character,  395 

freight    not    payable    to    neutral    ship- 
owners, 396 

conditional  contraband,  396 

continuous  voyage,  397-399 

prize  bounty,  399-401 

neutral    ship    conveying    contraband    to 
enemy  base,  398 

capture   in   territorial   waters  of  neutral 
State,  398 

abandonment     of     intention     to     convey 
contraband,  398 

contraband  by  post,  398 

"  Eeprisals  "  Order,  399 

neutral  partner  in  enemy  firm,  399 

allowance     for     freight     of     condemned 
cargo,  401 
Probate— 

mutual  wills,  402 

where     no     administration     in     foreign 
country,  403 

libellous  passages  in  will,  403 

resealing  probate,  403,  404 

claim  by  slayer  of  testator,  403 

decision  of  question  of  law  on  interlocu- 
tory proceedings,  403 

after-discovered  codicil,  403 

costs  where  will  disputed,  404 

validity  of  acts  done  under  revoked  grant, 
404 

jurisdiction  where  resealed  grant,  404 

second  will  revoking  first  will  except  as 
to  appointment  of  executors,  404 

grant  to  trustee  in  bankruptcy,  404 

alien  enemies,  404,  405 
Probation  of  Offenders — 

probation  officers,  405 

recognisance,  405 
Production — 

census  of,  406 
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Prohibition — 

rule  nisi  obtained  by  misrepresentation, 
406 
Prostitute — 

living  on  immoral  earnings,  406 

meaning  of  prostitution,  406 
Publication — 

letter  opened  by  servant,  406 

letter  opened  by  third  party,  407 
Public  Authorities — 

period  of  limitation,  407 

certiorari,  407 

compensation  for  riot,  407 

costs  when  action  dismissed  for  want  of 
prosecution,  407 

Colonial  Act,  407 
Public  Company — 

qualification  of  director,  408 
Public  Entertainments — 

cinematograph  "exhibition,"  408 

overcrowding,  408 

power  to  state  case,  408 

public  baths,  408 

meaning  of  occupier,  408 

powers  of  constable,  408 

conditions  attached  to  licences,  408 

relations     between     renting     firm     and 
Justices,  409 

infringement  of  copyright  by  cinemato- 
graph, 410 

illegal  distress,  410 

entertainments  tax,  410 
Public  Health— 

tuberculosis  and  venereal  diseases  regu- 
lations, 411 

Venereal  Diseases  Act,  1917. ..411,  412 
Public  Policy— 

pooling  of  earnings,  412 

agreement  to  pay  provable  debt,  412 

agreement  not  to  criticise,  412 

illegality  not  apparent,  412 
Public  Trustee.     See  Probate,  Trusts. 
Public  Works  Loans — 

amendments  in  law,  412 


Quantum  Meruit — 

in  building  contract.  412 
Quarter  Sessions — 

extension  of  appeal  to,  413 

case  stated  by,  413 

Queen  Anne's  Bounty,  413 
Quia  Timet — 

conditions  of  publication  of  depositions, 
413 
Quo  Warranto— 

at  suit  of  private  individual,  413 

Rag  Flock — 

meaning  of  "  rags,"  413 
sale  of  unopened  bed,  413 
possession  of  flock,  413 


Railways — 

maintenance  of  bridge,  413 

risks  of  transit,  414 

"  owner's  risk,"  414 

ratification  of  contract,  414 

demurrage,  414 

notice  of  increase  in  charges,  414,  41^ 

undue  preference,  416 

rebates,  415 

liability  for  agent,  416 

practice  of  Commission  Court,  416 

light  railways,  416,  417 
Rape — 

"  reasonable  cause  to  believe,"  417 

charged     with,     may    be    convicted     of 
indecent  assault,  417 
Rating —  • 

reclaimed  land,  417 

house  let  in  apartments,  417,  418 

meaning  of  "  houses,"  417 

"  land  covered  with  water,"  418 

"special  fitness,"  418 

procedure  on  proceedings  for  rates,  418,, 
419 

conclusiveness  of  rate-book  and  valuatiorfc 
list,  419 
Receivers — 

equitable  execution,  420 

application  by  receiver,  420 

leave  to  disregard  agreement,  420 
Receiving — 

aiding  and  abetting  theft  is  not  receiv- 
ing, 420 

evidence  of,  420 
Reference  of  Action — 

discovery,  421 
Registration — 

of  writs  and  orders,  421 

of  deeds,  421 

of  title,  421 

of  voters,  422-426 

of  ships,  426 
Release,  426 
Remand — 

amendments  in  law,  426 

power  of  Metropolitan  Police  magistrate ^ 
426 
Restitution  of  Conjugal  Rights — 

discretion  to  refuse  relief,  427 

service  out  of  jurisdiction,  427 

where  deed  of  separation,  427 

meaning  of  "  cohabitation,"  427 

confirmation    of    void    separation    deed,, 
427 
Restraint  of»Princes,  375  et  seq. 
Restraint  of  Trade — 

onus  of  proof,  428 

interest  of  public,  428 

scope  of  covenant,  428-430 

area  too  large,  429 

construction  of  covenant,  430  ' 
Reversion,  430 
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BivERS  Pollution — 

liability  for  sewage,  430 

liability  of  local  sanitary  authority,  430 

notice  of  proceedings,  430 
EoMAN  Catholic — 

policy  of  Act  of  1829... 430 
BooD  (BooD  Loft) — 

faculty,  430 


Sale  of  Goods — 

legal  impossibility,  431,  432,  435 

c.i.f.  coiitract,  432,  433 

appropriation  to  contract,  432 

seller's  lien,  433,  435 

date  of  estimating  of  damages,  433 

contractor's  4ien,  433 

transfer  of  like,  434 

"  more  or  less,"  434 

waiver  of  condition,  435 
iSalmon  Fishery — 

meaning  of  "  weir  "  and  "  apron,"  436 

by  rod  and  line,  436 
:Salvagb— 

to  crew  of  King's  ship,  436 

by  tug,  436 

recapture  of  neutral  ships,  436 

when  payable  by  Admiralty,  437 
„       to  „  437 

to  pilot,  437 

"  no  cure,  no  pay;   no  salvage  charges," 
438 

apportionment,  438 

conclusiveness  of  appraisement,  438 
:Satisfaction — 

of  wages  by  bequest,  438 

of  covenant  by  bequest,  438 
•Savings  Bank,  438 
School — 

liability     for     negligent      operation     on 
school  child,  439 

defective  child,  439 
Sea  Fisheries — 

"  taking  "  trawler  into  port,  439 

crab  fishery  by-law,  439 
Seaman — 

refusing  to  sail,  440 

persuading  to  desert,  440 

"  left  behind,"  440 

forfeiture  of  bonus,  440 
Security  for  Costs — 

liability  of  administrator's  attorney,  440 
Seduction — 

evidence  of  service,  441 
Seisin — 

meaning  of  "  seised,"  441 
Service  and  Delivery — 

foreign  defendant,  441 

"  carrying  on  business,"  441,  442 
Service  out  of  Jurisdiction — 

on  French  partnership,  442 

in  suits  for  restitution,  442 


Settled  Land — 

tenant  for  life,  442-446 

interest  in  surplus  rents,  443,  444 

shifting  of  incumbrance,  444 

effect  of  disentailing  deed,  444 

mining  royalties,  444 

"  opened  mine,"  444 

payment  of  compensation  charge,  444 

allocation  of  costs,  445 

heirlooms,  445,  446 

development  of  building  estate,  445 

jurisdiction  in  case  of  Irish  lands,  445 
Settlements — 

ante-nuptial  parol  agreement,  446 

implied  limitation,  446 

advancement  clause,  446 

"  s-pes  successionis ,' '  447 

covenant    to    settle    after-acquired    pro- 
perty, 447,  448 

mistaken  assumption  of  marriage,  448 

covenant  not  to  sue  for  restitution,  448 

variation  on  dissolution,  448 

dum  casta  clause,  448 
Sexton — 

presumption  of  freehold,  448 
Ship;  Shipowners — 

certificates  of  competency,  448 
Shop— 

offences  under  Shops  Act,  449-450 
Shorthand  Notes— 

costs  of,  450 

privilege  of,  451 
Solicitor — 

admission  of  woman,  451 

country  certificate,  451 

right  of  audience,  451 

scope  of  retainer,  451 

authority  to  start  proceedings,  461 

personal  liability  for  costs,  451,  452 

costs  of  shorthand  notes,  452 

duty  of  disclosure,  452 

illegal  agreement,  452 

procedure  on  motion  for  contempt,  452 

innocent  misrepresentation  by,  452 

"  building  lease,"  453 

taxation  of  "  explanatory  bill,"  453 

co-trustee  solicitor's  costs,  453 

taxation  in  winding-up,  453 

proceedings  pending  reference,  453 

unpaid  disbursements,  454 

"  instructions  for  brief,"  454 

employment  by  receiver,  454 

position  of  client  after  lapse  of  time   for 
taxation,  454 

lien,  454 
Special  Case — 

service  of  solicitor,  455 

point  not  taken  before  Justices,  455 

power  to  remit  to  arbitrator,  455 

by  Justices  in  petty  sessions,  455" 
Specific  Performance— 

part  performance,  456 
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together 


468 


459 


Specific  Performance — continued 

with  compensation,  465 
Spirits,  466 
Staircase— 

duty  of  landlord,  466 
Stamp — 

unstamped  document,  456 

on  sub-sale,  456 

on  foreign  book-debts,  456 

ad  valorem  duty,  456 

amendment  of  law,  456 

obliterated  stamp,  457 
Statute — 

effect  of  continuance  of,  457 

effect    of    reading    two   Acts 
457 

marginal  notes,  457 

inconsistent  statutes,  457 

liability  under,   in    changed   conditions, 
467 

construction  of  private  Acts,  457,  458 

construction  of  consolidating  Acts,  458 

repeal    of    statute    authorising    by-laws, 
458 

rules  of  Court  and  Act  of  Parliament 

effect  of  directory  provisions,  468 

date  of  operation  of  statutory  order. 
Stock  Exchange — 

authority  of  committee,  469 

misrepresentation  by  broker,  469 
Stoppage  in  Transitu — 

effect  of  notice,  459 
Street — 

apportionment  of  expenses,  460 

"  incorrect  in  respect  of  some  matter  of 
fact,"  460 

diminution  of  width,  460 
Suicide — 

felo  de  se,  460 
Summary  Judgment — 

sufi&ciency  of  affidavit,  460 
Summary  Jurisdiction — 

amendments  in  law,  461,  462 

under  S.  J.  (Married  Women)  Act,  1896, 
462,  463 
appeal  from  Court  of  S.  J.,  462 
corroboration,  463 

no  appeal  against  independent   con- 
viction, 463 
date  of  desertion  to  be  found,  463 
res  judicata,  463 

communication  of  venereal  disease,  463 

"  wilful  neglect,"  463 

position  of  Union,  463 
Sunday — 

effect  of  Excise  licence,  464 

aiding  and  abetting,  464 

"  tradesman,"  464 
Superannuation — 

amendments  in  law,  464 
Support — 

damage  by  subsidence,  465 


Sureties — 

power  to  bind  over,  465 
Surname,  465 


466 


466 


and 


467 


Taxation — 

expenses  of  party  as  witness,  465 

costs  of  copies  of  relevant  documents, 

solicitor  and  client  costs,  465 

employment  of  leading  counsel,  465 

costs  of  scientific  evidence,  466 

separate  appearances  and  defences,  466 

application  for  review,  466 
Telegraph — 

what  are  "  public  roads, 
Temporary  Buildings — 

"  temporary       building 
building,"  466 
Tenant-right — 

agricultural  holdings,  467 

farm  and  inn  devised  together, 

waiver  by  landlord,  467 

misconduct  of  arbitrator,  467 

costs  of  arbitration,  467 

' '  colonies , ' '  467 

gifts  for  land  settlement,  467 
Tenants  in  Common,  467 
Theatres,  467 
Through — 

meaning  of,  468 
Time— 

attainment  of  age,  468 

expiration  of  term,  468 
Tithes — 

meaning  of,  468 

tithe  rent-charge  not  modus, 

amendments  in  law,  469 
Title,  Covenants  for — 

discrepancy  between    plan    and  descrip- 
tion, 469 

freedom  from  incumbrances,  469 
Tobacco  and  Snuff,  469 
Torts — 

liability  of  servants  of  Crown,  469 

special  damage,  469 

damages  against  joint  defendants,  469 
Towage — 

responsibility  as    between  tug  and  tow, 
470 

salvage  by  tug,  470 
Traction  Engines — 

affixing  of  weight,  470 

by-law,  470 

"  agricultural  locomotive, 

omission  of  brake,  471 
Trade  Marks — 

amendments  in  law,  471, 

user  in  ignorance,  471 

registration  subject  to  condition,  471,473 

name  of  company  as  mark,  471 

surname  as  mark,  471,  472 

word  "  Classic,"  471 

word  "  Tudor,"  471 
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Tbade  Marks — continued. 

discretion  of  registrar,  472 

wheatsheaf  as  mark,  472 

non-removal  after  seven  years,  472 

word  "Parlograph,"  472 

"Cordial  Old  Tom,"  472 

word  "  Zarna,"  473 

word  "  Swankie,"  473 

test  as  to  possible  confusion,  473 

Prince  of  Wales'  Feathers,  473 

surname  printed  backwards,  473 

"  calculated  to  deceive,"  473 

evidence,  473 

*'  passing-off,"  474 

"  malted  milk,"  474 
Trade  Name — 

goods  withdrawn  from  sale,  474 

"Anzac,"  474 

colourable  resemblance  of  name,  474 
Trade  Union — 

appeals  to  High  Court,  475 

enforcement  of  orders,  475 

maintenance,  475 

amalgamation  of  unions,  475 

"  trade  dispute,"  475 
Tramway — 

meaning  of  inside,  475 

ejectment  by  conductor,  476 
Treason — 

"  aid  and  comfort,"  476 
Treasury  Bills — 

currency  and  bank  notes,  476 
Trespass — 

queer e  clausum  f regit,  476 

where  claim  based  on  felony,  477 
Trial— 

duty  of  counsel  for  prosecution,  477 
Truck  Acts — 

payment  by  food,  477 
Trusts;  Trustees — 

evidence  of  trust,  477 

children  of  bastard,  477 

election,  477 

cy-pres,  478 

dissentient  trustees,  478 

resulting  trust,  478 

solicitor  as  trustee,  479 

payment  out  of  fund  in  Court,  479 

continuance  of  investment,  479 

meaning  of  "  public  stocks,"  479 

investment  in  under-leaseholds,  479 

enlargement  of  range  of  investments,  479 

discretion  of  trustees,  480 

shares  in  private  company,  481 

carrying  on  business,  481 

rule  in  In  re  HalletVs  Estate,  481 

relief  under  Judicial  Trustees  Act,  1896, 
481 

relief  under  Trustee  Act,  1888... 482 

relief  under  Statute  of  Limitations,  482 

Public  Trustee,  482,  483 
Tug  and  Tow.    See  Towage 


Ultra  Vires — 
transfer  of  statutory  undertaking,  483 


Vacation — 

trial  in  Long  Vacation,  483 
Vaccination — 

new  Order,  483 
Vagabond;  Vagrant— 

soliciting  contributions,  484 

telling  fortunes,  484 

incorrigible  rogue,  484 

right  to  trial  by  jury,  484 
Vendor  and  Purchaser — 

tenant  for  life,  485 

land  charged  with  payment  of  legacies, 
485 

misdescription  of  rent,  485 

ancient  lights,  485  "    - 

notice  of  defective  title,  486 

construction  of  "  et  cetera,''  486 

effect    of   payment    into    Court    to   clear 
incumbrance,  486 

quantum  of  damages,  486 

effect  of  misrepresentation,  486 
Verdict — 

effect  of  general  verdict,  486 
Veterinary  Surgeon — 

statement  as  to  qualification  to  practise, 
486 
Vexatious  Action,  487 
Visit  and  Search — 

Declaration  of  London,  487 


Wagering.     See  Gaming 
Wages  (MARiTi>lfi) — 
overtime,  487 
special  case,  487 

power  of  deputy  superintendent,  487 
interned  seamen,  487 
forfeiture  of  bonus,  487 
Waiver — 

to  make  complete  contract,  487 
by  course  of  conduct,  488 
of  forfeiture,  488 
by  mortgagee,  488 
of  diplomatic  privilege,  488 
of  want  of  jurisdiction,  488 
of  irregularity  in  proceedings,  488 
Wales — 
disestablishment    and    disendowment    of 
Church  in,  488 
War— 

Questions  raised  in  present  war  : 
I.   International  Law — 
(i)  Neutrality,  489 
(ii)  Belligerency,  489 
Mr.  Bryan's  statement  on  riglits  and 

duties  of  neutrals,  490-493 
Declaration  of  London,  493 
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War — continued . 
II.  Municipal  Law — 

Effect  of  war  on  rights  and  obliga- 
tions generally — 

arbitration,  493 

bailment,  494 

companies,  494 

contempt  of  Court,  494 

contract,  494 

impressment,  497 

licensing,  498 

prerogative,  498 

probate,  498 

procedure,  498 

shipping,  499 

treason,  501 

workmen's  compensation,  501 
War  Emergency  Legislation — 
army  expansion,  517 
army,  suspension  of  sentences,  517 
army  transfers,  517 
billeting  of  civilians,  517 
bills  of  exchange,  518 
charities,  518 
clergy,  518 
clubs,  518 
conscription,  519 
contracts,  519 
courts-martial,  619 
customs,  519 
death  duties,  520 
defence  of  realm,  521 
disabilities,  relief  from,  523 
education,  523 
elections,  523 
engrossment,  524 
evidence,  524 
friendly  societies,  524 
insurance,  national,  524 
interest,  525 
intoxicants,  sale  of,  625 
juries,  625 
live  stock,  527 
loans,  527 

local  government,  528 
marriages,  naval,  528 
monopolies,  528 
moratorium,  529 
munitions,  530 
navy,  531 

obligations.  Government,  631 
parliament,  534 
pensions,  superannuation,  and  allowances 

to  dependants,  534 
police,  536  • 

Prize  Courts,  536 
railways,  536 
registration,  536 
remedies,  mitigation  of,  536 
rent,  543 
revenue,  546 


War  Emergency  Legislation — continued. 

service  of  process,  564 

ships,  restriction  on  transfer  of,  565 

societies,  566 

solicitors,  565 

special  ^cts,  566 

suspension  of  statutes,  666 

time,  666 

titles,  668 

trade  restriction,  668 

trading  with  enemy,  568 

trustees,  586 

universities  and  colleges,  689 

volunteers,  689 

wages,  589 

Wesleyans,  689 

wills  of  seamen  and  marines,  689 

workmen's  compensation,  590 

work,  provision  of,  690 
Wasting  Securities — 

dividends  on,  602 
Watercourse — 

rights  of  riparian  owner,  502 
Water  Supply — 

general  and  special  .act,  602 

cutting  off  supply,  502 

change  in  premises,  603 

supply  by  measure,  603 

laying  of  main,  603 
Way— 

dedication,  603 

easement,  603 

interference,  604 
Wharfinger.    See  Bailments 
W^hipping — 

in  addition  to  detention,  504 

for  misdemeanour,  504 

number  of  times,  604 
Wills,  504-614 
Witness — 

to  produce  documents,  514 

husband  and  wife,  514 

cross-examination  as  to  previous  convic- 
tion, 514 

question  as  to  character,  616 

child  as,  615 
Women — 

electioD  on  county  and  borough  councils, 
615 
Words  Causing  Damage— 

withdrawal  of  untrue  statement,  515 
Workmen's     Compensation,       See     Em- 
ployers' Liability 
Wreck — 

removal  of,  616 


Youthful  Offenders — 
punishment  for  indecent  assault,  616 
committal  to  Borstal,  616 
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